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1 LDC [MR. NEVIN] : Could I be heard, Your Honor? 

2 MJ [C ol PARRELLA ]: You may. 

3 LDC [ MR . NEVIN]: Thank you . And jus t to r es pond to the 

4 la s t bit of co ll oquy that you had with Mr. Gro har ing , because 

5 this wasn' t raised i n the first ro und of arguments about this . 

6 But this has been a persistent problem, and an 

7 approach that we' ve taken in motions to compel, and talking 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 And the co un se l suggests, wel 1 , if there i s someo ne 

19 you want to talk to, come for wa rd and te l l us. Well, of 

20 course, the question is: How wou ld we know that? And I'm not 

21 saying i t woul d be i mposs i ble to know it, but generally 

22 

23 
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But I've done this, I don't know, pro bab l y l ite ral ly 

5 hundreds of t i mes. It's a bar fight . It's a shooting . It's 

6 a misdemeanor tr i al that we are getting ready to ha ve, or 

7 maybe it's a felony. We're going to go and talk to everybody 

8 that we can f i nd who was i n the bar, l et's say , and we're 

9 going to ask them, and here i s what happens . 

10 This guy sees th i s. This guy here was look i ng down 

11 and didn't see that. Th is guy over here saw the next second 

12 after. And when you talk to everybody, what you get is --

13 

14 

15 

16 I don't know i f this is the right time or the right 

17 mechanism to present this issue to you for resolution, but 

18 your quest io n raised it -- your quest io n to Mr . Groha r ing 

19 raised i t. 

20 And I just wanted to speak to this now to have th i s 

21 in your random access memory, that th i s i s a deficient process 

22 on its face. I mean, by -- f r om the outset , this does not 

23 give us the abil i ty to understand and pa i nt a complete 
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2 There are people out there -- I promise you , there 

3 

4 

5 

6 And j ust as we we r e ta l king about yesterday, the need to get 

7 to these deta i ls, the way you get to them is you talk to 

8 everybody . And we a r e not in a posit i on to do that . 

9 So I just wanted to say that . Thank you , s ir . 

10 MJ [Col PARRELLA ] : Thank you, Mr. Nevin. 

11 Mr. Mont r oss. 

12 DC [MR. MONTROSS ] : Thank you, Your Honor. In my mo l dy 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 So seem i ng l y the ir def i nition of "direct and 

23 substantia l contact" is so restrictive and so narrow that 
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You now, I' ve done cap i ta l work in Alabama , and I 

9 thought discovery was bad in Alabama, okay? At least when my 

10 c l ient was beaten in Al abama by a pol i ce officer, I got to 

11 f i nd out who were the other pol i ce officers who were present 

12 witnessing that. They may not ha ve touched my cl i ent. They 

13 may not have sa id a word to my cl ient . They may not have 

14 f i lled out a pol i ce repo rt regarding my client . But I got to 

15 f i nd out who was in that room. 

16 And under this restrictive definit i on of "d irect and 

17 substantia l contact , " I know no one else who was i n that room 

18 when Mr . Bin'Attash was being beaten and eventual l y some f orm 

19 of answer was extracted from him. 

20 Th is is the only court I've ever been assoc i ated with 

21 where that is a struggle that we are fac i ng on a routine 

22 basis. 

23 MJ [Col PARRELLA]: Thank you. 
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Okay. Wou l d anyone else on the defense? 

2 Ms. Pradhan? 

3 ADC [MS . PRADHAN]: I promise to keep th i s short , 

4 Your Honor , but -- excuse me , I'm sorry, because I think 

5 Mr. Nev i n and Mr . Montross have covered some of the i ssues 

6 that I wanted to ta l k about wit h what Mr. Groharing says. 

7 But I wanted to show you -- i f I may ha ve access to 

8 

9 

10 MJ [Col PARRELLA]: You may. 

11 ! I ~ • : ! I I ! ~ I • I • ou. Th i s i s i n the record at 

12 Th i s i s the first page. 

13 Now, I unde r stand that the government be l ieves the r e 

14 is a way this is supposed to work; there is a process to t hi s ; 

15 

16 

17 I understand how it's supposed to work, right? We 

18 understand ; this i s a fairly stra ightforward Exce l 

19 spreadsheet. That i s not, in fact, how i t does work . 

20 And aga i n, I refer you back to our plead i ngs. Th i s 

21 is the first page that is supposed to cover from before, you 

22 

23 
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1 MJ [Col PARRELLA ] : Okay. Just for the reco r d, what you 

2 

3 

4 

5 MJ [Col PARRELLA ] : Al l r i ght . Thank you . 

6 ADC [MS. PRADHAN ] : Th i s i s page 2 of that attachment. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 But, I mean, there a r e so many of these i nc i dences, 

22 r i ght? In open a r gument we talk about how the government 

23 refer r ed to 100 occa s ions on whi ch Mr . a l Baluc hi cooperated 
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1 wi th investigators, right? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 So it is entirely poss i ble that on those significant 

13 occas i ons whe n Mr . al Baluchi i s cooperat ing with 

14 investigato r s , r i ght, that there are people who we r e present 

15 who had that contact, who had that -- who witnessed those 

16 events , who are not listed here . And we just don't know 

17 whethe r they're i n the or i ginal documents, and the government 

18 i s just not putt i ng them i n there. 

19 Well, we know they are in some of the summaries. 

20 There' s just so much internal inconsistency here that it's 

21 impossible to use this as a guide. 

22 And the one last po i nt I wanted to make i s there has 

23 been a l ot of discussion ----
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Thank you. I'm done with the document camera. 

There's been a lot of discuss i on a bout direct and 

22 MJ [Col PARRELLA ]: Thank you. 

23 ADC [MS . PRADHAN ] : Thank you. 
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1 TC [MR. GROHARING]: Judge, i f I could just make one po i nt 

2 very br i ef l y. 

3 MJ [Col PARRELLA ] : No , thank you . What I don't wa nt to 

4 do i s get engaged in a back-and-forth . The defense is the 

5 proponent . I'm going to give them the last word . I th i nk 

6 I've heard everything I need to re nder a decis i on. 

7 So wi th that we 're going to take a 10-minute recess, 

8 we 're going to come back . We ha ve two mo r e AEs to take up . 

9 The commission is in recess . 

10 [The R.M.C. 806 session recessed at 1442 , 16 November 2018.] 

11 [The R. M.C . 806 session was called to order at 1503, 

12 16 November 2018.] 

13 MJ [Col PARRELLA ]: The commission i s ca l led back t o 

14 order. Al l part i es who were present whe n the commissio n last 

15 recessed are aga i n present. 

16 I wi l l also note that Genera l Ba ke r is not present or 

17 no longer present, nor was he during our last sessio n . 

18 Ms. Bormann? 

19 

20 

21 

22 

23 

LDC [MS. BORMANN ] : Capta i n Brady has been excused to do 

other work as we l 1 . 

MJ [Col 

Mr . 

LDC [MR . 

PARRELLA]: Okay. Thank you . 

Connel 1 . 

CONNELL]: Ac cou nting fo r parties, Lieutenant 
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1 Colonel Thomas and Mr. Farley have not been present since the 

2 lunch break. 

3 MJ [Col PARRELLA ] : Thank you. Okay . 

4 

5 TC [MR . GROHARING]: Subject to your questions , 

6 Your Honor. 

7 MJ [Col PARRELLA ] : No quest i ons. 

8 LDC [MR . CONNELL ] : You r Hono r, I put in unclassified 

9 sess i on a l ist of motions as one of my s l ides demonst r ating 

10 how many di fferent threads of this case have come together in 

11 Judge Pohl 's dec i sion i n 524LL. The -- so I have a l ot of 

12 di sparate pieces that I have to address over the course of 

13 this . So I wi ll not l i e to you , this is not brief. I wil l be 

14 as efficient as I can , but I cannot prom i se brevity . 

15 The first point ----

16 MJ [Col PARRELLA ] : We l l , you understand I get veto powe r . 

17 LDC [MR . CONNELL ] : You have al l the powe r i n the world , 

18 s ir . I do whatever you say. But , you know , and i f you say 

19 wait until next time, that's what we wil l do. 

20 But the first issue that I have to br i ng to your 

21 attention i s the -- we ta l ked about in unclass i fied session 

22 the strategic decis i on that the government had to make . There 

23 we r e a l ot of pieces of investigat i ve prohibit i ons that did 
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1 not make it into 524LL. 

2 There' s a ser i ous conf l ict of issue -- a co nfl i ct of 

3 interest issue because of the conf l ict between the 

4 invest igat ive prohibitions a nd the duty of cou nse l to 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 The i mportance of this to th i s mot i on to reconsider , 

15 524LL, i s the strategic decision of the prosecution whether or 

16 not to seek a protective order. We talked i n unc l assif i ed 

17 sess i on about the strateg i c dec i sion to choose the protect i ve 

18 order route under 949p-6 as opposed to the UI route. Thi s was 

19 a place where they made a different strateg i c dec i sion. 

20 

21 

22 

23 
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1 that protective order i n either separate from or i n add i tion 

2 to or comb i ned wi th the other protect i ve order . And there was 

3 some back and forth between the government there . 

4 I would cite the mi l ita r y commission to the 

5 

6 

7 

8 

9 At that po i nt , udge Pohl directed the 

10 government to redraft the order if they wanted one. 

11 Now, ultimate l y the government did not redraft that 

12 order, and they did not seek any further relief 

13 strangely in fact , did not get wrapped up when 

14 Judge Pohl issued a number of sort of -- AE 524LL wrapped up 

15 the protective order issue, but then he i ssued other orders 

16 deny i ng , for example, the UI issue because i t was consumed in 

17 AE 524 . 

18 The significance the r e is that as we talked about in 

19 unclass i fied session, the government made very clear strategic 

20 decisions as to which mechan i sm it wanted to proceed under. 

21 It chose the protective order regarding i n the 524 series to 

22 proceed under , not the UI framework, which i t wou l d have done 

23 otherwise, 

¥JMfJ88tlfPP 
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1 The second po i nt that I wi sh to make i s a response to 

2 the government's claim that the - - Judge Pohl' s footnote 

3 c i ting all the di fferent classified evidence that he had 

4 reviewed is in some way inconsistent with his decision that 

5 making a making dec i sions about whether one document was 

6 adequate to substitute for another document, it was conflicted 

7 in some way -- the government relied very heav i ly on th i s 

8 point -- wi th the idea that at that t i me when he was making 

9 a l l those dec i sions , he assumed there would also be defense 

10 investigat i on. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 The -- but the s i gn i ficant point that I want to tell 

22 you i s that when Judge Pohl was taking a look at all these 

23 i terns, and he would say, al 1 right , so we have an or i ginal 
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1 document which we just heard a l ot about, and then we have a 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 It is instead to say that Judge Pohl had that delta 

15 in mi nd when he was saying whether it would be appropriate to 

16 utterly prohibit defense i nvest i gation into black sites that 

17 is independent outs i de of its very narrow protoco l . 

18 And just to give you just a couple of quick examp l es . 

19 to te l l you what you are look i ng at, 

20 

21 

22 

23 
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3 So, fo r examp l e -- i f I may have access to the 

4 do c ument camera. 

5 

6 

7 

8 

9 
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19 
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21 
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23 

MJ [Col PARRELLA ] : 
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1 to preserve the i nd i vidua l idiosyncrasies and character. Like 

2 we don't know what -- we don't ha ve a close-up that gives us , 

3 fo r example, who wrote th i s . 

4 

5 

6 

7 

8 
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No document that the go ve rn ment has produced 

2 ha s anything exp l aining what t hi s i s about. Bu t Judge Pohl 

3 thought that us hav i ng pictures of it was e nough to give us 

4 s ubstant i a l ly the sa me ability to pr esent a defense. 

5 

6 

7 

8 

9 MJ [Col PARRELLA ]: Mr . Connell , just a rem i nder, when you 

10 lean over the document, just keep the mike i n front of you . 

11 LDC [MR . CONNELL]: Thank you for that, sir . 

12 MJ [Col PARRELLA ] : Yes. 

13 LDC [MR . CONNELL]: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 And then f i na l ly , the same sort of error is 
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The point of that is not to rel i tigate that quest i on . 

9 I understand that I lost. It is instead -- it is , in my vi ew , 

10 crit i ca l ly important to understand -- and I'm done wi th the 

11 document camera, thank you -- that when Judge Poh l evaluated 

12 holistical l y all the information which he recited in his order 

13 in 524LL, that the discove r y that the government had given us , 

14 among other things , the voluminous , extraordinari l y voluminous 

15 di scovery the government had given us was not the same as 

16 a l lowing defense investigation. He had i n mind the gaps and 

17 delta between what the or i ginal informat i on would provide and 

18 what the substituted information would provide , I would 

19 suggest. 

20 The third point that I want to make is, i s closely 

21 related to one that the government just argued re l at i ng to the 

22 impact of Pr otective Order #4 that Judge Pohl knew when he was 

23 making his decis i on and how -- what the difference between 
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1 mere discovery is -- thank you, sir -- between mere discovery 

2 and discovery plus i nvest i gation , which i s normal l y considered 

3 to be the ful l function. 

4 The gove r nment c l aimed on , I noticed l ast Wedne s day , 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 And I think that the ROI program , 

17 as Ms. Pr adhan said earlie r, is not the appropriate standard; 

18 it's the treatment of the defendants i s the app r op r iate 

19 standard. That's the universe of discovery. Not what i s 

20 arbitrarily or perhaps bureaucratical l y def i ned as the ROI 

21 program. 

22 But so I do want to po i nt out the gove r nment just 

23 refer r ed to this . If I could have access to the document 
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2 MJ [C ol PARRELLA ]: You may. 

3 LDC [MR . CONNELL ] : So th i s i s the r eport documenting the 

4 interviews of Mr . Al i , according to the gove r nment , what it 

5 had pr oduced pr io r to May of th is year. And, you know, one 

6 could debate whether this is a repo r t at al l ; i t l ooks more 

7 l ike a l etter to me. 

8 But there i s only a sentence and a ha l f about i t that 

9 refers to i nte rvi ews at a l l , and that's 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 the time of the closed argument in May 2018 is exact l y the 

2 

3 

4 

5 But i n May 2018 , Judge Pohl and the defense both 

6 thought that Specia l Agent Fi tzsimmons, who we ta l ked about at 

7 the time, wou l d fal l into the non-CIA catego r y, that he would 

8 be category 1 in the protect i ve order instead of category 4 in 

9 the pr otective order. 

10 We knew at the t i me on l y that -- only just at that 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 Judge Pohl dealt with this in Protect i ve Order #4 . I 
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1 mean, he adopted -- essentia l ly he adopted my scope a r gument 

22 But i t's a perfect example, sepa r ate f r om -- and so 

23 Judge Pohl later came to know that informat i on . Surely he 
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1 t ook t hat i nto account in the crafting of Protect i ve Order #4 

2 in AE 524LL , but it's a perfect examp l e of the impact of 

3 Protect i ve Order #4 on us and the defense, i n that prior to 

4 Protect i ve Order #4 , the defense could and did interview 

5 Spec i al Agent Fitzs i mmons . 

6 And, you know, it's -- I was taken -- the other day 

7 the government argued that why wou l d any of these people want 

8 to talk to the defense? Wel l , the actua l real i ty is , and what 

9 the mil i tary commission reflected i n one of its questions , the 

10 actual rea l ity is that most people are wi ll i ng to ta l k to 

11 profess i onals , and that you pr esent your -- if you're honest 

12 about your credentials and you exp l ain what you're actually 

13 doing, what your r ol e i n the process i s, and behave i n a 

14 profess i onal manner , most people wi ll ta l k with you . 

1 

1 

1 

1 

1 

2 

2 

2 
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1 subject to the restrictive protoco l that the government has 

2 imposed . 

1 

1 

12 And what we di d wit h that informat i on is twofo l d. 

13 First, i t l ed us to push the government for more discove r y ; 

14 and second of al l , i t l ed us to other people, because he 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 sorts of useful i nformation for the case in general. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I would like to give you examples of different ways 
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hey do fall into the category -- at least 

We are not al lowed to , under Protective Or de r #4 , 

5 speak to them about that as we f r equently di d befo r e . In 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Gi na Haspel, 

19 talked extens i ve l y about her various adm i nistrative roles i n 

20 the RDI program. She testif i ed about it in front of Congress. 

21 James Mi tchel l He wrote a 

22 book and has been out on book tour . We have been out to hi s 

23 book signings . He didn't promise to meet with us at any book 
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1 s i gn i ngs, but we've certa i nly been there. 

2 MJ [Col PARRELLA]: I think I get your point, Mr. Conne l 1, 

3 that , you know, i f approached properly there are people who 

4 would be willing to speak to the defense . I understand that. 

5 LDC [MR . CONNELL]: Great . I'l l move on then . 

6 MJ [Col PARRELLA]: Yes. 

7 LDC [MR. CONNELL]: I mention that only because you 

8 incorporated that idea into one of you r questions yesterday, 

9 so I just wanted to make the po i nt that a lot of people market 

10 their CIA experience on 

12 

13 Now, that br ings us to this alte r native pr ocedu r e , 

14 because you asked a quest i on of the government yesterday about 

15 

16 

17 

18 

19 

20 

21 But there was a question that arose about couldn't 

22 you -- or I thought you could order interviews , and I briefed 

23 that quest i on extensively . 
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12 What the government -- even i n this idea of we can't 

13 investigate anybody ; we can only rely on the discovery which 

14 was given to us . That creates this mock-tr i al-like universe 

15 where we're work i ng from a set of documents wh i ch were never 

16 intended to be comp l ete and are not guaranteed to be accurate 

17 as the universe of witnesses that we have to work from . 

18 

19 

20 

21 

22 

23 
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Now , moving on to my f i fth point, which i s 

15 Judge Pohl's knowledge of the impact that hi s -- not just the 

16 impact of Protective Order #4 , but his knowl edge of the 
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17 MJ [Col PARRELLA ] : Wh i le we are talk i ng about Mr . 

18 Fi tzsimmons 

19 LDC [MR. CONNELL]: Yes, sir. 

20 

21 

22 

MJ [Col PARRELLA]: what's your understanding of the 

23 LDC [MR . CONNELL ] : So we actua l ly have a spec i fic answe r 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

22069 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 

2 

3 

4 

5 

6 MJ [Col PARRELLA]: Okay. Thank you. 

7 LDC [ MR. CONNELL ] : Yes. But the point here is that it's 

8 an example of how Judge Pohl carefully modified the pr otective 

9 order to protect the government interests in RDI 

10 information -- in fact, mo r e effectively I think i n Pr otective 

11 Order #4 than the government did itse l f 

12 But at the same time Judge Pohl had deta i led 

13 know l edge of how tho s e r estr i ct i ons would interfere with 

14 defense investigation , and because we were talking in such 

15 deta i l about this crit i ca l point. 

16 Now , the s i xth point of seven that I want to make is 

17 the substantive rest r ictions . Because we talked a l i tt l e bit 

18 about logisti cal problem s earlie r with the s e -- under thi s 

19 program, this protocol, but what we di d not ta l k about i s the 

20 substantive restrictions, because Judge Poh l 's pro t ocol for 

21 wi tnesses who fa l l unde r in addition to 

22 gi ving essent i al l y the government cont r ol over the means of 

23 the i nte r vi ew , a l so sets out r estr i ct i ons on what we can ask 
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1 them, crit i ca l restrictions, restr i ct i ons that are ver 

2 

3 

4 In fact , it's already come up , and the interviews and 

5 the dec l arations r egarding those interviews demonstrate the 

6 impact that those substantive restrictions have on defense 

7 investigat i on. 

8 Fo r example, the government told us ea r l i er that 

9 

10 

11 

12 

13 But i n i nvest i gation we we r e trying to f i gure that 

14 out , because befo r e , obvious l y , the government had started 

15 saying no, we were based on bad informat i on, and the -- the 

16 

17 

18 

19 But the witness had never seen i t, but he denied the 

20 substance of i t. And we were just trying to get -- accord i ng 

21 trying to get to the bottom of this. Like 

22 does th i s mean that we need to seek fu r ther Brady mater i al 

23 because the CIA i s pr ovid i ng fa l se mater i al to the government? 
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1 Is this a government mi stake? Is this the wit ness lying to 

2 us? 

3 But we cou l dn't eve n show him the document to figure 

4 that out, and eventual l y -- and the decla r at i on i s ve r y c lear 

5 on this -- eventual l y we just gave up on the area . 

6 

7 

8 

9 

10 

11 

12 
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2 And most importantly , he couldn't use th is for 

3 netwo r ki ng , he couldn't ask this fo r add i tiona l wi tnesses , 

4 because the question in an interview is always we l l , who e lse 

5 shou l d I talk to about th i s? And people pass us on to the 

6 next people that they think we should ta lk to. Peop l e wonder 

7 why this is such an iterative process and it's because you 

8 talk to the pe r son , you build a r e l at i onship with them , they 

9 put you in contact with their friends , colleagues , et cetera. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

In fact, had to 

20 Now, the seventh of -- the seventh po i nt that I want 

21 to make is that i n October of 2017, when we first raised this 

22 issue, and throughout the winter and throughout the spr i ng , we 

23 talked about -- because remember the al Baluch i team adopted 
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1 these -- adopted limitations in January afte r the invocation 

2 of nationa l l i mitat i on national secu r i ty pr i vi l ege. 

3 The -- we are no longer invest igat i ng the CIA . We 

4 are acting s tri ct ly under Protect i ve Or de r #4. That' s an 

5 order of the court; we fo l low it. 

6 But what that means is that two th i ngs are happen i ng. 

7 Number one, our pre j ud i ce is getting much worse . Our leads 

8 are getting cold . Our ab i lity to wo rk wi th people is fall i ng 

9 off. Peop l e are finding other i nvest i gative priorit i es . And 

10 we're just not making any progress. 

11 

12 

13 

14 

15 

16 

17 But the people that we wo uld have contacted between 

18 Janua r y and now -- and I defe r to no one in our di ligence and 

19 investigat i on, no longe r -- do not ex i st, because we didn't 

20 contact anybody who fa l ls under a ser i es of evolv i ng and 

21 sometimes contradictory proh i bitions. But our ab i lity to 

22 prove prejudice i s dec l in i ng at the same time as our prejudice 

23 is increas i ng . 
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1 So there was a question of, you know, what court 

2 shou l d this be in , and now is the time to reso l ve th i s i ssue. 

3 And i f the government thinks that i t has appel l ate remedies, 

4 now i s the time to pursue them , because our appel l ate remedies 

5 X number of years from now are not go i ng to sufficiently 

6 captu r e our prob l em, because we wi l l no l onger be ab l e to 

7 prove prejudice after January of 2018, because we are no 

8 longe r i nvest i gating the CIA . 

9 The situat i on is getting worse, but ou r reco r d is 

10 gett i ng worse at the same time, and there is noth i ng that we 

11 can do about i t. That's j ust another impact of Protect i ve 

12 Order #4. Thank you. 

13 MJ [Col PARRELLA ] : And no attempts under the pr otocol 

14 established in Protect i ve Order #4 to investigate the CIA? 

15 LDC [MR. CONNELL ] : No attempts, s i r? 

16 MJ [Col PARRELLA ] : Am I correctly summariz i ng what you're 

17 saying , is that -- I mean , Protect i ve Order #4 doesn't say you 

18 can't investigate , right? It just simply says you have to go 

19 through the protoco l s establ i shed i n Protective Order #4. 

20 LDC [MR. CONNELL]: And we have on six occasions, sir. 

21 MJ [Col PARRELLA ] : Okay. That's what I just wanted to 

22 c l ar i fy . 

23 LDC [MR . CONNELL ] : Yes, sir . But what I'm saying is that 
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1 we are fol l owi ng it, r i ght? There are two main pi eces to 

2 Protect ive Order #1 [sic] , and I'm drawing a distinction 

3 between the word "investigate" and the word "interview . " 

4 There is an interview pro tocol , highly re s tricted both i n 

5 substance and in logistics. 

6 MJ [Col PARRELLA]: I got it. 

7 LDC [MR. CONNELL ] : And we have fo l lowed that on six 

8 separate occasions . That is different from investigation . 

9 The i nvest i gation includes interviewing , but it's a much 

10 broader framework than simply talk i ng to a sma l l number of 

11 peop l e. 

12 MJ [Col PARRELLA ] : Al l r i ght. I unde r stand that. I just 

13 wanted to clarify. 

14 LDC [MR . CONNELL ] : Thank you, sir . I just don't want to 

15 leave any -- i f the quest i on is have we somehow been 

16 nond i ligent in not pursuing the fe w options that were 

17 avai l ab le to us , we have pursued them with great gusto and 

18 have s poken to the prosec ution on many occasions, have worked 

19 

20 

21 You know, we have been ext r ao r di narily di ligent in 

22 pu r suing the few r emaining investigat ive options which remain 

23 to us. 
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1 MJ [Col PARRELLA]: I understand. 

2 LDC [MR. CONNELL]: Thank you, sir. 

3 MJ [Col PARRELLA]: Thank you. Mr . Nevin? 

4 LDC [MR. NEVIN]: No additional argument , Your Honor . 

5 MJ [Col PARRELLA]: Ms . Bormann? 

6 LDC [MS. BORMANN]: Nothing from us, Judge. 

7 MJ [Col PARRELLA ] : Mr. Harr i ngton? 

8 LDC [MR . HARRINGTON ] : Nothing further, Judge . 

9 MJ [Col PARRELLA]: Mr . Ruiz? 

10 LDC [MR. RUIZ ] : No addit i onal argument. 

11 MJ [Col PARRELLA]: Tr i al counsel? 

12 TC [MR. GROHARING]: Just a couple po i nts, Your Honor. 

13 The first point is the defense complained about the 

14 logistics of the interviews i n question . I made that point 

15 yesterday, but I will make it again. Whatever logistics 

16 l i mitat i ons there were placed upon them by the interviewees , 

17 and they certain ly could have brought photographs , they could 

18 have brought whatever mate r ial they -- asked us to prov i de , 

19 whatever materia l they wanted to to have in front of a person 

20 to talk through on the telephone. 

21 That may not be i deal, but there was nothing that 

22 prevented that. The record is ful l of the e-mail 

23 communicat i ons back and forth between counsel where we offered 
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1 to do this and, i n fact, did do it at counsel's request. 

2 LDC [MR. CONNELL]: Your Honor, objection to proffer in 

3 that al l my arguments were based on evidence that we put 

4 before the mi l ita r y commission and not simply desc r iptions . I 

5 say that in part because characterizations l ike this are 

6 especia l ly difficult proffers, because one person 

7 characterizes something in one way; the other attorney 

8 characte r izes it in a different way. 

9 It's a l ittle bit di fferent from a factual 

10 representation I did X -- you know, I put the envelope i n the 

11 mailbox. 

12 TC [MR. GROHARING]: Judge, the e-mails 

13 MJ [Col PARRELLA]: Okay, the objection is overruled . 

14 This is argument . Go ahead and proceed , Mr . Groharing . 

15 TC [MR. GROHARING]: The e-mails are on the record, Judge. 

16 I will j ust rely on those . They speak for themse lves. 

17 Briefly on the individuals the defense mentioned. 

18 Again , the fo lks that we a re ta lk ing about a re not those that 

19 are writing books or post i ng their affil i at i on with the CIA 

20 ROI program on social med i a. The people we are trying to 

21 protect are the i nd iv idua l s whose association with the program 

22 are sti l l classified, remain class i fied . 

23 Gl enn Ca r le is -- you know, to the extent he's 
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1 wi ll i ng to ta l k to the defense, to the extent the defense 

2 wants to talk about ROI matters , they could st i ll fo l low the 

3 protoco l and fac i litate that conversation. There is nothing 

4 that would prevent that. And if he's wi l ling, we could 

5 faci l itate that as quickly as he's available. 

6 I would note that the other two examp l es that 

7 Mr. Connell ment i oned, Gina Haspel and James Mi tchell, both of 

8 those individuals decl i ned defense r equests to be interviewed . 

9 So today as we stand here , I st i ll don't see --

10 there's st i ll no one in the record that the defense has, that 

11 had contact wi th Mr . Al i, whose assoc i at i on in the CIA ROI 

12 program is class i fied that they've established is willing to 

13 talk to the defense . And they have been prevented from doing 

14 so by operation of the protocol . There i s simply nothing i n 

15 the record other than cla i ms of their investigator. 

16 And I respectful l y suggest that those are not 

17 individuals that actua l ly had contact with Mr . Al i . If they 

18 we r e , again, l et us know who they a r e , we are happy to 

19 faci l itate that i nterv i ew consistent with Protoco l #4. We 

20 don't want to get in the way of that. 

21 All we are trying to do is protect the identity of 

22 CIA off i cers i n a way that stil l a l lows the defense to seek 

23 information, but doesn't disclose that information. 
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So those are the on l y points I wan ted to make. I 

2 think everyth i ng has been adequate l y covered extensively on 

3 unclass i fied argument , but s ubj ect to your quest ions , 

4 Your Honor , that' s all I have. 

5 MJ 

6 

7 ADC [MS. RADOSTITZ]: Good afternoon, You r Hono r . 

8 MJ [Col PARRELLA ] : Good afte r noon . 

9 ADC [MS . RADOSTITZ]: It fee l s so unfair that I have to go 

10 last. It's, you know, past 3:30 and we all have a f l ight that 

11 we have to get ready for. Bu t this is a n importa nt mot i on , so 

12 I'm not go i ng to rush too much through it, but I wi l l try to 

13 be economical . 

14 You had asked that we i dentify the class i ficat i on 

15 leve l , and pretty much everything that I'm going to talk about 

16 

17 

18 

19 

20 

21 So I used to be a journal i st. And one of the things 

22 that our professo r s in the journal i sm program told us is that 

23 you should show, not tell . And so I heard Mr. Groharing say 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

22080 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 toda y s omething I have heard him say a number of times before 

2 of , "if you don't have it , just ask us." So I want to talk 

3 about the "just ask us" that happened in th i s case. 

4 

5 

6 not go i ng to go into all the pe r mutations of 

7 it. But what I wil l say i s that one aspect of it was that 

8 there was a ca r veout fo r certain peop l e that we r e publicly 

9 acknowledged as partic i pating in it, such as Dr. Mitche l l. 

10 And so i n February we had a hearing, and 

11 Mr. Gr ohar i ng sa i d to the cou r t -- you know , if there are 

12 other peop l e -- these a r e the e i ght peop l e we have identif i ed. 

13 We've put them in a footnote in our propo s ed protect i ve order ; 

14 and i f there's other peop l e , the defense should just ask about 

15 them. So that was i n February or ear l y March. 

16 Later in that month President Trump nominated Gina 

17 Haspel as Directo r of the CIA 

18 on ou r team , our cl i ent s ay s, 

19 

20 

21 So we took that i nfo r mation, we obviously di d some 

22 media searches, and we saw that the r e is qu i te a bit of media 

23 information saying that she was involved in black sites . 
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3 So we looked at the informat i on that had been 

4 provided and we saw that it was important to be real l y carefu l 

5 about how we asked this. We crafted an e - mail with the he l p 

6 of ou r DSO that did not in any way disclose any c l assif i ed 

7 information. But what we asked was, essent i al l y: Does Gina 

8 Haspel go i nto footnote numbe r 1? 

9 And we sent that e-mai l on the 2nd of April -- I'm 

10 sorry, on the 16th of Apr i l. Li eutenant Co l onel Poteet sent 

11 the e-mail to tr i al counsel. We di dn't get any response. 

12 In May the government 

13 Gina Haspel is not on 

14 l i st , but there i s sti l l no aff i rmative response that she 

15 would be added to the l ist. 

16 And this is important because we are mov i ng towards a 

17 hear i ng before the Senate Se l ect Comm i ttee on Intell i gence , 

18 and our cl i ent would l i ke to get this informat i on before the 

19 Senate committee. But we know that we cannot share classified 

20 information wi th the Senate staff unless it's unc l assif i ed or 

21 we are given permission to do it. 

22 Because we haven't been able to get information as to 

23 whether it's classified or not, we moved forward fil i ng a 
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1 and we request perm i ss i on to 

2 prov i de informat i on to t he Senate Select Committee that Gina 

3 Ha s pe l was in Site Blue or 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 Ms. Ha s pel te s tifie s a t the Senate Se l ect Committee 

14 on Inte l ligence on the 9t h of May . We stil l don't have a 

15 ruling as to whether we can provide that informat i on; we don't 

16 get that ruling unt i l l ong after the hearing is over . So 

17 that's so rt of l i ke a normal way. 

18 And l ike Mr . Mont r oss was describing it, I pr act i ced 

19 in Te xas, and we never co uld get di scovery from -- I thought 

20 we could never get discovery in Texas, but I have to say t ha t 

21 this is even worse than Texas, which i s rare for me to say 

22 that about anyth i ng . 

23 So now I want to get to sort of the substance of the 
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1 argument. For more than a year now, we have been ta l king 

2 about the change in class i ficat i on gu i dance . So we heard 

3 test i mony -- or a r gument yesterday about the fact that 

4 starting in 2013 we were told we can go talk to anybody about 

5 anything at any l ocation and that we were free r e i gn . And a 

6 lot of people did. Our team did. Mr. Connell's team di d a 

7 lot of that. 

8 So then we ta l ked -- we learned through a process , an 

9 iterative pr ocess, that there was a change i n the 

10 c l assif i cation guidance. And Judge Pohl lays out very wel l in 

11 524LL a l l of those changes. 

12 We learned what the parameters of those changes we r e, 

13 and aga i n , they were iterative . They changed f r om this to 

14 that . But again that's a l l l aid out i n 524LL . 

15 We a l so have had a l ot of litigation about how that 

16 impacts the defense , how i t i mpacts Mr. Mohammad's team's 

17 abil i ty to investigate , hi s Sixth Amendment r ight to counsel , 

18 the right of coun s e l to do -- or the i mp l ication to the 

19 obligat i on of counsel to do the investigation. 

20 Bu t what has not been discussed very much in any of 

21 this litigation i s why. We talked about that there was a 

22 change i n classification guidance , but we have never lea r ned 

23 why there was a change . 
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So my dad was a physic i st. And one of the things 

2 that he to l d me all the t i me was -- we wou ld talk about 

3 science with a capital S . And what he would say was 

4 co r relation i s not causat i on . 

5 And so I cannot say as we stand here today that the 

6 fact that Gina Haspel became the Associate Directo r of the CIA 

7 and had more author i ty within the CIA, that that caused 

8 changes to the c l assif i cation guidance. But what I can say is 

9 that we now have ev i dence that's been provided by the 

10 government that backs up everything that our c l ient told us, 

11 except one smal 1 _piece . 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

22085 
UNCLASSIFIED//FOR PUBLIC RELEASE 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

22086 
UNCLASSIFIED//FOR PUBLIC RELEASE 



1 

2 

3 

4 

UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

5 Yeste r day we heard a numbe r of different times the 

6 government assert that they're not trying to cover up the 

7 to r tu r e, that they're happy to talk about the torture, and 

8 that we have everything that we need to know about the 

9 to r tu r e . But the one thing that they' r e not wi ll i ng to ta l k 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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So what incentive would she have to change the 

2 c l assif ica tion guidance? By do i ng so , it makes it impossible 

3 fo r us to find out more about he r i nvolvement . It makes it 

4 imposs ible to find out ot her people who saw her there. It 

5 makes it impossible for peop l e at Guantanamo, who may have 

6 seen her when she was here as chief of base, to identify he r 

7 and talk about it. Because the class i ficat i on gu i dance means 

8 that we can't go ta lk to those people . 

9 

10 

11 

12 

13 

14 

15 And so aga i n, our evidence here is that there i s a 

16 change , a signif i cant change , a sea change i n the 

17 c l assif i cation guidance once Gina Haspel becomes i n a position 

18 of power within the CIA. And we don 't know for sure , a nd we 

19 cannot tel l you for sure that she i s who requested that change 

20 in the classification guidance. 

21 And that brings us to our motion for witnesses . The 

22 government's pos i tion i s kind of odd i n the ir response to our 

23 supp l ement , which is whe re we lay out al l the connections 
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1 between Director Haspe l and the torture program. And they 

2 basical l y say you can't prove UI because you have no ev i dence , 

3 and you can't have witnesses because you haven't proved some 

4 evidence of UI. And that can't be r ight . 

5 If we were in any other court and I wanted to be able 

6 to prove something that I had to show some evidence of, I 

7 would go talk to the person I wanted to get the information 

8 from and I would interview them . And then I would ask the 

9 c l erk of court for a subpoena and then bring them to court . I 

10 can't do any of those things. I can't even approach her. 

11 If I want to ask for an interview, wh i ch the defense 

12 has already done and she has declined, I can't do anyth i ng 

13 about that ; she's decl i ned. I can't br ing her to cou r t 

14 because I don't have the power to and we have to ask the 

15 government for perm i ss i on to br i ng her to court, and she 

16 doesn't come here. 

17 The other point I want to make i s that we don't know 

18 if she is the person who made that decision , and we don't know 

19 if that person is protect i ng her or protect i ng others. We 

20 don't know who that person is. There is no ev i dence in the 

21 record as to whether she i s the or i ginal class i ficat i on 

22 autho r ity or not . 

23 Mr. Swann has sa i d i n argument that she i s not , but 
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1 there is no evidence. There's no dec l aration. There's no 

2 wi tness saying that she is not. Al l we have is her testimony 

3 under oath before the Senate Se l ect Comm i ttee on Intell i gence 

4 in which she says that s he is ul timately r espon s ible for a l l 

5 c l assif i cation decisions of the CIA as Director, because at 

6 that time she was Interim Director. 

7 And so the ev i dence -- and we've attached her 

8 test i mony as an exh i bit to ou r pleadings . The ev i dence before 

9 the court i s that she i s the class i ficat i on authority. As I 

10 argued, and I'm not go i ng to go into i t aga i n -- we argued in 

11 open session -- i t kind of doesn't matter, because she i s 

12 ul timately responsible. 

13 If I may just have a moment , You r Hono r. 

14 MJ [Col PARRELLA ] : You may . 

15 ADC [MS. RADOSTITZ]: So our argument is we need 

16 wi tnesses. We need Di rector Haspe l . If it isn't her that is 

17 the or iginal classification author i ty and the person who made 

18 the dec i sion to circumscr i be defense i nvest i gation and change 

19 our abi l ity to do this case, we need those witness. Because 

20 we need to know why. We need to know the answer to the 

21 question of not j ust that the c l assif i cation guidance changed, 

22 but why . 

23 Subject to you r questions , Your Honor . 
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1 MJ [Col PARRELLA ] : No quest i ons. Thank you. 

2 Ms. Bormann? 

3 LDC [ MS . BORMANN ] : Judge , we adopt Ms. Radost i tz's very 

4 able argument . 

5 MJ [Col PARRELLA ] : Mr . Ha r r i ngton? 

6 LDC [ MR. HARRINGTON]: No furthe r a r gument, Judge. 

7 MJ [Col PARRELLA ] : Mr. Connell? 

8 LDC [ MR . CONNELL ] : Nothing further, sir . 

9 MJ [Col PARRELLA]: Mr . Ruiz? 

10 LDC [ MR. RUIZ ] : Nothing further. 

11 MJ [Col PARRELLA]: Tr i al Counsel. 

12 TC [MR. SWANN ] : Subject to your questions, You r Hono r . 

13 MJ [Col PARRELLA ] : I have none . 

14 TC [MR . SWANN ] : You have none . Thank you . 

15 MJ [Col PARRELLA ] : Thank you. Okay. Anything from the 

16 pa r t i es? Any other issues or conce r ns before we complete this 

17 c l osed session? 

18 There being none , thi s commis s ion is i n rece ss. 

19 [The R.M.C. 806 session recessed at 1607, 16 November 2018.] 

20 

21 

22 

23 
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