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1 information if it has already been noticed. But with that 

2 respect , I guess the question for you , Mr. Grohar i ng , would 

3 be: These documents you pr ovided , what's the specif i c 505(g) 

4 notice wherein you bel i eve this informat i on was prev i ously 

5 noticed? So that would be the one th i ng . And I don't know if 

6 you need t i me to figure that out or if you have that at you r 

7 f i nge r t i ps. 

8 TC [MR . GROHARING]: I'd need a little bi t of time, 

9 Your Honor , to reference the specific defense not i ce that I'm 

10 talk i ng about. The informat i on in quest i on comes from 

11 I just don't ha ve at my fingertips the not i ce whe r e 

12 the defense asks to discuss that information in c l osed 

13 se s s i on . 

14 MJ [Col PARRELLA ] : I think where we fal l in is that the 

15 comm i ss i on has noticed that Mr . Conne l l's 505(g) not i ces are 

16 typical l y very prec i se , so if the gove r nment's informat i on 

17 doesn't fa l l within one of the pr ecise areas noticed , then I 

18 think his object i on has validity. 

19 And that so r t of we i ghs in favor of the defense being 

20 pa r t i cu l ar, because I guess i n that sense you're l im it ing the 

21 extent to which the government can then stand up and say it 

22 falls wi th i n that information a lready noticed . 

23 Some of the other notices , however , are much broader , 
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1 and I think the commission, at l east at this last 505(h ) 

2 hear i ng , was pretty generous in so me of those rather br oad 

3 notices . So to the ex t e nt it falls wit hi n one of those , then 

4 I'm incl ined t o say that it is fair , fairly noticed, and the 

5 government s hould be able to get up and a rg ue i t here today. 

6 Oka y . So wi th that I think what we' l l do is we' l l go 

7 ahead and take an hour r ecess for lunch and come back, and 

8 then that that wil l give the government an oppo r tunity to take 

9 a look and see if it falls within that ga mut . 

10 The commission is in recess. 

11 LDC [MR . CONNELL]: Sir, may I 

12 MJ [Col PARRELLA ] : I'm sorry, le t's hold on one second. 

13 LDC [MR . CONNELL]: I jus t wan t t o throw ou t the i dea that 

14 poss i bly a 30-minute lunch mi ght be suff i cient . I know that a 

15 lot of people have a lot of things to do and pack out and 

16 other things and we al l wan t to mo ve as best we can , so I'm 

17 just throwi ng out that idea . 

18 MJ [Col PARRELLA ]: We' r e go i ng to s tay with a n hour. 

19 Thank you . 

20 [The R.M.C. 806 session recessed at 1207 , 16 November 2018.] 

21 [The R.M.C. 806 session was called to order at 1314, 

22 16 November 2018 . ] 

23 MJ [Col PARRELLA ] : Al l r i ght. Th is commissio n is called 
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1 back to order. All parties present before the commission 

2 recessed are aga i n present. 

3 Mr. Gr ohar i ng . And if you could start off by j ust 

4 address i ng the issue we di scussed about the notice. 

5 TC [MR . GROHARING]: Yes , You r Hono r. Over the recess we 

6 looked, and I stand cor r ected. I don't bel i eve there is a 

7 notice. 

8 The i nfo r mation i n question comes f r om 

9 I was under the i mpression that that mot i on was pa r t of one of 

10 the defense notices that was approved, but I don't believe 

11 that is the case . I don't believe the r e's a notice that 

12 covers the motion in toto. 

13 And so I ag r ee in that r espect with Mr. Connel l as 

14 fa r as that's not information that either the defense or the 

15 government has noticed for di scuss i on in th i s closed session, 

16 so I don't intend to reference the subject matter conta i ned 

17 e i the r as far as the classified 

18 information in there , or i n the exhib i ts that I've offered to 

19 the commission. 

20 I would ask the commission to cons i der those 

21 exhibits, though, on the mot i on, but I don't need to discuss 

22 them , other than just a general r eference to orient the 

23 comm i ss i on on why they are s i gn i ficant to the mot i on . 
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PARRELLA]: I understand. 

GROHARI NG] : May I proceed , Your Honor? 

PARRELLA ] : You may . Pl ease . 

GROHARI NG] : Your Honor , I th i nk we should start 

wi th the relief requested And that's , the defense 

6 requested the or i ginal documents that formed the bas i s for 

7 

8 There has been a lot of confusion throughout the 

9 f i lings as far as what these documents are. And just to be 

10 

11 

12 

13 

14 

15 

16 

17 

18 The synopses i n question that we have discussed this 

19 morn i ng are noncompulsory products that were orig i na l ly 

20 prepared by the government and proposed to the mi li tary judge 

21 in its original but l ater wit hdrawn . 

22 And the government did not request the milita ry judge 

23 approve those summaries fo r pr ovis i on to the defense . 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

21989 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 Nevertheless, we went ahead and provided them to the defense 

2 to a i d i n the i r understanding of the materials and how these 

3 peop l e fit into the overa l l discovery with respect to the RDI 

4 program . 

5 I'll ta l k a l i tt l e bit about how they were created. 

6 There are a number of products that the government produced 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

And then wi th respect to d. , again, as I sa i d, in 

18 So when we prepared the synopses, those were prepa r ed 

19 using the same batch of information that we used to populate 

20 the other products. So there are -- there i s i nformation from 

21 

22 

23 That comes from count i ng up the 
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The y weren't meant to be all inclusive by any 

10 stretch. They were n't meant to be comprehensive by any 

11 stretch , but just someth i ng to orient the defense with respect 

12 to how that person gene ral l y fit into the program. 

13 And so t o the extent there a re com pl ain t s that they 

14 are not comprehensive, they we ren't meant to be. That's not 

15 the purpose for which we prepared them, and the government 

16 certainly i sn't required to prepare them for that purpose. 

17 MJ [Col PARRELLA ]: So in the absence I unders tand that 

18 point, and that was a question that I had, that they ' re not 

19 meant to be a l l i nc l us i ve or comp rehensi ve . 

20 So wha t's the mechan ism, from t he government's 

21 perspective, the defense woul d ha ve to 

22 

23 TC [MR. GROHARING]: Well , certain l y they could take al l 
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J i m Fitzsimmons -- who we've ta l ked a lot about hi m, 

21 At that po i nt Jim Fi tzsimmons di d not have -- he had 

22 not been read on or trained as part of the RDI program . 

23 
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9 They have -- I would say that the only reason they 

10 know about Special Agent Fitzsimmons i s because of the 

11 di scovery that we've prov i ded the defense. 

12 As early as 2014 we provided discovery to the 

13 defense , documenting that Special Agent Fitzsimmons was 

14 

15 

16 

17 

18 defense are c i ted by the defense. I wou l d just point 

19 Your Honor to That's the report that 

20 the government prov i ded to a l l the defense, I bel i eve, i n 

21 ocumenting Spec i al Agent Fitzs i mmons' interviews of 

22 

23 
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1 MJ [Col PARRELLA]: Mr. Groharing, the synopses that you 

2 have provided the defense , Ms. Radost i tz brought up a point 

3 that they are on l y provided to the respective accused. Is 

4 that the case? Or a r e they pr ovided to counse l fo r all of the 

5 accused? 

8 di scovery was not any different for any of the teams . 

9 MJ [Col PARRELLA]: Okay. And then you said di scovery was 

10 prov i ded, regard i ng the FBI, to the defense and to the 

11 comm i ss i on . Where was -- when was it provided to the 

12 comm i ss i on? 

13 TC [MR . GROHARING] : Your Honor , I be l ieve -- one moment, 

14 Your Honor . I can get you the precise -- Your Honor , its's 

I believe it's i n the defense pleading. 

23 government has prov i ded s i gn i ficant additional informat i on 
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7 MJ [Col PARRELLA ] : Is that related to why we a r e de l ay i ng 

8 538 and 561? 

9 TC [MR . GROHARING]: Yes, Your Hono r. 

10 MJ [Col PARRELLA ] : I unde rs tand. 

11 TC [MR . GROHARING]: So one of the arguments of the 

12 defense was wi th 

13 That was intenti ona l . The se aren't thing s, as I've 

14 said , that were created and we we re just summariz i ng and 

15 tu rn i ng over -- or they aren't things that existed and we 

16 summarized and tu rned over. These are things that we created 

17 ourselves, and s pec i fical l y wit h the purpo se of prov i ding th em 

18 f or the indiv idua l s we i den t i fied as being direct and 

19 substantia l for the defense. So that's i ntent i onal. 

20 

21 

22 they should make a discove r y r equest . The y should ask the 

23 government for spec i fic additional informat i on rega rding the 
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1 pa r t i cu l ar matter. But the gove r nment has no obl i gation to 

2 

3 

4 

5 

6 

7 And j ust to be c l ear, those were materia l s that we 

8 prov i ded directly to the defense; they di dn't go through the 

9 505 pr ocess . Those aren't summa r ies that we r e app r oved by the 

10 mi litary judge and then we prov i ded them. 

11 So we addressed i n our mot io ns we provi ded 

12 responses to specif i c defense c l aim 

13 

14 

15 

16 

17 

18 

19 They did appea r enough in the materia l s that we 

20 provi ded a UFI so that t he defense could make sense of the 

21 di scovery that they had. But if you l ook at e i the r of those, 

22 and we addressed th i s i n our fi l ing, neither had any 

23 mean i ngful contact with any of the accused i n this case . 
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1 The gove r nment di d acknowl edge, in r esponse to the AE 

4 that in our f i ling. 

5 I would note , though, Your Honor, that a l though the 

6 

7 

8 

9 

10 

11 What I would respectfu l ly suggest i n those type of 

12 instances, that the defense cou l d ha ve just asked us and we 

13 would have expla i ned the disc r epancy and would have been able 

14 to explain to 

15 information. 

16 

17 

18 

19 

20 

21 

22 

23 

them why they have di ffe r ent -- differ i ng 
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So that's not, absent some other connect i on 

8 MJ [Col PARRELLA]: Ho l d on one moment, please . 

9 [Pause.] 

10 MJ [Col PARRELLA]: Okay. Mr. Grohar i ng, you may 

11 cont i nue. 

12 TC [MR. GROHARING]: So, Judge, I was just say i ng, absent 

13 some other connection, an al l egation of abuse related to 

14 another detainee is not something that the government would 

15 necessarily prov i de in th i s case. Obviously, i f i t was 

16 c l osely re l ated to our accused i t may become relevant. 

17 But particularly with this one , the broomst i ck 

18 incident wi th r espect to Mr . Al i is not someth i ng that the 

19 government is disputing at a l l. 

20 hat we provided to the defense. To the extent 

21 that indiv i duals ta l ked about that incident to the 

22 we prov i ded that to the defense , and we don't dispute 

23 in any way that that happened. 
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And so the government, when mak i ng these summaries, 

7 has to go wit h what we have. And so to the extent that 

8 information is incor r ect i n or iginal mate r ials , that 

9 information could end up i n the defense summar i es . We don't 

10 audit every pi ece of information in the original materials of 

11 the CIA when mak i ng these summaries. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 we've prov i ded to the defense. We've provided 185 statements 

2 regarding these i nvest i gations. And many statements from 

3 wi th i n those materials are contained i n the d . synopses . And 

4 I think that's where so me of the con fu s i on comes in. 

5 Just moving spec i fi cal l y t and , Judge, that 

6 was a reply f i led by the defense. The government does offer 

10 hi gh l ighted, such that Your Hono r wil l be able to see exactly 

11 the i nformation the defense cla i ms they do not have i n 

12 

13 Again, these a r e matters that the gove r nment suggests 

14 shou l d be brought to the attent i on of the prosecution di rectly 

15 by the defense. I think most of these perceived discrepancies 

16 are eas i ly expla i ned, and we're happy to do that. 

17 In this case we were able to find all the references 

19 the defense's attention to them. We cou l d have done that 

20 wi thout the need of any t i me of the comm i ss i on or any f i lings 

21 necessary. I wou ld commend that practice to the defense, and 

22 we are happy to engage in it as necessary. 

23 So, Your Honor, the request for re l ief is for all 
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2 summa r ie s -- I'm so r r y , synopses. That i nfo r mation has been 

3 prov i ded to the defense in other materia l s that they have , and 

4 s o there i s no rea s on to go and r evi si t the or i ginal ma ter i al s 

5 and conside r pr ovid i ng the orig i na l materia l s to the defense . 

6 That r equest should be denied. 

7 And the government wou l d j ust suggest that to the 

8 extent the defense has quest i ons, they raise those wi th us , 

9 and we a r e happ y to answer them . 

10 MJ [Col PARRELLA ] : Thank you, Mr . Groharing. 

11 Oka y . Ms. Pradhan . 

12 ADC [MS. PRADHAN ] : Thank you, Your Honor. I j ust want to 

13 note that of the dozen s of example s of maj or disc repanci e s 

14 that you f i n 

15 Mr. Gr ohar i ng r eally only add r essed a couple of those today. 

16 And aga i n , what I said at the beginning of my 

17 argume nts r emains true , that the go vernment stood up , 

18 mi nimi zed the fe w ve r y s mall di sc repa nc ie s, and di dn't real ly 

19 address the bi g ones. 

20 MJ [Col PARRELLA ] : Okay. Le t me get to , I guess, an 

21 underly i ng quest i on that I have. 

22 ADC [MS . PRADHAN ]: Yes, sir . 

23 MJ [Col PARRELLA ] : The go vernment has represented that --
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1 I mean, these synopses were comprised, arguably 

2 gratuitous l y -- there wasn't necessar i ly an overt 

3 requ irement - - but were comprised of i nfo r mation that has been 

4 prov i ded to the defense. So in other words , they took the 

5 substitutions provided to the defense , put togethe r this index 

6 to assist i n mak i ng sense of it. 

7 So I guess what else is it -- I mean, I understand 

8 that you want the underly i ng documents. But my predecessor 

9 a lready app r oved those subst i tutions. So if you don't l ike 

10 the synopses, why couldn't you j ust make you r own synopses? 

11 And I guess you demonst r ated t o t he court, through 

12 the use of these vivid examp l es, that you are able to so r t of 

13 under s tand whe r e the r e is ho l es in the synop ses and where you 

14 may need additional informat i on , and i n some aspects you have 

15 gathe r ed that informat i on. 

16 So I guess , you know, i t sounds like a motion for 

17 reconsideration i s , I guess , whe r e I'm going he r e . 

18 ADC [MS . PRADHAN ] : Not at a l l , You r Hono r, and let me 

19 explain why. Because we're talking about several different 

20 I th i nk the government used the word "chart." I think we're 

21 talk i ng about several different th i ngs here. 

22 So we do -- it is ou r pos i tion that the i nfo r mation 

23 and you hea r d 
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1 that argument in open session, so I won't repeat i t here 

2 today. Because othe r wi se the only discovery that the 

3 government has prov i ded 

5 MJ [Col PARRELLA ] : Okay . But they represented too though 

6 that it is not an a l l-comp r ehensive, complete synops i s of 

7 those substitutions, those approved substitutions. 

8 ADC [MS . PRADHAN ] : I unde r stand, Your Honor. But to be 

9 c l ear, 

10 maintain are not compu l sory, that we bel i eve are compulsory, 

11 we r e not approved by the mil i t ary commission; they we r e not 

12 subjected to the 505 process. So they have not been r eviewed 

13 or compa r ed wi th any other discovery that the defense ha s 

14 gotten . 

15 And that is prec i se l y why we are he r e, because the 

16 government produced those directly to us . They di dn't put it 

17 th r ough a 505 . 

18 MJ [Col PARRELLA ] : But the proce s s to get to that , what 

19 

20 

21 

22 

23 ADC [MS . PRADHAN ] : No , Your Honor , and the r eason is 
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1 this: Judge Poh l di d certainly go through the 505 process to 

2 

3 

4 What we are saying is that that discovery , all of 

5 those documents , do not contain al l of the documents that 

6 underlie the pr ofiles that the gove r nment produced directly to 

7 us; that there is other information in the universe of 

8 documents that the gove r nment used to create those prof i les 

9 that are actually not i n the discovery that Judge Pohl 

10 approved. 

11 MJ [Col PARRELLA]: Okay. So let's say that that's t r ue. 

12 So if anything, then they gave you more than what was 

13 requ ired, correct? 

14 ADC [MS . PRADHAN ] : That's not our posit i on , Your Honor . 

15 

16 

17 

18 

19 

20 So that's my firs t poin t , is t ha t they are -- they 

21 are obl i ged to prov i de us more i nfo r mation than what was just 

22 in that cha r t , r i ght? And that's actual l y ref l ected in the 

23 record by statements -- in statements from Judge Poh l in, I 
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1 believe, Janua ry and again in Ma rc h when he stated why can't 

2 you give the defense something that says on this date these 

3 were the peop le who were there , th is is what they were doing 

4 to them , r i ght? 

5 

6 

7 

8 

9 

10 

11 

12 universe of documents that ha ve to exist, and 

13 that comprise so me of the examp l es I pro vided to the mi l ita r y 

14 comm is s i on in my or i ginal argument today . Some of the 

15 examples of the documents that have to exist, that the 

16 

17 

18 

19 

20 

21 

22 

23 
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4 Now, they may not be obliged to produce this 

5 information to us, and that's a quest i on for the mil i tary 

6 comm i ss i on. But having produced it, they are obl i ged not to 

7 produce inaccurate i nformation to us. 

8 MJ [Col PARRELLA ] : We l 1 , but they r ep r esented to you at 

9 the time they gave them -- there is no guarantee on there that 

10 they are a l l i nc l us i ve, comprehens i ve. I mean, the government 

11 stated that he r e today in open court. 

12 ADC [MS. PRADHAN ] : Yes, sir. 

13 MJ [Col PARRELLA ] : And ce r tain l y the defense wou l d be 

14 free to come up with their own better product , add to the 

15 product, change the product. 

16 ADC [MS . PRADHAN ] : Yes , sir . 

17 MJ [Col PARRELLA ] : But it seems the gove r nment has 

18 represented that eve r ything that was used to come up with the 

19 

20 prov i ded to the defense, whether that be the port i on that did 

21 go through the 505 process that Judge Pohl approved, or some 

22 other orig i na l document that didn't, but they chose to give to 

23 the defense anyway. 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

22007 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 ADC [MS. PRADHAN ] : We l l, and again, Your Honor, I have 

2 two re s ponses. An d t he f irs t i s that it is ou r -- it i s our 

3 position that that is simply not true; that is s impl y false. 

4 We do not have al l of the documents that the government had 

5 

6 

7 And i f you listen to the examples that Mr. Gro har i ng 

8 prov i ded, he ce rtainl y didn't cover a l l of the gaps . I mean , 

9 there is -- you know, there are -- there ma y be summaries that 

10 contain addit i onal i nformation about some of the discrepancies 

11 t ha t we noticed, but e i ther those are so -- those are 

12 summaries as to the comp lete l y unrecogni zab le from what they 

13 appear t o be i n the pro fi l e, so we co ul dn't poss ibly pu t the m 

14 together, or they s i mp l y ha ve not been produced to us. 

15 MJ [Col PARRELLA ] : So what about Mr . Groharing's po i nt? 

16 I mean , yo u ha ve provided several examples. Some he has 

17 exp lained or pr ovided an explanat ion , some not . 

18 Before coming to the co mm issio n and see ki ng r e l ief , 

19 why not seek clarif ication from the government? I mean, the 

20 di scove r y process i n t his case i s somewhat un ique; I th i nk yo u 

21 wou ld agree? 

22 ADC [MS . PRADHAN ]: Yes, sir . 

23 MJ [Col PARRELLA ] : Why not seek c l ar i ficat i on? 
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1 ADC [MS. PRADHAN ] : You r Hono r , we have spent six years 

2 s ubm i tt i ng di scove ry reque sts to the government for precise l y 

3 this sort of i nformation . I don't have the number offhand , 

4 but I kn ow that we have -- we ha ve said it in or a l a rgument 

5 before , the numbe r of discovery requests perta i ning 

6 

7 

8 

9 I th i nk when the go vernment keeps mak i ng th i s 

10 argument, as i f we are in some sort of domestic mediation, as 

11 if I shou ld just ca l l them up a nd say , hey, I fou nd 57 errors 

12 in this one part i cular page of the RDI index, could you please 

13 explain eve r y s ingle one of them ----

14 MJ [Col PARRELLA ] : I mean, I understand that i t's an 

15 adversaria l process. But there's also an aspect where, you 

16 know, the adversarial process exists wh en the parties can't 

17 come to an agreement. 

18 I mean this i s essentially, as I understand it --

19 this is ev i dence, this RDI evidence, this wi ll be defense 

20 evidence. Th i s i s evidence the defense wants to be the 

21 proponent of. So it's in the defense's i nterests to come up 

22 wi th as complete and accurate and viv i d a description or an 

23 account of th i s time that the accused were i n the program. 
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So I don't know that you've answered the quest i on as 

2 to when there can be clar i ficat i on . I certain l y understand 

3 there's go i ng to be times where we are going to be here in 

4 court litigating this. But when we don't have to , why? You 

5 know , why not go seek some c l ar i ficat i on? 

6 Because if I were to believe Mr. Groharing's account, 

7 he's provided at least an explanat i on here i n the few mi nutes 

8 that we've been sitting he r e in cou r t as to why, I guess, that 

9 retort some of your examp l es . 

10 ADC [MS. PRADHAN]: A few of them, Your Honor, and I 

11 answer I have two answers to that. The first i s the sheer 

12 number of discrepancies. And I'm calling them discrepancies. 

13 But our position has been , that 

14 certain informat i on has s i mp l y been intentiona l ly stripped 

15 from them. And we bel i eve that the purpose of that -- and we 

16 have br i efed this fully and i nc l uded i t i n ora l argument, 

17 Your Honor . 

18 was to obscure the role of the 

19 So the first answer to your question i s the sheer 

20 number of discrepancies that were i nc l uded i n both the RDI 

21 index, as we'll talk about in a little more detail 

22 don't know that I need to go into a lot afte r this, but a 

23 1 i t t 1 e bi t and the sheer number of discrepancies between 
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And so that was our first -- that was our f irst 

18 method of ana l ys is, You r Honor, was exactly it was using 

19 the government's rationale that, hey, we're giving you these 

20 prof i les. They're based on other i nformation you already 

21 have. We said okay, let's go through the information we 

22 a lready have . And we found mistake after mistake after 

23 mistake after mistake. And I use the word "mistake" loose l y. 
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1 But we found so many di screpanc i es that i t's -- I 

2 mean , at the very least it wasn't i n the interests of our time 

3 to go back and s i t on the phone with Mr. Groharing fo r a week 

4 and go through each one of them . 

5 But the second reason , I submit to you, Your Honor, 

6 and the r eason we would not go to the government with this, is 

7 prec i se l y that question of intent. The gove r nment has, for a 

8 numbe r of years , intentional l y withhe l d discove r y from the 

9 defense . This is -- it's irrefutable . 

10 And the pr i mary top i c on which the government has 

11 withheld di scovery 

12 You heard them yeste r day talk about those statements as the 

13 cente r pi ece of their ca se . Anything that undercut s the 

14 cente r pi ece of their case was going to be wi thheld as long as 

15 poss i ble. 

16 Now , I know Mr. Gr ohar i ng r eferred to the fact that 

17 he -- that the one-page document refer r ing to Mr. Fitzs i mmons 

18 

19 

20 

21 

22 It was pr oduced as a chain-of-custody document , a l l right , and 

23 bu r ied i n a whole lot of othe r documents . 
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1 And so, you know, it's that kind of di singenuous 

2 representation that led us to l i tigat i on when faced with a 

3 basket of errors or discrepancies, of mistakes of th i s 

4 That is what l ed us to 

5 

6 And so, you know, I would just ask Your Honor to 

7 refer -- and I know the mi litary comm i ss i on has already 

8 refer r ed -- has already read the pl eadings . I would ask you 

9 

10 

11 

12 

13 It is not our intention to come here and waste the 

14 mi litary comm i ss i on's time wi th small errors. It's when you 

15 start to put together hundreds of errors, in the case of the 

16 

17 

18 potentially the most valuable evidence we could have . That's 

19 when we come before the mi litary comm i ss i on and we say, look, 

20 there is something ser i ously wrong, e i ther with how the 

21 government is analyzing the i nformation that they have, or 

22 wi th the underly i ng informat i on itself, right? 

23 There's a mistake in one or the other . I don't know 
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1 where that is. The on l y way to figure that out is to have the 

2 

3 

4 

5 Because stand i ng here i n front of you right now, I 

6 don't have that abi l ity, and I have been through all of th i s 

7 di scovery. We have spent enormous amounts of time going 

8 

9 

10 

11 

12 I know Mr. Groharing talked a l i ttle bit about 

13 cross-referencing and imp l ied that perhaps we hadn't done that 

14 cross-referencing. And to that I say not only have we done 

15 that, but i t i s also impossible to Control-F what isn't there. 

16 We can't f i nd informat i on that i s not in the prof i le . We 

17 

18 • • • • • 
19 cross - reference, until we were able to interview people. We 

20 di dn't know that. 

21 You know, now we hear, oh, we have th i s add i tional 

22 information. The only time we get admissions of e r ro r s , aside 

23 · s when the government 
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1 stands up here and gives us two or three small cor r ections, 

2 and doesn't address the bi gge r i ssue , r ight? They are not 

3 address i ng the bi gge r i ssue of have we actually summa r ized 

4 

5 

6 Now, You r Hono r , you said something yeste r day about 

7 proffers, and not want i ng to accept too many proffers on the 

8 record . And that is prec i se l y what the gove r nment is doing 

9 he r e . They are pr offering that they have been through -- you 

10 know, that they -- that everyth i ng they used is summa r ized for 

11 us. We are tell i ng you that is not the case. 

12 

13 

14 

15 

And they are also saying that they went through - -

16 briefed it in our supp l ement , and we pul l ed up , I th i nk , f i ve 

17 di ffe r ent sources from the di scovery , eve r ything we cou l d find 

18 talk i ng about that i nc i dent , because i t wa s a signif icant 

19 incident. 

20 

21 

22 

23 
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1 

2 

3 

4 

5 Now, the government stands here and says I went back 

6 and l ooked at the documents. It was somebody else. There is 

7 zero indication i n anything we have been given that there was 

8 ever anothe r i nc i dent l ike that , r i ght? So either the 

9 government is misrepresenting, or there i s some sort of 

10 mi stakes in the original documents. The on l y way for us to 

11 know is by seeing the original documents . 

12 And I know I talked a l ittle bit in my orig i na l 

13 my argument ea r l i er today about how even if that didn't 

14 happen , that particular incident was not Mr . a l Baluchi , the 

15 fact that i t happened more than once and on more than one 

16 deta i nee , by the same i nterrogator , is extraordinari l y 

17 s i gn i ficant. It's extremely significant . 

18 The expe r imentat i on of techn i ques on Mr . al Ba l uchi 

19 is something that i 

in 

s 

20 they we i gh whether or not our laws were vio l ated with respect 

21 to Mr. al Baluch i . And so if that techn i que was experimented, 

22 e i the r on him or on someone else, we need to know that . 

23 That's going to figu r e in our eventua l ch r onology . 
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1 So, you know, when we -- as I stand before you today, 

2 we can go back a nd forth on these s mall discrepancies , and I 

3 suspect we can do it fo r a ve r y long time; but it doesn't 

4 address it doe s n't address the reason f or l i tigat i ng th is, 

5 which is the volume of them , and how the government cou l d have 

6 gotten so many things wrong i n both these summa r ies and the 

7 

8 

9 And I just want to note that the r e is st i ll , stil l no 

10 explanation from the government as to why they have chosen to 

11 

12 

13 

14 

15 

16 MJ [Col PARRELLA ]: Ms . Pradhan , let's -- I don't th i nk 

17 this was even add re ssed by the gove r nment, so the purpose of 

18 the rebuttal a r gument is obviously to hit the points that he 

19 brought up. So le t's j ust wrap it up, please. You br ought 

20 that up, and I noted that. 

21 ADC [MS. PRADHAN ] : That was my last point, You r Hono r . 

22 But I will just note that Mr . Groha r ing did go into some 

23 explanation of why Mr . Fitzs i mmons was not i nc l uded, and 
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2 MJ [Col PARRELLA ] : Got it. I understand. Thank you. 

3 ADC [MS . PRADHAN ] : Thank you, Your Honor. 

4 MJ [Col PARRELLA ] : Thank you. 

5 Ms. Radost i tz . 

6 ADC [MS. RADOSTITZ]: Your Honor, I want to apologize, 

7 because I want to respond to your question to Mr. Groharing. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 And that was -- so that's our confusion , is those two 

18 di ffe r ent things . It turns out one doesn't ex i st , and I 

19 wasn't -- I wasn't thinking about the fact that maybe it just 

20 doesn't even exist. 

21 MJ [Col PARRELLA ] : I understand. 

22 ADC [MS . RADOSTITZ] : So I want to apologize fo r that. 

23 And then I want to make one othe r point, wh i ch is 
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1 that Judge Pohl often said that when he's look i ng at 

2 substitutions -- he's not looking at what the government isn't 

3 seeki ng to subst i tute . 

4 So he only knows that they've got these documents and 

5 they want to give us these documents . What he doesn't know is 

6 are there 100 other documents that they're using and they have 

7 made a determ i nation that they're not relevant or they're not 

8 materia l or whatever. 

9 And so that's where th i s i sn't a reconsideration, 

10 because what we're ask i ng for is for us to be able to look at 

11 a l l the documents that they considered and put into these 

12 synopses, i s that those are documents that haven't gone 

13 th r ough the 505 pr ocess. 

14 Those are the on l y two po i nts I wanted to make . 

15 MJ [Col PARRELLA]: Thank you. 

16 Ms. Bormann? 

17 LDC [MS . BORMANN]: Thank you. Just a coup l e of things to 

18 answe r your question to Ms. Pr adhan. I think you said -- it's 

19 sort of why can't we a l l get along? 

20 So Judge Pohl started i n 2012 wi th that same thing 

21 and hasn't asked that for many years, and maybe it's because 

22 he has pr esided over, and had pres i ded over a l ong mo r ass of 

23 us trying to get informat i on . 
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1 And so I'm just going 

2 what was a rgued ear l ier by Mr . Montross. 

3 Judge Pohl issued -- we r eques t ed discovery , ni ce l y , kindly . 

4 We sen t something , we get no r esponse . Eve ntually we get a 

5 re sponse that says no . 

6 We f i le a mot i on to compe l . We have to l it i gate i t. 

7 And then Judge Pohl agrees wi th us, and we get an order. And 

8 then it takes two years of u 

9 of defense resou rces e- mai l i ng , prodding, 

10 asking nicel y, just to get what has a l ready been ordered to be 

11 prov i ded. 

12 So that horse left the barn a long time ago. 2011, I 

13 began reque s t i ng discovery pre-refe r ral , because we ha d t o 

14 subm i t a mi tigat i on re port, and now we are here . So yes, we 

15 cont i nue to subm i t discovery requests, just like Mr . Groharing 

16 says . 

17 When we do that , and then we have to file a motion to 

18 compel , the government comp lain s that we are f i ling too ma ny 

19 motions. But we co ntinue to do th i s i n spite of the fact that 

20 it seems to get us nowhere. 

21 I have a question regarding the exhib i ts that are 

22 provided by the government to me 

23 earl i er . Are those be i ng made part of the record? Because 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

22020 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 I'll te l l you why. 

2 Judge Pohl informed me in a very direct way about two 

3 years ago that prov i ding exh i bits on the day of oral argument , 

4 where the parties had not seen them a nd could not com ment 

5 about them , and then asking the judge to consider them without 

6 the other party being able to comment upon them, was not to be 

7 used regu la r ly. 

8 And what the gove r nment has done he r e is provided 

9 some highl i ghts. I don't know what they're about . The y 

10 haven't been supplemented into the record . They appear to be 

11 from discovery that they had in their possession dur i ng the 

12 pl eading period i n this case. 

13 And so i f the court ' s acceptance of exhibits i s going 

14 to be changed from what Judge Pohl did, I'm happy to go along 

15 with that program. 

16 MJ [Col PARRELLA]: I'm not changing any procedure. The 

17 government had them marked because they i ntended to talk about 

18 them , and then Mr . Gro har ing said that over the lunch break he 

19 reviewed it, rea l ized i t wasn't noticed, and wasn't going to 

20 argue it . 

21 So I'm going to keep them marked in the record, just 

22 s i mp l y so i t's a complete r ecord, so we know what it was. And 

23 if the appellate court wants to look at what we were 
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1 di scuss i ng, they can see that it's in the record. But I'm not 

2 going to cons i der it as pa r t of their argument , if that's what 

3 you mean. 

4 LDC [MS . BORMANN ] : Great . That's what I wanted to know. 

5 Thank you . 

6 MJ [Col PARRELLA]: You' re welcome. 

7 ADC [MS. LACHELIER]: Just two quick points, Judge. Just 

8 by way of history, i n 286 series -- we draw you r attent i on to 

9 286 ser i es , which was or iginally f i led in Ap r i l 2014 . This 

10 was a motion to compel the Senate repo r t. At that point it 

11 had not yet been publicly r e l eased . 

12 Eventua l ly the wh i ch was 

reco r d is 13 their propo s a l fo r thi 

14 replete with Judge Poh l saying this is just a first vol l ey 

15 my wo r ds, not his -- but i nstances whe r e Judge Pohl made c l ear 

16 that was just supposed to be the 

17 f irst pass at discovery of the SSCI report , of mater i als 

18 underly i ng the SSCI r eport. 

19 

20 

21 

22 

23 And to echo Ms. Bormann's statements about the r ecord 
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1 of attempt i ng to get di scovery from the government: The SSCI 

2 report -- we can specu l ate , but I think i t's fair to say the 

3 government was never going to release the documents unde r lying 

4 that r eport unti l the Senate r e l eased it . 

5 And why can we say that? Because , as Ms . Bo r mann 

6 a l luded to, she submitted a discove r y r equest to the 

7 government back i n 201 1 . We submitted a discovery request 

8 asking for these types of documents back in 2013 at l east . 

9 So the requests have been out there and pending wi th 

10 the gove r nment. And the only reason they have been br ought 

11 even t h s because of the l it i gation 

12 that we have had to engage in to get them he r e, and because 

13 they were forced to with the public relea s e of the Senate 

14 report . 

15 And then the othe r point I wanted to go back to was 

to 

16 something Mr . Groharing ment i oned , that they can only gi ve us 

17 what's as good as what they get from the CIA, or whateve r 

18 agenc y they're deal i ng with. 

19 I don't know where that passes for app r op r iate. If a 

20 police off i cer hands a lawyer a r eport that has bl atant 

21 omissions or a l i e i n i t, certa i nly the gove r nment is going to 

22 be sanctioned for that . So they shou l d not be ab l e to get 

23 away with that ki nd of passing the buck to the CIA. The CIA 
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1 can then do whatever they want with what they produce, and we 

2 get what's left. So at some po i nt sanct i ons would be 

3 appropr i ate if and when we ask for them . 

4 MJ [Col PARRELLA]: We l 1, I didn't take it as that they 

5 would deliberate l y pass something they knew to be fa l se . What 

6 I took i t as i s that in the volume of documents, they s i mp l y 

7 can't, you know, audit the veracity of everyth i ng that another 

8 agency puts into their r eports . So not that they would do it 

9 deliberate l y but 

10 ADC [MS. LACHELIER]: No, and I'm not al l eg i ng they wou l d 

11 do it deliberate l y, but turn i ng a blind eye to the fact that 

12 maybe their practices on the agency s i de are not perfect, or 

13 not as good as they should be, should not be the standard . 

14 And the agency shou l d not be ab l e to use the government as a 

15 Chinese wa l l to say we took care of it, we handed it to a 

16 prosecution that doesn't know better. And that's what's going 

17 on. 

18 MJ [Col PARRELLA]: Okay. I understand. 

19 We're going to go ahead and move on I th i nk 

20 we've heard -- gi ven the overlap, we have heard some of th i s. 

21 But i f we can keep that in mi nd as we present our arguments so 

22 we're not repeat i ng it . 

23 ADC [MS . PRADHAN]: Thank you, Your Honor. Your Honor i s 
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1 abso l utely correct. In the i nterest of time, I wi ll be as 

2 brief as poss i ble on this . 

3 I just want to hi gh l ight rea l ly a couple of examp l es 

4 regardin We have a lready argued the base motion and the 

5 reply in open and c l osed session in March, and I went through 

6 numerous examples. 

7 And I would, as I said, refer Your Honor back to 

8 which is real l y the largest ana l ys i s that we conducted 

9 of the original RDI index , much of wh i ch , as we relate i n our 

10 second supplement, i s sti l l relevant to the second RDI i ndex. 

11 But I just want to give you two examp l es of 

12 conflicting and missing information that have cropped up that 

13 triggered the two supp l ements that we fi l ed , including the 

14 second RDI index . 

15 The first example is the example that I skimmed 

16 across i n open sess i on of Mr . a l Bal uchi 's torture. I want to 

17 reca l l that Mr. Montross correctly ident i fied this pattern , 

18 that the government offered no specific rebuttal to my 

19 

20 

21 in open session 

22 and br oadly stat i ng that, hey, 

23 
¥JMfJ88tlfPP 
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1 dril l down and respond to my po i nt. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Now , r ecal l a l so the example of D95, who may or may 

23 not -- we can't dr i l l down on exactly whethe r he was -- have 
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1 been in the room when Mr . al Ba l uchi had the stick put beh i nd 

2 his knees. 

3 So those are the issues that we' re having with 

5 

6 

7 

8 

9 Because if you look at the actual summar i es that a r e 

10 to the occas i ons of 

11 Mr . al Bal uch i 's - - what they refer to 

12 

13 

14 MJ [Col PARRELLA ] : I don't have Bates numbe r s , 

15 Ms. Pr adhan. 

16 ADC [MS . PRADHAN ]: I apo l og i ze , Your Honor . But we have 

17 

18 

19 

20 

21 

-- these are all attached to either 

You can't tel l from those summaries who i s doing 

22 what . There i s absolutely no way to tel l who i s obse r vi ng , 

23 who i s app l ying the techn i ques, who's checki ng him, who is 
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1 asking questions, who i s wri ting things down. And so that's 

2 our problem. 

3 The r e ' s no -- there's also no way, even i f you go 

4 out side of those two s umma r ie s in wh i ch the -- that actual l y 

5 describe the app l ication of the EITs , there's no way to 

6 connect those descr i pt i ons of Mr. al Bal uch i 's torture wi th 

7 the statement summaries that surround those 

8 

9 statements that he apparently made under torture. There's no 

10 way to connect those. 

11 So c l early some of them were taken during hi s 

12 torture. But we, again, can't figure out which personnel were 

13 An d that wou l d be relevant, 

14 

15 

16 

17 

18 

19 I don't know why i t seems so difficult to identify 

20 who was in the room, but this is a basic, basic question and 

21 one that we took up with Judge Poh l . And Judge Pohl, you 

22 know, a l so seemed to express some f r ustration wit h the 

23 government that we sti l l did not have the tools relevant to do 
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2 Now , the second example , briefly , Your Honor , i s that 

22 Those are the two examples I have for you, 

23 Your Honor . Needless to say , the overarching questions that I 
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1 wanted to raise for you -- that I did raise for you at the 

2 beginning of my argument apply equa l ly to the argument 

3 

4 And rea l ly the only -- we be l ieve the only conclus i on 

5 the mil i tary commission can come to is that at th is point i n 

6 the discove ry process, six years in, and several years - - you 

7 know, again, I don't mean to beat this in, but there is some 

8 s i gn i ficant -- there is some significant frustrat i on with the 

9 fact that seve r a l years after we were meant to have all of the 

10 

11 

12 

13 

14 doesn't want to pr ovide a chronology for us , if they don't 

15 want to provide exhaustive information about the i nd i vidua l s, 

16 that is -- you know , we don't believe they are fu l fi l ling 

17 their discovery obl i gations i n that. 

18 But we st i l l need this information if we are going to 

19 go to tria l . And so the only way to get that i nfo r mation and 

20 to put together a proper defense is to have those or i ginal 

21 documents, because the summaries are j ust not rel i ab l e. 

22 MJ [Col PARRELLA ]: Thank you. 

23 ADC [MS . PRADHAN ] : Thank you. 
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1 MJ [Col PARRELLA ] : Mr. Nevin? 

2 LDC [ MR . NEVIN] : No , thank you , Your Honor . 

3 MJ [Col PARRELLA ] : Ms . Bo r mann? 

4 LDC [ MS . BORMANN ] : Nothing further , Judge. 

5 MJ [Col PARRELLA ] : Mr . Ha r r i ngton? 

6 LDC [ MR. HARRINGTON ] : Nothing, Judge. 

7 MJ [Col PARRELLA ] : Mr. Ruiz? 

8 LDC [ MR . RUIZ ] : Nothing , Judge . 

9 MJ [Col PARRELLA ] : Tr i al Counsel . 

10 TC [MR. GROHARING]: Just a few po i nts, Your Honor. We 

11 talked abou t this an awfu l lo t already, but it might he l p for 

12 everyone's benef i t j ust to help eve r yone understand the 

13 proce s s of how this works . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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That couldn't be completed unti l we had all the 

approved that we could gi ve to the defense so we 

9 could put the Bates numbers on the documents. We did not date 

10 the materials for reasons that we've exp l ained to the mi litary 

11 judge in the ex parte pr oceedings. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

But also on the i ndex, we then put -- to the extent 
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Is a l l of the discovery cons i stent? No, it can't be, 

2 because al l of the original i nformation i s not consistent. I 

3 think Judge Pohl certa i nly understood that . He had seen a l l 

4 the or iginals , and I think the military judge l ikely 

5 understands that as we l l . 

6 

7 

8 

9 

10 So counsel is right now s i tuated to understand when a 

11 part i cu l ar statement was made in relation to part i cu l ar 

12 

13 

14 

15 

16 Again, i t can't be perfect, just by the nature of the 

17 information that we are starting wi th . Sometimes dates wi l l 

18 be wrong on origina l documents. And if the defense gets 

19 something that doesn't look right on the index, they should 

20 bring it to our attent i on, and we' l l make as much sense of it 

21 as we can, and we are happy to do that, just l i ke I mentioned 

22 before with respect to the synopses. 

23 
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3 MJ [Col PARRELLA]: With respect to that -- and I th i nk 

4 the question, you know , that Ms. Pradhan posed to the 

5 comm i ss i on is: 

6 

7 

8 

9 TC [MR . GROHARING]: Exactly . 

10 MJ [Col PARRELLA]: So what about other folks that were in 

11 the room? 

12 TC [MR. GROHARING]: And what we ' ve said, when we have 

13 provided the indices to the defense, was that if the defense 

14 believed they needed to 

15 

16 

17 

18 

19 

20 So we are amenab l e to that process. No one's ever 

21 invoked that process to make such a request. But we indicated 

22 that in September 2017 when we pr ovided the ROI indexes to the 

23 defense . 
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1 We don't get spec if i c requests. It's we 

19 want everybody who was in the room on every occas i on. And 

20 that cannot be the standard. "Direct and substantia l " must 

21 mean something just beyond present. 

22 

23 
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3 And , Judge , this ties i nto the argument we're hav i ng 

4 Again , the matters for wh ic h they're seeking 

5 additional informat i on are matters that rea l ly aren't in 

6 di spute in the f irst pl ace. And so you should consider that 

7 when you cons i der the defense arguments i n particular on this 

8 case asking fo r all or i ginal informat i on that the government 

9 summa r ized and the mil i tary judge approved that was pr ovided 

10 to the defense. 

11 This is a mot i on to r econside r, just as Judge Poh l 

12 correct l y pointed out when we l i tigated this mult i ple sess i ons 

13 ago. And we would ask that the commission deny the defense 

14 motion. 

15 Absent add i tiona l questions, Judge, that's all I 

16 have . 

17 MJ [Col PARRELLA ] : With respect to the specific example 

18 

19 

20 

21 

22 TC [MR . GROHARING] : That's correct, Your Honor. The 

23 
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1 We looked at the direct and substantial contacts. That 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

We have given r eports to the defense. At some po i nt 

14 But absent that , we don't be l ieve that there are any 

15 additional people that have been spec i fical l y i dentified that 

16 we need to provide the defense. But at this point it's on 

17 

18 

19 

20 

21 

22 

23 

them . And again , i t has to be a spec i fied request. It 

be - - again , 

every s i ng l e 

and we wil l 

and l it i gate 

that's what we get is , every s i ng l e person 

event. It has to be a ta r geted, 

f i eld those and respond to those 

them as necessary. 
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3 TC [MR . GROHARING]: So in that case, Judge , if the 

4 defense ma ke s that reque s t , 

5 

6 

7 

8 I would cla r ify that wi th the defense . Assuming 

9 that's wha t the y wa nt , and cons i stent with wha t's now 

10 Protect i ve Order #4, we would pass along that request, 

11 

12 

13 

14 

15 

16 

17 

18 

19 But i t wou l d start as a request for more informat i on. 

20 Presumabl y they wou l d want to know more about what happened at 

21 

22 

23 MJ [Col PARRELLA ] : Thank you, Mr. Groharing. 
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