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1 [The R.M.C. 806 session was called to order at 0913, 

2 16 November 2018 . ] 

3 MJ [Col PARRELLA ] : Th i s commission is called to order . 

4 Thi s sess ion ha s been c l osed pursuant to Ru l e f or Mi l ita r y 

5 Comm is s i on 806 for the purpose of a rg uing c l assif i ed mater i al 

6 as indicated i n the previous closure orders. 

7 Tria l Counsel, if you could please account for the 

8 membe r s of the prosecution who a r e present . 

9 CP [BG MARTINS]: Good morning , Your Hono r. Present for 

10 the United States, Brigadie r General Mark Ma rtins, Mr. Robe rt 

11 Swann, Mr. Edward Ryan, Mr . Clayton Tr ivett, Mr . Jeffrey 

12 Groharing, Ms. Ni cole Tate, Majo r Chr i stopher Dykstra. Also 

13 in the cour troom at co un sel tab l e, Mr . Dale Cox, Mr. Rud olph 

14 Gi bbs, and Staff Sergeant Cl i fford Johnson . Securing the 

15 doors are Mr . Pascual Tavarez and Staff Sergeant Anton y Kiser. 

16 Al l personnel have the necessary c l earances . 

17 MJ [Col PARRELLA ]: Thank yo u, Tr ial Counse l. 

18 Defen se Counsel, if you can please account f or the 

19 members of the defense team that are present. 

20 LDC [MR. NEVIN]: Your Honor, for Mr . Mohammad, who i s no t 

21 present, Da vi d Nevin, Lieutenant Colonel Poteet, 

22 Ms . Radost i tz , Li eutenant Commander Cole , Mr . 11111111, a l l wit h 

23 the appropriate clea ra nces. 
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1 MJ [Col PARRELLA ] : Thank you. 

2 Ms. Bormann? 

3 LDC [MS . BORMANN ] : Judge , good morning . On beha l f of 

4 Mr. Bin'Attash , myself , Cheryl Bormann ; Mr . Edwin Per r y ; 

5 Mr. Wil l iam Montross; Captain Brian Brady; and our s i ng l e 

6 inte l ligence ana l yst who also is pe r fo r mi ng the duties of 

7 defense secur i ty officer, Mr. 

8 MJ [Col PARRELLA ] : Thank you. 

9 Mr. Harrington. 

10 LDC [MR. HARRINGTON ] : Judge, on beha l f of Mr . Binalshibh, 

11 James Ha r r i ngton , Li eutenant Mishael Dan i elson , Al aina 

12 Wi chner, and Douglas Ol ive r , al l wi th the appropr i ate 

13 c l earances . 

14 MJ [Col PARRELLA ] : Just to clarify, Ms . Bormann , you may 

15 have sa i d this, and I apo l og i ze if you di d, but a l l of your 

16 team have the app r op r iate clearances and r ead-ons? 

17 LDC [MS . BORMANN ] : You know , I didn't, but that i s 

18 exactly the s tate of affa irs , ye s . 

19 MJ [Col PARRELLA ] : Thank you. 

20 Mr. Connel l . 

21 LDC [MR. CONNELL ] : Good morning, Your Honor. 

22 MJ [Col PARRELLA ] : Good morning. 

23 LDC [MR . CONNELL ] : On behalf of Mr. al Baluch i , myself , 
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1 James Connell; ; Alka Pradhan; Benjamin 

2 Farley ; Lieutenant Colone l Ster l ing Thomas ; and -- DISO 

3 All have appropriate clearances and tickets. 

4 MJ [Col PARRELLA]: Thank you, Mr . Conne l l. 

5 Mr. Ruiz? 

6 LDC [MR. RUIZ]: Judge, Li eutenant Commander Furry, 

7 Ms. Susan Lachel i er, Li eutenant Colonel Jennifer Williams, 

8 Major Joseph Wilkinson , Mr. Sean Gl eason , Mr. and 

9 , and Mr. , and myself, al l on beha l f 

10 of Mr. al Hawsawi . And we a l l have appropr i ate c l earances. 

11 MJ [Col PARRELLA]: Thank you, Mr. Ru i z. 

12 I also note that the Chief Defense Counsel, Br i gadier 

13 General Baker , is present . Sir , if you would please indicate , 

14 or account for any members of your team and whether they have 

15 the appropriate read-ans. 

16 CDC [BGen BAKER] : Sir , it is just me , and I have the 

17 appropr i ate c learances and read-on . 

18 MJ [Col PARRELLA]: Thank you. 

19 Mr. Nev i n. 

20 LDC [MR. NEVIN]: Your Honor, wi th the mi litary 

21 comm i ss i on's permission, Lieutenant Colonel Poteet needs to 

22 leave the courtroom at about qua r te r to ten to attend to other 

23 business. 
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1 MJ [Col PARRELLA ] : That's f i ne. Than k you. 

2 LDC [MR . NEVIN] : Thanks, Your Honor. 

3 MJ [Col PARRELLA ] : Okay . Mr . Connel l , I think at the 

4 close of , or t owards the end of yesterday's sess i on you 

5 indicated that you wou l d have a proposed order of march for 

6 the commission; i s that correct? 

7 LDC [MR. CONNELL ]: Yes, Your Honor. I unde rstand that 

8 

9 

10 

11 

12 

13 

14 

15 

ove r nment has an i ssue that the 

16 MJ [Col PARRELLA ]: Okay . I understand. 

17 Brigadi er Genera l Ma rtins . 

18 CP [BG MARTINS] : Your Honor , I wa nted t o disc uss two 

19 

20 

21 LDC [MS. BORMANN ] : General Martins, I think I ca n save 

22 

23 

you r breath. 

to take the 

We are going to wit hd r aw those. We 

position that we should be asking fo r 
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1 the fly and not give publ i c not i ce. So we already 

2 notice; it's III , I believe, on the same se rie s. So we are 

3 wi thdrawing the ones we f i led yesterday . 

4 MJ [Col PARRELLA]: Okay. Thank you, Ms. Bo r mann . 

5 And i n l ight of that, Genera l Mart i ns , does that moot 

6 your issue? 

7 CP [BG MARTINS]: Yes, Your Hono r, it does. There may be 

8 I'm not sure. If it 

9 arises, Your Hono r, we'll address i t, but that resolves the 

10 immediate i ssue. 

11 MJ [Col PARRELLA ]: Thank you. And just to make sure 

12 we 're all tracking, it's still the posit i on of the comm i ss i on 

13 that we ' r e going to go ahead and 

14 I know the commission already took unclass argument on 

15 but in l i ght of the parties' request, we will go ahead 

16 and defer any closed argument on those two ser i es . 

17 Okay . Absent any other objections to the proposed 

18 order of ma rc h , the com mi ss i on wil l adopt this order of march 

19 as proposed by Mr. Connel l , and we wi l l start wit h th 

20 

21 ADC [MS. PRADHAN ] : Good morning, Your Honor. 

22 MJ [Col PARRELLA]: Good morning, Ms . Pradhan . 

23 ADC [MS . PRADHAN]: Your Honor, br i ef l y before I beg i n 
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1 350, you ve r y considerate l y on Monday morning i nv i ted us to 

2 gi ve you the correct pronunc i at i ons of our names. And i f I 

3 may , on the understand i ng that not eve r ybody a l ways gets it 

4 r i ght even when you have known me for a l ong t i me , the 

5 pronunc i at i on of my last name is Pradhan , wi th a soft T- H. 

6 MJ [Col PARRELLA]: I unde r stand. I apprec i ate that. I 

7 wi ll not prom i se that I wi ll al ways get i t right, but I wi l l 

8 endeavor to do my best . Thank you . 

9 ADC [MS . PRADHAN]: I unde r stand, Your Honor. I gr ew up 

10 in Ohio. I'm used to i t. 

11 Your Honor , wi th r egards which 

12 again I wi l l take together, i n open sess i on, of course, we 

13 have to protect clas s ified information and so we made ce r tain 

14 representations i n the hypothet i ca l that we don't have to make 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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The second area of i nquiry, Your Honor, which I 

br iefly in open session , 
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2 MJ [C ol PARRELLA ]: And in that respect, there are sort of 

3 two I see it. 

4 

5 

6 

7 

8 

9 

10 

11 

12 So why should the comm i ss i on at th i s stage order a deposit i on 

13 into that? In other words, there is sort of established 

14 procedures about interviewing or attempt i ng to interview 

15 individuals who had a direct and substantia l role in that 

16 bl ack s i te time. 

17 Why should the comm is s i on specifically order a 

18 depos it io n and allow that sort of i nquiry , sort of side 

19 stepping the otherwi se estab l ished process with respect to 

20 this indiv i dual? 

21 ADC [MS. PRADHAN ] : Your Hono r, for two reasons. First, 

22 obvious l y , the deposit i on is for a l so the pu r poses of 

23 But setting 
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1 that as i de, I understand Your Honor's quest i on to be why do we 

2 need a deposition under oath from this individual about 

3 cond i tions in the bl ack s i tes? And the reason for that is 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 The othe r point of refe r ence that I wi ll go into some 

14 deta i l about when we di scuss 

15 se r ious concerns about 

16 

17 

is that the r e is the r e are 

18 mi litary comm issi on can imag i ne , is a seriou s a r ea of conce r n 

19 when we ta l k about the statements that led to the 

20 s t atements. 

21 MJ [Col PARRELLA ] : So if that's the case, i n either the 

23 something that occur r ed at the black site, cou l dn't the 
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1 defense simply request him as a witness? And i f he meets the 

2 standard , you know , that's established in the l aw for hi s 

3 fo r that test i mony to become r e l evant and necessary , the 

4 comm is s i on could order it . 

5 I guess , why a r e we -- you know , we're open i ng up an 

6 area here. 

7 

8 

9 ADC [MS . PRADHAN]: We l l , You r Hono r, we need to know --

10 there may very well be r easons, r ight? It i s certainly not 

11 ou t of the r ealm of possibil it y -- in fac t, it is probable~-

12 that the r e are incidences that 

13 

14 

15 

16 The mil i tary commission , I'm sure , app r eciates the 

17 so r t 

18 

19 

20 

21 

22 

23 
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2 Secondary to that , Your Honor -- and I apologize i f 

3 this wasn't c l ear, but secondary to that are the add i tiona l 

4 cons i derat i ons that 

5 

6 

7 

8 

9 MJ [Col PARRELLA]: Thank you. I unde r stand. 

10 ADC [MS. PRADHAN ] : Thank you, Your Honor. Subject to 

11 your quest i ons. 

12 MJ [Col PARRELLA ] : I have none. Thank you. 

13 Mr. Nev i n . 

14 LDC [MR . NEVIN]: Your Honor , just to add two sma l l 

15 matters to what Ms. Pradhan said, first i s j ust to call your 

16 attention to the fact that we , I think in this session we 

17 

18 

19 

20 wi ll say, and the mi litary comm i ss i on may not be aware of 

21 this: When we meet with members of the guard force at Echo II 

22 and when we went to when my team made a vis i t to Camp VII , 

23 these men and women do not identify, do not ident i fy 
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1 themselves to us by name. They have pseudonyms that they use 

2 even in conversation wi th us , so -- a l l apart from being on 

3 the reco r d . So we hear - - and I understand that this, the 

4 idea behind this is to protect these people' s safety . 

5 

6 

7 

8 

9 

10 that's when you get down to i t, that's what we are trying 

11 to get to the bottom of. And so you might say in th i s 

12 

13 

14 

15 

16 

Now , why would he do that? So all around us are 

17 It raises a whole raft of quest i ons about -- fair quest i ons, I 

18 s ubm i t -- about why he decided to do that , what was i n i t for 

19 hi m, who suggested that he do it, and so on. 

20 And second, I understand the mi l itary commission to 

21 have asked about -- to have been asking about Pr otective 

22 Order #4, the protocol for contact i ng these witnesses. Two 

23 things about that. 
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3 wi tness who had direct and substantia l contact , and I believe 

4 that his testimony would show that . And so it i s at the 

5 outset anomalous or odd to me that he is not in the l ist of 

6 persons who are considered to have had direct and substant i al 

7 contact. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 I th i nk it's fundamentally unfa ir. I assume that the 

23 reason for the UFI system and process in the f irst pl ace is to 
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1 

2 

3 

4 

5 But here is a guy who has revea l ed his identity. And 

6 I th i nk you can ask why , certainly, as I sa i d befo r e. But in 

7 addition, I think it's fundamentally unfair to say ha vi ng 

8 re vealed my identit y, wait , now I want to ha ve the protect i on 

9 of the protocol of Protective Order 

10 protect my ident i ty. 

which i s des i gned to 

11 I wo ul d submit to you that he, I mean , I th i nk for 

12 want of a better way to put i t, has waived, or has been 

13 overcome by events with respect t o the pu r poses f or Pr otec ti ve 

14 Order #4 and that protoco l . 

15 Thank you . 

16 MJ [Col PARRELLA ]: Thank yo u , Mr. Nevin . 

17 

18 

Ms. Bormann? 

LDC [ MS . BORMANN ]: We withdrew the because 

19 the others had noticed al l of the i nformation we were going to 

20 argue anyway. So I wa nt to ta lk a little bi t about the one we 

21 di d not i ce, which is the work that he did for us. It is 

22 attached to our fil i ngs in 

23 It is ex parte because it is pr i vi l eged material. I wo uld ask 
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1 you to rev i ew it. 

2 MJ [Col PARRELLA]: And the classification of that is 

3 what , Ms . Bormann? 

4 LDC [MS . BORMANN] : I be 1 i eve TS. 

5 MJ [Col PARRELLA]: TS . Thank you . 

6 LDC [MS. BORMANN ]: The s i tuation that -- this was 

7 unprecedented. We were s i tt i ng here i n court and we were -- I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 So we walked back and we're l ike -- I didn't believe 
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know, frankly, you're l ike, okay, they made a 

13 So you asked Ms . Pradhan how it i s and why it is that 

14 we want to ta l k about dur i ng the deposit i on not only what he 

15 di d wit h the materials tha 

16 

17 

18 

19 

20 

21 

22 

23 So there has to be some belief system based upon what 
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14 Wi th that , I'm not say i ng -- I'm not say i ng that the 

15 government, G -- small G, sitting over to my r i ght knew that. 

16 I don't th i nk they did . I think they were as surprised as any 

17 of us by this . 

18 But the bottom line i s we don't know any of the 

19 

20 That' s what 

21 we 're asking for. It's what we've been ask i ng for the ent i re 

22 t i me . 

23 And so for al l of those reasons , I'm ask i ng that you 
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1 grant the request. Do you have any questions? 

2 MJ [Col PARRELLA ]: I do not . Thank you . 

3 LDC [MS . BORMANN ] : Thank you. 

4 MJ [Col PARRELLA ]: Mr . Ha r r i ngton , good morning. 

5 LDC [ MR . HARRINGTON ] : Good morning, Judge . Judge, just 

6 because of you r newness to the case, I think it mi ght help for 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

me to give you just a l ittle bit of backg r ound here. 
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one of the things, Judge , the reasons that we 
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But putting hi m under oath puts him in a different 

11 position. And if he has i n his mind morally that it's okay to 

12 do that, to l i e because he has been sanctioned to do i ng that, 

13 now he' s in a different position when he is under oath . And 

14 he may wel l tell the same lies aga i n , but there's a potent i al 

15 prob l em for hi m i n doing that, which may we l l l ead to an 

16 

17 

18 

19 

20 

21 

22 

23 
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9 And then again, I'm stand i ng here tel l ing you things , 

10 as you said yesterday, it's j ust a proffer; and I realize 

11 that . But it's also a situation where, i n add i tion to what I 

12 have just told you, there are many, many other th i ngs that 

13 need to come out -- come f r om me as a witness in this case so 

14 that it just enhances the need for our team to have 

15 independent counsel in order for us to properly part i cipate 

16 and represent our c l ient. 

17 MJ [Col PARRELLA]: Thank you, Mr . Harrington . 

18 LDC [MR . NEVIN]: Judge, excuse me . Lieutenant Colonel 

19 Poteet needs to l eave to take care of other matters. It's 

20 been our practice that we stop everything when the door gets 

21 opened. I don't know i f you want to 

22 MJ [Col PARRELLA]: That's f i ne . We can do that . 

23 LDC [MR . NEVIN]: Okay . 
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1 MJ [Col PARRELLA]: Okay. I wi 11 note for the record that 

2 Li eutenant Co lo nel Poteet has left the courtroom. Sir, you 

3 may a r gue . 

4 DC [LCDR FURRY]: Good morning , s ir. 

5 

6 

7 

8 

9 you read that ex parte under seal attachment, that it contains 

10 

11 

12 

13 

14 MJ [Col PARRELLA ] : So assum i ng - - okay . So I guess the 

15 question is, what is it that you're seeki ng from this motion? 

16 Are you seeking -- I understand you are seeking the 

17 deposit i on , the discove ry, but to what end? 

18 
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5 MJ [Col PARRELLA]: Why? 

6 DC [LCDR FURRY]: Because it's -- on i ts face i t i s just 

7 

8 

9 So wi th that understanding, these are very natura l 

10 questions that go to the - - Mr . al Hawsawi 's r i ghts to 

11 effective ass i stance of counsel and how that happened. 

12 MJ [Col PARRELLA]: Well, I mean, I can understand you 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 But what I don't see is, with the a r gument that 

23 you're mak i ng as to why, 
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He put these -- he put these quest i ons at issue. The 

10 defense didn't. That's the relevance of that, sir. 

11 MJ [Col PARRELLA]: Okay. Thank you. 

12 DC [LCDR FURRY]: May I have a moment, pl ease? 

13 MJ [Col PARRELLA ] : You may . 

14 DC [LCDR FURRY]: Noth i ng furthe r. Thank you . 

15 MJ [Col PARRELLA ] : Mr. Ryan. Good morn i ng. 

16 TC [MR. RYAN] : Good morn i ng , Your Honor . Judge , I heard 

17 from fou r of the five counse l who j ust argued the phrase "we 

18 don't know" repeated mo r e than once , and I think that's 

19 tell i ng. 

20 The defense cont i nues to offe r you quest i ons and a 

21 great deal of specu l at i on of al l so r ts of poss i bi l it i es when 

22 they have a bu r den to offe r you exceptional circumstances . 

23 I add r ess the same a r guments r ight now and factors 
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1 that were addressed on Wednesday, but do so now in the context 

2 of classified informat io n entered i nto the record for the most 

3 part by the defense , with maybe one exception. 

4 The pr imary motion, You r Honor, that you mu st rule 

5 upon that is filed i n this series , and from which I suggest 

6 

7 

9 were very fresh, the defense relied on some specific factual 

10 assertions. Certainly ly i ng, which has remained a theme, but 

11 back then i t was ly i ng with untruthfu l ness being under a 

12 

13 

14 

that 

the 

15 mi litary judge shou l d offer" -- order, I'm sorry -- "order a 

16 deposit i on , under pena l ty of perjury, 

17 

18 Mr . Harrington, I think, just repeated that argument 

19 and I was somewhat surprised, because go i ng back a good deal 

20 of t i me now Mi litary Judge Pohl suggested to the 

21 prosecution -- di d not require i t 

22 might be a good first step. And I'll te l l you , we resisted 

23 init i al l y but then ult i mately turned 
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It does appear i n the 

It has been in discovery. It conta in s no 

8 On the othe r hand, Your Honor, f r om a r eal l ife human 

9 standpo i nt , I suggest that hi s untruthfu l ness i s quite 

10 understandable, and the defense does nothing to suggest that 

11 this was not the case. 

12 Cons i der this: The man, Your Honor -- and 

13 Ms. Bormann, I think, did an ample job of describ i ng what i t 

14 was l ike, and it was a strange moment for sure . 
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20 there's nothing l ike that in the evidence. And, i n fact, 

21 Chief Prosecutor Martins specif i ca l ly refuted those i deas back 

22 at the time that th i s all happened . 

23 MJ [Col PARRELLA ] : So , Mr. Ryan, assuming I 
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1 TC [MR. RYAN] : Yes, s ir . 

2 MJ [C ol PARRELLA ]: Let' s just assume that I agree wit h 

3 

4 

5 

6 

7 

that there is no exceptiona l c ircumstance . 

8 TC [MR . RYAN] : Wel l , Judge , first of al l , I wou ld suggest 

9 and the 

10 concern, I guess, would rema i n va l i d. But i n the -- to the 

11 extent that it hasn't happened already, I wou ld s ubmit there 

12 is no need to worry that i t i s going to happen in the future. 

13 MJ [Col PARRELLA ]: We l 1 , I guess tha t' s the f irs t 

14 

15 

16 

17 

18 

How do we know that i t hasn't happened? 

19 TC [MR. RYAN] : To the extent this commission i s concerned 

20 about such factors, this commission could certain l y order the 

21 prosecution to gather i nformation wi thout, obv i ously, gett i ng 

22 c l ose to being in a posit i on of lea r ni ng anyth i ng , but 

23 spec i fical l y i nvolv i ng the convening author i ty to re port back 
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1 to Your Honor that ----

2 MJ [Col PARRELLA ] : I don't think i t's so much the 

3 comm i ss i on's concern as I th i nk - - maybe - - would you ag r ee 

4 that the defen se counsel has s ome eth i ca l obligat i on to make 

5 

6 

7 

8 TC [MR . RYAN]: The defense i s certainly -- do they have 

9 an obligat i on was your quest i on , s ir? 

10 MJ [Col PARRELLA ] : Correct. 

11 TC [MR. RYAN] : They have an ob l igation to pr otect it. 

12 Now, once someth i ng has happened, I'm not aware of an actual 

13 di ctate that says you must f i nd out every deta i l of what di d 

14 happen 

15 MJ [Col PARRELLA ] : Sure. But knowing the scope----

16 TC [MR. RYAN] : I'm sorry to interrupt , sir . Especially 

17 under the circumstances. 

18 MJ [Col PARRELLA ] : That's okay . So knowing the scope of 

19 

20 

21 

22 

23 TC [MR. RYAN]: Yes , s ir . 
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1 MJ [Col PARRELLA ] : So I guess wha t I'm ask i ng the 

2 government i s , if not a depos it i on , how do we get t hi s 

3 assurance? 

4 TC [MR. RYAN] : I wou ld s ugge s t , You r Honor , you a r e in a 

5 position to put forth direct i ves -- and aga i n, I thin k the 

6 proper ent i ty is the convening author i ty -- to gather 

7 information as to the events, to the extent that's what you 

8 want , but also to gathe r assu r ances from persons i nvolved as 

9 to -- if not assurances, 

10 may h 

11 none , 

• - e - I ! I e I I - e - - I I • i - • 

that 

re aware of 

12 MJ [Col PARRELLA ]: So something along the lines of, I 

13 guess, the comm i ss i on directing a dec l aration? 

14 TC [MR . RYAN]: Yes , s i r . 

15 MJ [Col PARRELLA ] : Okay. Thank you . 

16 TC [MR . RYAN] : Yes , s i r. 

17 Your Honor just i nd i cated that i f you were to agree 

18 wit h me as to the lac k of except i onal c ircums tances, if that 

19 is where Your Honor is, then I'm in no need of speaki ng any 

20 further. Howeve r, i f Your Hon or is sti l l look i ng at th i s wit h 

21 an open quest i on in your mind, I wou ld l i ke to continue my 

22 argument. 

23 MJ [Col PARRELLA]: Yes, please continue . 
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TC [MR. RYAN]: All right. In , aga i n, Judge, the 

2 defense pa i nts , i n add i tion to the whole issue of maybe he had 

3 the defense a l so pa i nts the 

4 pred i ct i ve picture of what I have kind of taken to call the 

5 Jason Bourne scenar i o . 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 And aga i n , th i s was fi l ed very soon after the 

19 incident, when I imagine everyone was ope r ating under fa r 

20 greater suspicions. 

21 But as to that c l aim -- and aga i n, th i s i s the motion 

22 

23 
¥JMfJ88tlfPP 
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1 anyone's understand i ng or awareness, 

2 

3 So their c l aim that ly i ng and a chance of runn i ng 

4 equa l s exceptional c ircumsta nces I suggest on the f acts f a l l s 

5 f l at , Your Honor . 

6 But i n add i tion, I also want to po i nt out that th i s 

7 is inconsistent -- the i r cla i m of except i onal circumstances in 

8 this situation is inconsistent wit h prior defense posit i ons. 

9 Mr . Bin'Attash, Mr. Al i , and Mr . Mohammad, i n the i r 

10 own pleadings in the , and thus a l l five by joinder, 

11 took a pos i tion that said that wit ne sses were no t likely to be 

12 unavailable when they we re in their e i ghties wi th general 

13 health conce rn s . You we re t old the other day tha t my 

14 statement about this motion was wrong . Wel l , i t was not 

15 wrong. 

16 LDC [MS . BORMANN ]: Judge - - - -

17 TC [MR . RYAN]: We l l , i t was not wrong. I know because I 

18 l os t this motion , a nd it br oke my heart. 

19 LDC [MS. BORMANN ]: Judge 

20 MJ [Col PARRELLA ]: Mr. Ryan, hold on one seco nd. 

21 LDC [MS. BORMANN ] : Objection. Th i s i s not c lass i fied 

22 argument. 

23 TC [MR. RYAN]: Agreed , Judge, but there is plenty of roo m 
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1 for us to match the class i fied facts with unclass i fied. 

2 MJ [Col PARRELLA ] : To the extent i t's requ i red to gi ve 

3 context , proceed , but l et's also be sens i tive that this is 

4 ju s t for c l osed a r gument. We have previous l y , and the 

5 comm i ss i on has heard ample unclass i fied a r gument . 

6 Pl ease continue, Mr. Ryan. 

7 TC [MR. RYAN]: That's fine, sir, and I wil l move off it 

8 r i ght now . 

9 I wi l l simply say that , both of 

10 which we r e orders from Mi l ita r y Judge Pohl, the r e was spec i fic 

11 f i nd i ngs regarding una vai l ab i lity and exceptional 

12 c ircumstances that the defense ur ged on his Honor and hi s 

13 Honor accepted, which I sugge s t is inconsistent wi th the 

14 positions they are tak i ng now. 

15 

16 Judge , and usual l y i t's in the context of we don't know and 

17 it's possible that this happened, i t's poss i ble that that 

18 happened. The r e i s ev i den ce of it in th is reco r d in 

19 c l assif i ed form. 

20 
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So here's how it's relevant, Judge. All of those 

17 Now , in al l the time I' ve been sitting in this 

18 courtroom l i stening to the accused make statements at t i me s, 

2 

2 

23 At the same t i me , learned counsel states , "Judge, we 
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8 from the prosecution, which also contains the statement , 

9 by General Martins 

10 

11 

12 

13 MJ [Col PARRELLA ] : And I've r ead that, and I unde r stand 

14 that's f r om the pr osecution . But as I understand how this 

15 

16 

17 TC [MR . RYAN]: Yes , s ir. 

18 

19 

20 TC [MR. RYAN]: It has not, sir. 

21 Subject to your questions, Your Honor. 

22 MJ [Col PARRELLA ] : No quest i ons. Thank you. 

23 Ms. Pr adhan or anybody else have anything fu r ther? 
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1 ADC [MS. PRADHAN ] : J us t a fe w ver y br i ef poin t s , 

2 You r Honor . 

3 

4 

5 

6 

7 

8 

9 

10 Th is is t he 9 / 11 case . It' s no t some case somewhere 

11 e l se . And th i s i s not the only incident that has happe ned 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

l i ke t hi s. 
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Fi na l l y , I'm f r a nkl y no t quite su r e why t he 
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Subject to your questions. 

7 MJ [Col PARRELLA ] : Thank you. 

8 Mr . Nev i n? 

9 LDC [MR . NEVIN]: Thanks , Your Hono r. And I know we 

10 talked about i t i n the open session, the fact that the rule 

11 does n' t speak to unava i labil i ty exclusively as other -- some 

12 other crim i na l rules do; i t speaks to exceptio nal 

13 circ um s tances . An d I made the point tha t you don't get an 

14 awfu l lot more exceptiona l than that . 

15 On that score, I heard Mr. Ryan saying that 

16 refer ri ng to this as the Jason Bourne scenario , sort of 

17 iron i ca l ly . In othe r wo rd s, I take it the point is, what? 

18 

19 

20 

21 

22 
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3 But nonetheless , th i s i s -- and , you know, we found 

4 s moke detectors -- mi c r ophones di s gui sed as smoke detec t or s in 

5 

6 

7 

8 

9 

10 

11 

12 But we said this in the pl eadings, and I would be 

13 gl ad t o say thi s in open cou rt because I don't th i nk it' s 

14 c l assif i ed: Mr . Moha mm ad was told , "You wi l l neve r be free of 

15 us. You wi ll never get away from us." 

16 

17 

18 

19 

20 you? So I th i nk there's a lo t unde r the surface here that we 

21 just need to get to the bottom of. 

22 And as I l i stened to the refe r ence to General 

23 Ma r t i ns' statement that no agency i n the go ve rnment I 
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I took that to heart. I went back and looked at the 

9 said something s i mi l ar at an earlier time; and I'm going to 

10 try to get to the bottom of what is in my reco l lection about 

11 why that was permissib l e. But I think the same thing would 

12 apply here. And I don't mean that I think counse l is 

13 mi srepresenting on purpose. I don't mean that at al l . 

14 But what I mean i s , again , it's on l y as good as the 

15 information that counsel has been given. And I think the way 

16 you get to the bottom of 

17 

18 

19 

20 

21 

22 

23 the oath, that 

But this is what they say about 

in cross-exam i nation, that it's , you know, 

MW,.5 •5 f8fJ4t / tHMEtfff.!'.\iff8J4 fJ!IS fJMfJ88tlf Pf 
, , ,s, eer , , 

21926 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 that language about the most effective engine for getting at 

2 the truth. 

3 So it may not be perfect , but it's a too l that we 

4 have . And I think unde r the circumstances, under the 

5 exceptiona l c i rcumstances , c l early 40 years of pract i ce , if 

6 you told me I was going to be reciting the occurrence of 

7 things like what I j ust recited to you, I would have sa i d 

8 you're c r azy befo r e I got to th i s env ironment . 

9 These are we practical l y have an exceptiona l 

10 c i rcumstance every day, but this is what we have i n terms of 

11 how to get to the bottom of this and the mi l itary commission's 

12 obligat i on to make this a regularly constituted court that 

13 tries to protect its processes . And so----

14 MJ [Col PARRELLA ] : Thank you, Mr . Nevin . 

15 LDC [MR. NEVIN]: Thank you, Your Honor. 

16 LDC [MS . BORMANN]: We re l y on the comments of other 

17 counsel . I have nothing further. 

18 MJ [Col PARRELLA]: Thank you, Ms. Bormann. 

19 Mr. Harrington? 

20 LDC [MR. HARRINGTON]: Judge, I'm not go i ng to beat the 

21 

22 

23 

21927 
UNCLASSIFIED//FOR PUBLIC RELEASE 



1 

2 

3 

4 

UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

Mr. Ryan just sa i d that we have the nond i sc l osu r e 

5 ag r eement . We do have a nondisclosure ag r eement . I didn't 

6 

7 

8 and perhaps the nondisclosure ag r eement i s what di d i t . We 

9 don't know that. But that's the point about having this 

10 

11 

12 

13 he IS 

14 

15 

16 

Mr. Ryan gave us a scenar i o that he's been outed, 

his fami l y , whatever it is , 

17 We presented to you what we bel i eve happened, and we 

18 need to explore that under oath . 

19 

20 You j ust asked Mr. Ryan di d the CIA ever do a dec l aration? 

21 Anybody from the CIA do a declarat i on? Did they come fo r wa r d 

22 wi th anyth i ng to expla i n this? Th i s i s not some mythical 

23 l i tt l e pr oblem in the air . This is -- this is r eally se r ious 
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2 You asked before , you know, to what purpose do we go? 

3 How about outrageous governmental misconduct? put 

4 put it with the ot her th i ngs that Mr . Nevin ju s t 

5 said . When do you reach the po i nt that you have outrageous 

6 governmental misconduct? That's a legit i mate mot i on to be 

7 f i led in any court i n this country, including the mi l itary 

8 comm i ss i ons. 

9 Judge, i n the black sites it's acknowl edged that the 

10 government used psycho l og i ca l manipulation to try and get the 

11 information which they needed. The CIA readily admits that. 

12 They had the enhanced i nterrogation program to do that, to 

13 acquire informat io n . It was a consistent tact ic. 

14 

15 

16 

17 

18 
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20 

21 

22 
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8 But aga i n , Judge , I don't see any othe r way that we 

9 at least begin to get to the bottom of this without that 

10 deposit i on. Thank you. 

11 MJ [Col PARRELLA]: Thank you, Mr . Har r ington. 

12 Li eutenant Commander Furry? 

13 DC [LCDR FURRY] : Noth i ng furthe r, sir. 

14 MJ [Col PARRELLA ] : Thank you. 

15 Okay. We are go i ng to go ahead and take a recess. 

16 Before we do , a couple of th i ngs I would ask as we move 

17 fo r wa r d here . 

18 Numbe r one , just a rem i nde r to keep your argument , to 

19 the extent possible given necessary context, related to 

20 c l assif i ed argument, in other words, the documents that you 

21 prov i ded notice on classification. And second l y, I think i t 

22 would be helpful for the commission, as wel l as probably fo r 

23 those transcr i bing, if you identif i ed the c l assif i cation leve l 
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1 of the material before you argued i t. 

2 Wi th that, let's go ahead and take a 10-minute 

3 recess . This commission i s i n recess . 

4 [The R.M.C. 806 session recessed at 1025 , 16 November 2018.] 

5 [The R.M.C . 806 session was called to order at 1042, 

6 16 November 2018.] 

7 MJ [Col PARRELLA]: Th i s commission is called back to 

8 order. Al l pa r t i es present when the commission recessed are 

9 again present . 

10 We wi ll now take up Good morning, 

11 Mr. Montross. 

12 DC [MR. MONTROSS ] : Good morning, Your Honor. 

13 As Your Honor r ecal l s, 360 invo l ves the one discrete 

14 vi deoconference or video commun i cation that was not 

15 transmitted to my c l ient's fami l y. We are seeking the answer 

16 to the eterna l question of why not . 

17 In open session I attempted to del i neate the 

18 labyrinth of confus i on sur r ound i ng class i ficat i on of th i s 

19 vi deo, and its trek from presumptive TS to unc l assif i ed to sua 

20 sponte reassessment, to now i ts current des i gnation as secret. 

21 Here in the c l osed session, I want to detai l a little 

22 bi t more about the twists and tu r ns in this class i ficat i on 

23 procedure that itse l f i s classified. 
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1 Judge, afte r we filed which was the motion to 

2 reco ns ider a s king for an exp l ana t i on about why t he vi de o was 

3 deemed "not appropr i ate for transm issi on , " we filed another 

4 pleading in thi s ser ie s ca lled 360D , as i n Dav i d; and that was 

5 seeki ng a mot i on to show cause why the government should not 

6 be held in contempt or otherwise sanctioned for fail i ng to 

7 turn over the vi deos that Judge Pohl had ordered. 

8 That fi 1 i ng was deemed a spi 11 , and the reason it was 

9 deemed a spil l is because in that fil i ng I talked about the 7 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 prov i ded at that po i nt in Ma y of 2018. All forbidden. 

been 

22 The pro blem was that other peop l e, tr i al counsel, had 

23 mentioned i t multip l e times i n the ir pleadings that -- the 
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1 7 December 20 14 video, and, l o and behold, Judge Poh l said it, 

2 too , in one of hi s rul i ngs. So we had a problem. We had a 

3 spil l . 

4 On July 24th , 2018 , here i n court pr et r ial 

5 proceed i ngs, the CISO pr ovided new gu i dance r e l ated to AE 360 . 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 So this is the ki nd of level of insan i ty that we a r e 
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4 In the SOS(g ) notice that we 

5 prov i ded fo r this -- well , let me take one step back . 

6 In the open sess i on, Major Dykst r a did acknowledge, 

7 at least what I heard, that there were some issues here with 

8 this particula r commun i cation. 

9 

10 

11 

12 

13 

14 So we addressed that briefly in our pl eading, i n 

15 (WBA Sup), wh i ch is the subject of the SOS(g) not i ce, Judge. 

16 It was direct i ng Your Hono r to the class i fied portions of 

17 (WBA Sup) . 

18 And what I would te l l Your Honor , okay , 

19 
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1 And i f you wish, in the interests of e xpediency, I 

2 ha ve one brief point on 399 that's re l ated to this, and I can 

3 hand l e that r i ght now i f Your Honor wou ld be amenable to that . 

4 MJ [C ol PARRELLA ]: Let's go ahead . 

5 DC [MR . MONTROSS ]: Okay . On 399 I had represented i n 

6 open session and encouraged this comm i ss i on to please not 

7 cons i der the government's defense, right, that the program, 

8 the video commun i cation program , was both efficient and a fair 

9 substitution for in-person vi sitat i on . And I asked the court 

10 not to consider that defense because I di dn't ha ve the 

11 evidence a nd the ammun i tion to refute that. 
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1 therefore, are not sub j ect to being used as ev i dence by me in 

2 order to defeat the ir clai m that the program is a n efficient 

3 substitute for r eal in - person vi sitat i on . 

4 And 

5 moment, You r 

6 MJ [Col 

7 [Pause.] 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

i s yell i ng at me . If I cou ld have one 

Hono r? 

PARRELLA ]: You may. 
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1 Mr. Bin'Attash. I j ust raise my hands in frust ra tion at this 

2 point. 

3 Subj ec t to your questions , Judge. 

4 MJ [C ol PARRELLA ]: I gue ss my que st i on, Mr . Mon tross, 

5 let's go back t I understand your frustration wit h the 

6 c l assif i cation guidance that you've expressed to the 

7 comm i ss i on, part i cu l ar l y wit h that one part i cu l ar vi deo, and 

8 it seemed to have gone from pr esumptive TS to Unc l ass and back 

9 to Secret. 

10 But as you know, the comm i ss i on is not a 

11 classificatio n, you know, authority, so what exactly do you 

12 want the comm i ss i on to do ? You wa nt paperwork relating to 

13 that one vi deo t o explain why it was or was not relea sed. 

14 

15 

16 

17 

18 

19 

20 

21 I'm not -- obviously I'm not a classification 

22 autho r ity either . He has no derivative class ification 

23 autho r ity. He attempts to div ine -­
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1 to -- what is the c l assif i cation status. I have no contact 

2 wi th OCAs. 

3 What I want you to do , Judge , is I want you to order 

4 the gove r nment to prov i de either the OCA gu i de l ine s or JTF to 

5 prov i de the basis fo r the r efusal to t r ansm i t the 

6 7 December 2014 video and to expla i n to me why. 

7 MJ [Col PARRELLA ] : We l l, it seems the basis would be the 

8 fact that i t was class i fied . So real l y what you're l ooking 

9 fo r - - I mean , it sounds to me , I guess , my po i nt is it sounds 

10 less like a di scovery request and more l i ke a request fo r 

11 c l assif i cation guidance. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

DC [MR. MONTROSS ] : I desperate l y need c l assif i cation 

guidance, yes . 

MJ [Col 

DC [MR. 

MJ [Col 

LDC [MR . 

MJ [Col 

LDC [ MR. 

MJ [Col 

LDC [ MR. 

MJ [Col 

LDC [ MR . 

PARRELLA ] : 

MONTROSS ] : 

Okay . I understand . Thank you . 

Thank you. 

PARRELLA ] : Mr . Nevin. 

NEVIN]: No, Judge . 

PARRELLA ] : Mr . Ha r r i ngton? 

HARRINGTON ] : No, Judge. 

PARRELLA ] : Mr. Connell. 

CONNELL ] : No, thank you, You r Hono r . 

PARRELLA ] : Mr . Ruiz . 

RUIZ ] : I don't have anything, Judge. 
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1 MJ [Col PARRELLA ] : Tr i al counsel. 

2 ATC [Ma j DYKSTRA ] : Nothing classified , Your Honor. 

3 MJ [Col PARRELLA ] : Tr i al Counsel , I have some quest i ons 

4 fo r you . 

5 ATC [Maj DYKSTRA ] : And I'm more than wi l ling to answer 

6 your quest i ons, Your Honor. 

7 MJ [Col PARRELLA ] : Thank you. The f irst question is, i f 

8 you know, how did we go from presumpt i ve TS to Unclass and 

9 back to Sec r et again? 

10 ATC [Ma j DYKSTRA ] : When we handed it ove r to them, i t 

11 stil l needed to go through a class i ficat i on r eview. We are 

12 just ta l king about the 7 Decembe r 2014 review video. 

13 MJ [Col PARRELLA ] : That's co r rect . 

14 ATC [Ma j DYKSTRA ] : Al l the rest of the ones, we handed it 

15 over to them with the correct c l assif i cation and so forth. 

16 After that they put it to the c l assif i cation review. Due to 

17 some bureaucratic process i ng errors, i t didn't go al l the way 

18 th ro ugh the proce ss and got repo r ted back to them 

19 unclass i fied. 

20 When t ha t was discovered, it came back fo r rev i ew and 

21 it went through the entire process, went through all the OCA 

22 process and was dete r mi ned to be c l assif i ed at that point i n 

23 t i me . That was dete r mi ned or that was reported back to 
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1 Mr. Bin'Attash's team. 

2 MJ [C ol PARRELLA]: I've read the class guidance that was 

3 issued pertaining to 360 / 399 . 

4 ATC [Maj DYKSTRA]: Yes, Your Honor. 

5 MJ [Col PARRELLA]: I understand - - I th i nk I understand 

6 what's contained in there. What I don't understand i s that in 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 We have kept ourselves walled off f r om what was put 

23 forward into that process , 
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4 MJ [C o l PARRELLA ]: I unde rs tand. Thank you, 

5 Major Dy ks t ra . 

6 ATC [ Ma j DYKSTRA ] : Yes, Your Honor. 

7 DC [MR. MONTROSS ] : May I ? 

8 MJ [Col PARRELLA ] : You may . 

9 

10 

11 

12 

13 

14 

15 MJ [Col PARRELLA ] : I wi l l leav e that to your disc r etion, 

16 Mr . Mont ross. 

17 

18 
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18 So I hear bureaucra ti c s l ipu p t wi ce now , ju s t on thi s 

19 one i ssue. 

20 MJ [Col PARRELLA ] : Thank you. 

21 Mr. Ruiz. 

22 LDC [MR . RUIZ ]: Judge , I just want to add a few comments 

23 to the subject which I th i nk you raised , wh i ch was the 
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1 comm i ss i on's relationship in regards to classification 

2 matters , and I wi ll just add a few po i nts for your 

3 cons i derat i on . 

4 It is true that you' r e not a cla s s i ficat i on authority 

5 and you cannot direct anyone to change the classification of a 

6 pa r t i cu l ar document. I think that is more than well 

7 established. 

8 However , th r oughout the course of this l i tigat i on we 

9 have from time to t i me brought to the commission's attention 

10 that you are not power l ess. The comm i ss i on is not powerless 

11 in the face of what appear to be arbit r ary or capric i ous 

12 c l assif i cation determinat i ons. 

13 In fact , I be l ieve we br iefed this in 018PP way back 

14 when on th i s very issue. And the author i ty that the 

15 comm i ss i on has and the power that the commission has is to 

16 look at class i ficat i on of particula r documents , and the cou r t 

17 can make a decis i on or a finding that says the documents 

18 appea r to be c las s ified th ro ugh an arbitrary or capr ic iou s 

19 means or there appea r s to be an abuse of discretion. 

20 Th r oughout -- and obvious l y you can't change the 

21 c l assif i cation. But ce r tain l y f r om the standpoint of the 

22 comm i ss i on , you can look at the facts that a r e presented . You 

23 can l ook at va r yi ng changes i n the class i ficat i on of documents 
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1 in the absence of a real exp l anation to the commission as to 

2 how this comes about. 

3 And this is a r ecurring theme th r ough these 

4 comm is s i ons. I j ust ask that you -- that the reco r d doe s 

5 reflect that . It is not at my fingertips at this moment, but 

6 it does. 

7 The commission can take an active role and can take 

8 an active part in having the government put forth r eal 

9 explanations. It goes back to what Mr. Mont r oss says, a 

10 c l assif i cation guidance. Some kind of protoco l by which these 

11 decisions a r e be i ng made and be i ng determined. 

12 And why is that i mpo r tant? Because we are here 

13 l i tigat i ng tho s e very is sues before the commission. The r e is 

14 a r eal i mpact in time and ene r gy that is invested into these 

15 types of issues because there are these classification 

16 restrictions that are being made , taken away , made again ; and 

17 this is but one very good il l ust r ative example of that 

18 in s tance. 

19 Li ke I said, I think it's 018PP whe r e we fleshed this 

20 ou t a l it t l e bit more. I'm reaching back in t o t he great 

21 recesses of ou r memo r y the r e, but I wi ll confirm that that's, 

22 in fact , one of the places that we -- that we raised it . 

23 So that's all I wanted to add on that po i nt . 
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1 MJ [Col PARRELLA]: Thank you, Mr. Ru i z. Okay. 

2 We're going to move on to 

3 TC [MR . GROHARING]: Judge, excuse me , Your Honor . Just 

4 before we start, the prosecution has pro vided some exhibits on 

5 this motion to the court reporter . It's the defense's mot i on . 

6 They may want to argue first, but pr ocedu r a l ly we should 

7 probably admit those exhibits, make sure they're adm i tted, and 

8 they' r e free to comment on them as well. 

9 LDC [MR. CONNELL]: You r Hono r, th i s i s Ms. Pradhan's 

10 motion but I'm happy to argue this procedural point i f the 

11 mi litary comm i ss i on will allow. 

12 MJ [Col PARRELLA ] : Sure. 

13 LDC [MR . CONNELL ]: You r Hono r, the day of the closed 

14 hear i ng is too late to admit -- to give not i ce of new 

15 information -- new classified information for use in that 

16 c l osed hearing. The government equivalent to a 5-1 (g) not i ce 

17 under Rule 505 is an (h)(2)(A) not i ce . The government did not 

18 give notice of this addit io nal mate r ial. It has not been 

19 through a 505 ( h) use, relevancy, and adm i ss i bi li ty 

20 determinat i on nor di d the defense have the opportunity to 

21 exam i ne it in the context of th i s mot i on pr i or to the hear i ng. 

22 So there would need to be a 505 -- the r e would need 

23 to be a 505(h ) (2) (A) notice, a 505(h) hea r ing, notice to the 
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1 publ i c, and then we could take that up. 

2 MJ [C ol PARRELLA ]: Tr i al Counsel, respo nse . 

3 TC [MR . GROHARING]: Your Honor , the only information that 

4 wou ld be discussed in thi s hearing has a lready been not iced by 

5 

6 

7 

8 The fact that the government provided mater i als to 

9 the defense in di scovery has already been part of the 

10 government's response i n the The on l y 

11 port i ons t ha t wo ul d be discussed are the specific texts withi n 

12 those documents that are contained in the paragraph d. 

13 syno pses that are the subjec t of 

14 f i ling . 

I be l ieve, the de fen se 

15 So the point i s, as we've sa i d i n our plead i ngs, we 

16 prov i ded the i nformation to the defense . The only point of 

17 offering the ex hi bits i s actual l y showing Bates-n umbered 

18 ve r sions of the documents we ' ve actua l ly prov ided to the 

19 defense. 

20 MJ [Col PARRELLA ]: And t his is what's been mar ked as 

21 

22 TC [MR . GROHARING]: Q , Your Honor . 

23 MJ [Col PARRELLA]: - - - - Q? 
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1 So is this informat i on -- informat i on that was -- I 

2 take it it was not previously a part of any other pr i or 

3 notice . What you're look i ng to argue is the information 

4 that' s highlighted i n the ye l low po r t i ons? 

5 TC [MR . GROHARING]: That's correct, Your Honor. 

6 MJ [Col PARRELLA]: And could you state one more time, 

7 Mr. Grohar i ng? It didn't sound like you were l ooking to argue 

8 the substance , but what was the purpose of the ----

9 TC [MR. GROHARING]: We've -- the documents that a r e the 

10 exhibits are Bates - numbered materials that were prov i ded to 

11 the defense in di scovery , and they support the posit i on the 

12 government has taken in the mot i on that, contra r y to the 

13 defen s e assertions, that the informat i on conta i ned and 

14 spec i fic information that the defense highl i ghts that 

15 that informat i on is included in other mater i als that the 

16 defense has been provided , materia l s that we r e app r oved , the 

17 summa r ies that we r e app r oved by the mi litary judge before they 

18 we r e provided to the defen s e . 

19 LDC [MR. CONNELL ] : Sir? 

20 MJ [Col PARRELLA ] : If you could, Mr . Groharing, address 

21 Mr. Connel l 's, I guess for lack of a better word, ob j ection to 

22 the pr ocedu r a l aspect of this; i n othe r words , that this was 

23 not pr eviously run through the 505 process and , therefore, the 
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1 comm i ss i on shouldn't take it up at th i s 806 session. 

2 TC [MR. GROHARING] : Your Honor , the only information that 

3 would be di scussed -- and that's what we' r e looking to pr otect 

4 th r ough the 505 pr ocess -- it's the ve r y s ame i nfo r mation that 

5 the defense noticed and was discussed and was approved by the 

6 mi litary judge to di scuss in th i s hearing. 

7 It's the exact same subject matter, so there would be 

8 no need to notice the exact same subject matter that 

9 comes from -- just simply comes from a di ffe r ent document. 

10 MJ [Col PARRELLA ] : So assum i ng we could sk i p the 

11 505(g) -- the 505(h ) hear i ng for the use , relevance , and 

12 admissibil i ty, what's your position as to whether the r e has to 

13 be a separate clo s ure or de r with re s pect to th is? 

14 TC [MR . GROHARING]: The gove r nment's posit i on is that 

15 there would not need to be a -- it's the very same 

16 information . We already have an order that covers the 

17 information . Our position would be that if it went beyond 

18 that informat i on , ye s, the comm issi on would have to iss ue a 

19 separate protect i ve order, if it was i nfo r mation unrelated to 

20 the i nfo r ma t ion i n ques t ion. 

21 But certainly the same, the very same informat i on and 

22 information su r rounding that would be app r op r iate l y cove r ed by 

23 the commission's pr i or order . 
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1 MJ [Col PARRELLA]: Okay. Mr. Connel l . 

2 LDC [MR . CONNELL]: First , Your Honor , we di sagree that 

3 it's the same informat i on . Looking at -- you know, hav i ng had 

4 it handed to us this mo r ni ng and exam i ned it , i t doesn't look 

5 l i ke the same informat i on to us . But we can argue that when 

6 we get to this. 

7 But with respect to the government's pos i tion on 505 

8 notices on l y cove r i nfo r mation and then all informat i on would 

9 be swept in, we can br i ng in a who l e bunch of new exhib i ts . I 

10 love that pos i tion. That posit i on is incredib l e. I wish that 

11 I had had i t on the r ecord, and I am going to f r ame this 

12 transcr i pt. 

13 Because we spent most of Wednesday listening to 

14 government objections about how even when we gave notice of 

15 information and then had a subset under that wi th the exact 

16 documents which we wanted to re l y on for the information , and 

17 then ident i fied page numbe r s within those documents , that t ha t 

18 was sti l l not sufficiently spec i fic notice. 

19 So I love the idea that 505 not i ces cover only 

20 information and not documents, and that the government, who 

21 has a s i mi l ar, arguably even stronger r equirement under 

22 505(h) (2) (A) to i dentify the specific class i fied i nfo r mation 

23 at issue can that information is good enough. 
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1 And i f the mi l itary commission rules i n the 

2 government's favor on this , then I just want to draw the 

3 pa r ty's attention that I wou l d expect the same standa r d to be 

4 appl i ed to the defen se . 

5 MJ [Col PARRELLA ] : Okay . So at this po i nt let's go ahead 

6 and pr oceed wi th you r a r gument, Mr. Connell, At this 

7 point I'm going to take it under advisement as to whethe r I 

8 wi ll al l ow the government to argue th i s i nfo r mation i n this 

9 hear i ng . 

10 LDC [MR. CONNELL ] : Thank you, sir. Given the importance 

11 to going fo r wa r d in t he 505 pr ocess of how this wo r ks, I do at 

12 some po i nt r equest a ruling. I understand i t's under 

13 advisement . 

14 MJ [Col PARRELLA ] : No , I understand . 

15 Ms. Pr adhan. 

16 ADC [MS . PRADHAN ] : Yes , sir . If you don't mind , 

17 Your Honor , I wi l l j ust take a moment . I'm go i ng to make use 

18 of the document came r a f or do c ument s that are i n the r ecord 

19 and have been noticed to the mi l ita r y commission, so I j ust 

20 want t o get every t hi ng straight. 

21 MJ [Col PARRELLA ] : Okay. 

22 ADC [MS . PRADHAN ]: The r e have been incidences whe r e I 

23 have knocked l arge amounts of paper off the podium, so --
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1 And j ust fo r the mi l itary commission's essay, 

2 You r Honor indicated that you wanted the informat i on regarding 

3 the class ification l evel of the documents that we are going to 

4 use. Al l of the documents that I wou l d l ike t o use and to 

5 di sp l ay on the document camera that I wi l l be referr i ng to are 

6 c l assif i ed at the SECRET // ORCON // NOFORN l evel, but I do expect 

7 to make reference at certain po i nts during my argument to the 

8 

9 

10 MJ [Col PARRELLA ]: Okay. 

11 ADC [MS . PRADHAN ]: Your Honor, as a pre l im i nary matter , 

12 as Your Honor has undoubtedly 

13 noticed , are all interrelated in ce r tain ways . 

14 

15 

16 

17 They ' re re l ated because the government ha s 

18 con t inua lly argued that invest igat ion i s un necessa r y e ither 

19 because they, the government, wi ll fac i l i tate access to 

20 

21 

22 

23 the substance o 

go i ng argue 

for Mr. Connel l . But I do 

¥JMfJ88tlfPP 
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1 want to just f ra me some of the 

2 

3 

4 

5 

6 

7 

8 

9 

10 So the l itera l carrying out of a phone interview i s, 

11 i n t he government's eyes suffic i ent to reach the standard of 

12 investigat i on required in a cap i ta l case, but I'l l talk more 

13 in a little bi t about the me cha ni cs of the i nte r vi ews when I 

14 get to my third point o 

15 The i mpo r tant po i nt is that the government does 

16 not has not real l y wan ted to de lve into the substance of 

17 the conversat i ons we ha ve had wit h the UFI wi tnesses and that 

18 i s because the s ubs tance l argely s uppor t s our a r guments in AE 

19 ROI di scovery cannot be 

20 relied up on. 

21 I'm going to walk th ro ugh s l owl y because these 

22 are obv i ously big and i mpo r tant issues. 

23 MJ [Col PARRELLA ] : Not too slowly . 
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1 ADC [MS. PRADHAN ] : Not too slowly. I don't think I am 

2 capable of go i ng too slowly, Your Honor. No one ha s ever 

3 accused me of that . 

4 But these a r e big a nd i mportant i ssues that I don't 

5 have to r epeat that strike the heart of the case . 

6 The gove r nment will r espond with broad remarks about 

7 the breath of their discovery product i ons. They wi l l respond 

8 by trying to convince the mi l ita ry commission that these 

9 di screpanc i es are not ser i ous, they are mino r, they a r e 

10 l i mited in scope. We have heard this before. And the 

11 mi litary comm i ss i on cannot allow those responses any more. 

12 There are a coup le of overarching questions that 

13 th r ead through that the mil itary commission , I ask 

14 respectful l y , should keep in mind rega r di ng RD! discovery as a 

15 whole . 

16 

17 

18 

19 

20 

21 

22 

23 
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Your Honor , we asked the government to answer this 

3 question directly: Under whose authority di d they adopt this 

4 l i mited defin i tion? Becau s e it co l ors the discove r y that we 

5 have -- that we have rece i ved, and it co l ors the fact that 

6 there has been such significant de l ay in that discove r y. 

7 

8 

9 

10 The second overarch i ng quest i on is what i s the 

11 government's exp l anation -- rea l ly , this is a related 

12 question: What i s the government's explanation for 

13 wi thholding that ev i dence until 2018? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 They knew that Spec i al Agent Fitzs i mmons was in 
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compel the 

Your Honor 

21 We won't go over that 

22 again, but I have -- the roadmap wi th you r permission, 

23 Your Honor , essent i al l y boi l s 

¥JMfJ88tlfPP 

21956 
UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

lffl!fJ,•,•f i!f"t >' lf11" lf ff/2'.VJ&.Pe.- fl.'9 fJMfitli!ft fl f 
// f8/9i!f // 

1 down to three ma i n a r guments. The first is the government 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 If I may have access to the document came r a. 

22 MJ [Col PARRELLA ]: You may . 

23 ADC [MS . PRADHAN ] : Thank you, Your Honor. The document 
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1 that I'm putt i ng up here i s found i n the record at 

2 And I would like to 

3 call You r Hono r 's attention to the first fu l l paragraph on 

4 that page. And I apologize for the qual i ty of that copy , but 

5 let me see if I can -- the r e we go . 

6 

7 

8 

9 

10 

11 

12 And as a prel i minary matte r , You r Hono r , I note that 

13 you have not ruled on the government's de s ire to us e 

14 

15 

16 

17 

18 

19 And the po i nt about th i s, You r Hono r , is that med i ca l 

20 experimenta t ion on human beings - - we l 1 , on pr i soners, i s a 

21 crime. The r e are no t wo ways about it. The r e is 1 aw and case 

22 law about this, both domestic and i nte r nationa l . 

23 Two days ago the ACLU released FOIA report 
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1 acknowledg i ng that the CIA had considered use of an 

2 experimental truth serum on detainees . Now that plan was not 

3 

4 

5 

6 

7 

8 

9 information is there avai l ab l e about this? There must have 

10 been other informat i on that speaks directly to th i s that the 

11 government reviewed in the process of creat i ng th i s summary. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

And I'd like to cal l Your Honor's attent i on to 
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4 Now, the speci fi c ity , Your Honor, of the purpose of 

5 that OIG interview to ascertain whether the Federal 

6 Anti-Torture Statute had actual l y been vi olated as early as 

7 2005, that is significant. Who in i tiated that investigation? 

8 Was i t t r iggered by a particular incident? Who e l se was 

9 interviewed in that particular OIG review? And what was the 

10 outcome? Was there a report issued on that specific potentia l 

11 vi olation? Tho se are all re l evant quest i ons to that 

12 paragraph, and that is why we wou ld be seeki ng the information 

13 underlying that paragraph . 

14 These are -- aga i n, Your Honor, these are just a 

15 of examples. 

16 

17 

18 

19 

20 

21 

22 

23 
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9 TC [MR. GROHARING]: Excuse me , You r Hono r, if I cou l d 

10 just interrupt. We are trying to find the documents. We 

11 don't have these in our materia l s that we di scussed at the 

12 prior sess i on, the prior 505 (h) session. 

13 So we would just ask c l ar i ficat i on from counse l : 

14 Which notice did th i s document come from? 

15 MJ [Col PARRELLA ] : Okay. Go ahead and fin i sh your 

16 argument , fin i sh your thought , and then i f you could te l 1 the 

17 comm i ss i on whe r e th i s i nfo r mation -- which not i ce it perta i ns 

18 from . 

19 ADC [MS. PRADHAN ] : Sure. These we r e already i n the 

20 record, Your Honor, but abso l utely. 

21 

22 

23 
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1 

2 

3 

4 

5 

6 

7 May I ha ve a moment to confer, Your Honor ? 

8 MJ [Col PARRELLA ] : You may . 

9 ADC [MS . PRADHAN ] : Thank you. 

10 [Pause.] 

11 ADC [MS . PRADHAN ]: I apo l og i ze , Your Honor , for the 

12 confusion. 

13 MJ [Col PARRELLA ]: No problem . 

14 ADC [MS . PRADHAN ] : And I apologize to the mil i tary 

15 

16 

17 

examp l es that I c i ted, 

18 MJ [Col PARRELLA ]: Okay . 

19 ADC [MS. PRADHAN ] : Thank you, Your Honor. 

20 

21 

22 

23 
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And i n that the drafters of this report state , "We 

17 Now , the government can, of course , gi ve us a more 

18 accurate pi ctu r e of what they used in constructing these 

19 prof i les, but it seems clear that certainly these documents 

20 are not al l summarized in the di scovery produced to us by the 

21 government. 

22 Now, moving on to my second point, You r Hono r. 

23 Before we conducted UFI interviews , we we r e ab l e to i dentify 
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3 Now , th i s states , Your Honor , in relevant po r t i on --

4 I apologize fo r the quality of the co py , but that' s actual l y 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 The reasons they decided to torture the m are 

23 obvious l y releva nt. And l et me preempt the go vernment here: 
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1 Mr. Connell is, of course, go i ng 

2 to address the protoco l in these interviews and othe r 

3 potential witnesses we want to speak to i n some more detai l in 

4 But because I am the one who co nducted UFI 

5 interviews , I wi l l just say a few wo rd s, and this is r eflected 

6 

7 

8 

9 

10 

11 

12 

13 Now , pursuant to the te rms of Protect ive Order #4 and 

14 cons i dering the pr osecution's th r eats in January of this year , 

15 I read each witness a scr i pt at the beginning of each call, 

16 introducing myse l f and my team members present and emphasizing 

17 that we needed to discuss several rest r ictions . And the fact 

18 that I did so i s memorialized in the dec l arations , Your Honor , 

19 

20 

21 I to l d them we wou ld not be talking about spec i fic 

22 dates, that we would ask them -- to the extent we asked them 

23 when something happened, i t would only be for the month and 
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10 as does everyone who has conducted investigations, how 

11 chil l ing it is -- and they di scussed this in their 

12 declarations to i ssue such artific i al barriers at the 

13 beginning of an inte r view when you are trying to bui l d rapport 

14 to di scuss difficult topics, and most often we have at l east 

15 had the benef i t of doing i t i n person. 

16 and I don't know what the 

17 wi tnesses have been to l d about us i n advance. 

18 The government has sort of proffered certain details 

19 that they told the witnesses that they had the ab i lity to meet 

20 wi th us in person. We just don't know. We don't know what 

21 they were told ahead of t i me. We know that most likely CIA 

22 and FBI agents spoke to them ahead of time, simila r ly to what 

23 they did wi th Mr . Ki ri akou that actua l 1 y 1 ed to Mr. Kir i akou 
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1 refusing to speak to the defense, but we don't know what they 

2 were to l d ahead of time. So that's the first i ssue. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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1 They have a combined 40 years of i nvest i gative 

2 experience . 

3 Now , I wil l be honest , You r Hono r, after the f irst 
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Now , You r Hono r, the mi litary comm i ss i on , I'm sure, 

4 under s tands what a huge area of inquiry this i s fo r us whe n 

5 comb i ned wi th the defendant's to r tu r e you have trans l ato r s who 

6 may or may not have trans l ated statements co r rect l y. 

7 Incor r ect t r anslations could have l ed to more torture. We 

8 know that statements made or trans l ated for the inter r ogato r s 

9 would lead to their -- to specific types of treatment by the 
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the gove r nment e i the r i ntent i onally left th i s 
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5 And briefly, yesterday Mr . Groharing seemed to 

6 downplay the i mpo rtance of defense interviews wit h witnesses . 

7 I th i nk that's probably an understatement. 
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7 I've sa i d this on the reco r d before, and Mr. Connell has said 

8 it, were the some of the most useful discove r y that we'd 

9 rece i ved. 

10 Pe r haps the only th i ng worse than the government 

11 wi thholding materia l di scovery or giv i ng it out in drips and 

12 drabs over six years of pretria l hear i ngs is the gove r nment 

13 hand i ng us discovery wi th s uch massive f l aws. 

14 Someone has to check their wo r k here . They didn't go 

15 th r ough the 505 so i t can't 

16 real l y be the mi l ita r y commission. And that leaves us. 

17 

18 

19 

20 

21 

22 

23 MJ [Col PARRELLA ] : I have none . Thank you . 
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1 ADC [MS. PRADHAN ] : Thank you. 

2 MJ [Col PARRELLA ] : Ms . Radostitz. 

3 ADC [MS . RADOSTITZ]: Your Honor, I would just like to 

4 ampl i fy a l ittle bit on Ms. Pr adhan's po i nt number two , that 
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22 as an 

And then another problem i s a real pract i ca l prob l em 

investigat i on in a cap i ta l case , is that we look for 

23 peop l e who might know someth i ng that wou l d be relevant to our 
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1 preparation of our defense, and we go out and we find peop l e 

2 who ha ve spoken pub l ic l y and we 

3 example . 

I'm going to gi ve an 
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23 have a 

And 

who l e 

we don't have a whole lot of t i me and we don't 

l ot of resources and we shouldn't be spend i ng it 
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1 traveling to go i nte r vi ew a witness that we get there and we 

2 f i nd out we can't actually talk to . 

3 

4 

5 

6 

7 MJ [Col PARRELLA ] : Thank you. Ms. Bo r mann. 

8 LDC [MS . BORMANN ] : We adopt the arguments of 

9 Ms. Radost i tz and Ms. Pr adhan. 

10 MJ [Col PARRELLA ] : Mr. Harr i ngton? 

11 LDC [MR . HARRINGTON]: Nothing further, Judge. 

12 MJ [Col PARRELLA ] : Mr. Ruiz? 

13 LDC [MR . RUIZ ] : No addit i onal a r gument . 

14 MJ [Col PARRELLA ] : Okay . Before you go , Mr. Gr ohar i ng , 

15 how l ong would you ant i cipate? 

16 TC [MR. GROHARING] : Not very , sub j ect to your quest i ons , 

17 Your Honor . 

18 MJ [Col PARRELLA ] : Okay. I'm j ust thinking , befo r e you 

19 go, I know you want a rul i ng or probably to know the breadth 

20 and scope of your argument. So as I think this th r ough, and 

21 maybe it's just because I'm an opt i mist think that maybe you 

22 are both r i ght. 

23 I don't th i nk the government would need to not i ce 
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