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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

UNITED STATES OF AMERICA AE 9428888
Y. ~“=RULING
KHALID SHAIKH MOHAMMAD, =My, al Baluchi’s Motion to Suppress
WALID MUHAMMAD SALIH Alleged Statements as Involuntary and
MUBARAK BIN ‘ATTASH, Obtained by Torture
ALI ABDUL AZIT ALIL
MUSTAFA AHMED ADAM
AL HAWSAWI 11 April 2025
1-f5-Introduction

1. ¥ This Ruling is limited to Mr. Ali’s (a.k.a. al Baluchi)! motion to suppress certain oral
statements allegedly made by Mr. Ali between 17 January 2007 and 30 January 2007, which
were documented on 30 January 2007 by the Federal Bureau of Investigation (FBI) in a
Letterhead Memorandum (LHM).” Mr, Ali’s alleged statements were made, and the LHM was
drafted, at Naval Station Guantanamo Bay (NSGB), Cuba.? Facially, the motion and request for
relief seem to address a fairly straightforward legal issue. However, the procedural history of the

litigation of this motion is extremely complex and inextricably entwined with issues raised in

! @ Coungel for Mr. Ali Abdul Aziz Ali refer to him in their pleadings as Mr. Ammar al Baluchi.

IfHSee LHM af AE 628C (GOV), Government Response to Mr. Al’s Motion to Suppress Alleged Statements as
Involuntary and Obtained by Torture. filed 29 May 2019, Attach. F, pp. 89-356. This Ruling specifically covers Mr.
Ali’s statements to Special Agems Fitzgerald, Perkins, and McClainon 17, 18, 19, and 30 January 2007. Those
staterments were recofded by the Government on 30 January 2007 in a single document referred to as a “Letterhead
Memorandum.” For ease of reading, this Ruling variously refers to Mr. Ali’s four verbal statements and the single
LHM document as “the LHM” or Mr. Ali’s “LHM statements.” Unless otherwise obviously referring only to the
written LHM, this Ruling’s use of either “LHM statement” or “statements” applies collectively to the four oral
statcments and the one writtcn LHM statement,

pimSoe AE 628 (AAA), Mr. al Baluchi’s Motion to Suppress Alleged Statcments as Involuntary and Obtained by
Torture, filed 15 May 2019 (cited information is unclassified and is contained in a docoment classified Top Secret).
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presence effected Mr. Ali as he was the most expansive in his answers that he had been so far.*®
It is not clear who this additional person was, as the only person listed in the Prosecution’s RDI
Index*! for this interrogation is Interrogator X3L.

(5) SR On multiple subsequent interrogations, Mr. Ali continued to make
progress and the RDI team continued to lessen the intensity of the interrogations relative to his
cooperation.” They continued to note that he did not display any more deception technigues,
that he continued to answer in an expansive manner when additional personnel were present, and
that he continued to develop learned helplessness.*** They also continued to monitor him to
ensure he maintained a “compliant posture.”**

d semed)ebriefing Phase.

(1) emmimOn 28 May 2003, after four days in a row of similar “progress,” the

imterrogation personnel reported that Mr. Ali would be transitioning into “full debriefing mode”

unless his “compliance posture” regresses.”?* This meant that Mr. Ali was considered to be

2alired]. st Attach. F, p. 126, citing to MEA-10018-00007236.

22! g he Prosecution has prepared a document that the Parties, and the Commission, referred to as en “RDI
Index,” which includes a chronological listing of certain records from the RDI Program. The RDI Index lists records
documenting statements made by Mr. Ali during interrogation or debriefing (using Bates Prefix “MEA-STA™),
medical records related to Mr. Ali’s detention in ClA custody (using Bates Prefix “MEA-10018") and cenditions of
confinement (also using Bates prefix “MEA-100018"). AE 942YYY (GOV Sup), Government Supplement to AE
942YYY (GOV), Government Response w0 AE 628 (AAA Sup) and AE 942TTT (AAA), Mr. Ali’s Supplements tc
AE 628 (AAA), Motion to Suppress Alleged Statements as Involuntary and Obained by Torture, and Government
Notice in Response to Questions from the Military Judge, filed 21 February 2025, at 30, The most current version of
the RDI Index is located at Attachment E of AE 942YYY (GOV Sup), Government Supplement to AE 942YYY
(GOV), Government Response to AE 628 (AAA Sup) and AE 942TTT (AAA), Mr. Ali’s Supplements to AE 628
(AAA), Motion to Suppress Alleged Statements as Involuntary and Obtained by Torture, and Govemnment Notice in
Response to Questions from the Military Judge, filed 21 February 2025.

7 it E 628FFFFFFFF (AAA), Defense Notice of Exhibits, filed 21 February 2024, Attach. F pp. 127-129, citing
10 MEA-10018-00007237-7239.

mitaitend | 3t Atrach. F. pp. 127-129. citing to MEA-10018-00007237-7239.
Diogaiec] at Attach. F, pp. 128-129, citing to MEA-10018-00007237 and 7238.
miaiimi ], at Atiach, T, p. 130, citing to MEA-10018-00007237.
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problems, but if he stopped cooperating, his situation would get worse.”?** During the interview,
Mi. Ali was “cooperative” and “answered questions spontaneously” and with “full
elaboration.”?* During multiple other July 2003 debriefings, Mr. Ali “not only answered all
questions asked of him, but volunteered additional information to provide background and
context to what he was saying.”*#

(Oy¢&e\ir. Ali was held at Location 2 for approximately five months, from
May 2003 to September 2003, Mr. Ali was questioned approximately 135 times at Location 2.2
Semmad[1. Ali's Time in the RDI Program at Location 7.

a,figie [ September 2003, Mr. Ali was rendered to DETENTION SITE BLACK

"magamA [ 628FFTFFLTT (AAA), Defense Notice of Exhibits, filed 21 February 2024, Attach. F at p. 138, citing to
MEA-STA-00007243,

Ml A E 628FFFFFEEF (AAA), Defense Notice of Exhibits, filed 21 February 2024, Attach. F at p. 139, citing to
MEA-STA-00007243.

i E 628FFFFFFFF (AAA), Defense Notice of Exhibrts, filed 21 February 2024, Attach. F at pp. 141-142,
citing to MEA-STA-00001354 and MEA-STA-00001350, respectively.

e ee AE 942YYY (GOV Sup), Government Supplement (o AE 942YYY (GOV), Government Response 1o
AFE 628 (AAA Sup)and AE 942TTT (AAA), Mr. Ali's Supplements to AE 628 (AAA), Motion to Suppress Alleged
Statements as [nvoluntary and Obtained by Torture, And Govermnment Notice in Response to Questions from the
Military Judge, filed 21 February 2025, Attach. E., RDI Index. The Prosccution’s position is that the RDI [ndex
contains a total 1,034 entries for Mr. Ali’s entire time in the RDI program. Of the 1,034 RD] Index entries, 474
reflect instances when Mr. Ali was questioned by U.S. officials under circumstances that resulted in an intelligence
report being produced by the CIA. Of the 1,034 RDI Index entries, 560 reflect “non-recognition” instances when
Mr. Ali was questioned by U.S. officials to determine only whether Mr. Ali was unable to recognize or identify
persons, places, or materials of interest of the United States. The Prosecution has asserted that this tally of “non-
recognition” instances overstales the number of discrete interactions that U.S. officials had with Mr, Ali for those
purposcs because the Prosceution has created a separate RDI Index entry for cach photograph Mr. Al was shown,
ceven if thosc photographs were shown to Mr. Ali together during the same questioning session. The Prosccution has
disclosed that the RDI Index does not include entries for 43 instances of Mr. Ali being questioned, those instances
having been summarized and cleared for release to the defense under the M.C.R.E. 505 process after 16 May 2018,
which is the last date that the RDI Index was updated. See AE 942YYY (GOV Sup), Government Supplement to AE
942YYY (GOV), Government Response to AE 628 (AAA Sup)and AE 942TTT (AAA), Mr. Ali’s Supplements tc
AFE 628 {AAA), Motion to Suppress Alleged Statements as Involuntary and Obtained by Torture, 4rd Government
Notice in Response o Questions from the Military Judge, filed 21 February 2025, at 30-31. Mr. Ali dispuies the
accuracy of the RDI Index but accepis that it may be a baseline for the minimum number of times he was
questioned. See Tr. dated 22 January 2025, at pp. 51892-51 893,
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fostered between Mr. Ali and these personnel in the RDI environment due to the elections the
Prosecution, and perhaps the government more broadly, made with regard to identifying
witnesses and what witnesses they would present to satisfy its burden on this motion. As an
example of the lack of trust, at one point, following a long period of standing sleep deprivation
and an interrogation that involved the use of EITs, Mr. Ali reported to RDI program personnel
that he had experienced symptoms of a possible psychotic episode, specifically, that he
experienced an auditory hallucination of the interview, torture, and subsequent murder of other
detainees. **° After evaluation, RDI program psychologists concluded that Mr. Ali was probably
fabricating his reported symptoms.>"

{.sp@igagThe RDI program psychological assessments reflect that Mr. Ali experienced
fear and anxiety throughout his time in the RDI program.*”' He also consistently reported
experiencing trouble sleeping, relaxing, and focusing.’”™ When he was first captured, Mr. Ali
weighed 141 Ibs,™ and at one point during the RDI program, his weight had dropped to 117
[bs. ™

g e Dyring this time, CIA officials agsessed Mr. Ali as having subclinical levels of

anxiety and depression. In mid-2006, a psychological evaluation noted that historically, Mr. Ali

St=AE 628FFFFFFFF (AAA), Dofonse Notice of Exhibits, filed 21 February 2024, Attach. F at pp. 117-121,
citing to MEA-STA-00001663-1665,

Tuglm] ] at Attach. F, pp. 121-125, citing to MEA-10018-00005984-5986.
37\ iid], at Attach. F, pp. 147-148, citing to MEA-10018-00005557-5558.

T2t ] 5t Attach. E, pp. 162, 216, 219-220, citing to MEA-STA-00006008, MEA-10018-00003161, and MEA-
10018-00009543.

TigmamAE 628RRRRR (AAA) Correcied Copy, Defense Notice of Exhibits, filed 29 January 2020, Atiach. C atp.
37 n.22, citing w0 MEA-2C-00000444 (recording Mr. Ali's weight as 53 kilograms, which s 117 pounds).

ingigima E 9420000 (AAA), In-Court Submission, submitred 23 January 2025, at p. 1, citing to MEA-10018-
00003045,
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McClain were on a temporary duty assignment as members of an interagency organization called
the High Value Detainee Prosecution Task Force (HIVD PTF) which was an entity that included
participants from the CIA, FBI, and Department of Defense, among other agencies.**
Prosecutors from the Office of Military Commissions were present at NSGB and available to the
HVD PTF agents for consultation during breaks in the questioning of Mr. Ali.*?°

(2)FEA couple of months*'® prior to questioning Mr. Ali, the HVD PTF agents
were given access to “buckets” of CIA reporting that had been disseminated out about each RD]
program detainee, or from each RDI program detainee, including a “bucket” of CIA reporting
concerning Mr. Ali.*1” SA Perkins reviewed the CIA reporting contained in Mr. Ali’s “bucket”
prior to questioning him.*'® SA Fitzgerald did not review the CIA reporting prior to questioning
Mr. Ali, but he may have seen the reporting previously.*'® SA Fitzgerald had also previously sent
questions to the CIA to be asked of detainees, including Mr. Ali, in the RDI program. *?°
Additionally, SA Fitzgerald had the CIA review documents prior to showing them to Mr. Ali
during the questioning. **!

(3 )miiimOn 17 January 2007, Mr. Ali was told that he had a meeting to attend, and that

the meeting would be held in the same location where he previously met with the [CRC, but he

414ehmTr, dated 18 September 2019, at pp. 25890-25906.
15wy dated 16 Septermnber 2019, at pp, 25472-25473,
HéngginTr. dated 20 September 2019, at pp. 26646-26648.

47 gimT'r, dated 16 September 2019, at pp. 25447-25449; Tr. dated 20 September 2019, at pp. 26641-26545; Tr.
dated 16 April 2024, at pp. 44154-44155.

18 el r, dated 20 September 2019, at pp. 26649-26650,
“siigiil'1, Dated 16 September 2019, at p. 235462-23463.
20 e T, dated 19 September 2019, at pp. 26190-26212.
oo Tr, dated 16 September 2019, at p. 25450,
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b =Whether an extra-judicial statement was voluntarily given “turns on whether the

defendant’s will was overborne when he gave his statement, and the test for this is whether the

statement was a product of an essentially free and unconstrained choice by its maker.”#7¢

3 mpiieil e Jaw on admissibility of an accused’s statements—M.C.R.E. factors to be
considered when determining voluntariness.

afeF“The ultimate issuc of voluntariness is a legal question that requires a careful

evaluation of all the circumstances of the interrogation.”*””

b.E=\When cvaluating whether a statement was voluntarily given,
M.C.R.E. 304(a)(4) requires military judges to consider the fotality of the
circumstances and further preseribes, in its subparagraphs, a hon-
exhaustive list of factors to be considered including, as appropriate, the
following:

(A) the details of the taking of the statement, accounting for the
circumstances of the conduct of military and intelligence operations
during hostilities.

(B) the characteristics of the accused, such as military training, age,
and education level; and

(C) the lapse of time, change of place, or change in identity of the
questioners between the statement sought to be admitted and any
prior questioning of the accused.*’
c. 4=\ hen considering the factors prescribed in M.C.R.E. 304(a)(4) subparagraphs (A),

(B), and (C}, military judges are not required to evaluate the factors in each of those

“TowpgmPublished En Bane Opinion of the Court, United States v. Al-Nashiri, No. 23-005, F.Supp3d 2025 WL
727466 at *9 (C.M.C.R., January 30, 2025) (intemnal quotations omitted), guoting United States v. Murdock, 667
F.3d 1302, 1305 (D.C. Cir. 2012), Schneckloth v. Bustarnonie, 412 1.8, 218, 226 (1973}, and Culombe v.
Connectieut, 367 .S 568, 602 {1941).

T ipited States v. Al-Nashiri, No. 23-003,  F.Supp.3d _, 2025 WL 727466 at *9 (C.M.C.R., January 30,

2025) (C.M.C.R. January 30, 2025) (internal quotations and brackets omitted), (gquoting Culombe v. Connecticut,
367 U.S. 568, 601 (19061), Miller v. Ferion, 474 U.S, 104, 110 (1983) and Mincey v. dArizona, 437 U, 5. 383, 401

(1978)).

14 igimSee also 10 U.S.C. § 9481(d) (stating same),
78
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readily and became compliant more quickly than Mr. Al Nashiri. As such, it appears that Mr. Ali
was more susceptible to the RDI program’s conditioning techniques, perhaps because of
individual character traits such as his documented anxiety, which may have led him 1o dwell
more on the uncertainty and fear that the RDI program was designed to instill and exploit.
Additionally, because Mr. Ali was more compliant than Mr. Al Naghiri, he would have received
more operant conditioning in the form of additional amenitics, making him more incentivized to
please his captors. The same factors that the military judge found persuasive in A/ Nashiri, apply
in this case. The Prosecution asserts that this Commission has testimony about the conditions of
confinement at NSGB that differs from what was present in 4/ Nashiri. The Commission has
considered this evidence and does not find it persuasive. For example, although a great deal of
time was spent by the Parties litigating which U.S. agency had “operational control” of high
value detainee operations at NSGB, the Commission does not believe it actually matters. Mr. Ali
was conditioned to answer questioning by American officials. There is no evidence that
conditioning was premised on what U.S. agency was doing the questioning or which U.S.
organization had custody of him. His acknowledgement of the difference between the CIA and
the FBI does not mean that he thought there would be any difference in the outcome if he
stopped cooperating.
V1 =i onclusion.

| === HM Statements.

A M.C.R.E. 304 (a)(1). The Prosecution has not met its burden under M.C.R.E. 304
(a)(1) of proving by a preponderance of the evidence that the Mr. Ali's LHM statements were

not obtained by the lingering effects of the torture, cruel, inhuman, or degrading treatment
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Mr. Ali’s LHM statements were not derived from prior RDI program statements that were
obtained by torture or cruel, inhuman, or degrading treatment. At the time Mr. Ali made his
statements to the FBI in January 2007, he had already made numerous statements of remarkably
similar substance while being subjected to conditions constituting eruel, inhuman, or degrading
treatment in the RDI program. The Prosecution argues that the FBI only used evidence during
the LHM interview that it had obtained from independent investigative sources, and therefore did
not need the evidence obtained during questioning of Mr. Ali while he was in the RDI program.
That may be true from the questioner’s perspective. However, regardless of the source of the
information feeding the interviewer’s questioning, the Prosecution has not satistied its burden of
proving that Mr. Ali’s responses to those questions in January 2007 were not substantially
affected by, and therefore derived from, the fact that he had already made numerous similar
imcriminating statements in CIA custody. Accordingly, the Comumission cannot find that Mr. Ali
would have made incriminating statements had he not already repeatedly incriminated himself
while in the RDI program. Likewise, the Commission does not find that the use of the LHM
statements to be in the interest of justice.

d 1 rAccordingly, Mr. Ali’s LHM statements must be suppressed under 10 U.S.C. §
948r, M.C.R.E. 304(a)(1), M.C.R.E. 304(a)(2)(B)(ii), and M.C.R.E. 304(a)(5).
2 mimme()ther Statements. Although Mr. Ali’s suppression motion sought to exclude, not only
the LHM statements, but later statements such as the statements made during the CSRT and
recorded statements known as the XYM statements, the Commission will defer ruling on these
other statements.

3 miume F, 524 Series. Although the AE 524 Series also involved the potential suppression of Mr.
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