
UNITED STATES OF AMERICA 

v. 

Mohammed Jawad 

Defense Motion to Dismiss Based on 
Torture of Detainee Pursuant to R.M.C. 907 

May 28, 2008 

1. Timeliness: This motion is filed within the timeframe established by the Military 

Commissions Trial Judiciary Rules of Court and this Court's orders dated 20 December 2007 

and 15 February 2008 and within the specific deadline established for a motion addressing 

conditions of confinement by COL Brownback on 7 May 2008. The motion is filed pursuant to 

R.M.C.907. 

2. Relief Sought: Defendant seeks dismissal of all charges and specification with prejudice. 

3. Overview: Mr. Jawad was subjected to an intentional program of sleep deprivation known as 

the frequent flyer program for 14 days in May 2004, in violation of the international law of war, 

U.S. law, and Department of Defense regulations and policy. Even under the narrow view of 

torture adopted by the Executive Branch under the current administration, this inhumane 

treatment constitutes torture. The appropriate remedy for illegal abusive treatment of a detainee 

is dismissal under RMC 907. 

4. Burden and Standard of Proof: Under R.C.M. 905(c) the burden of proof on any 

factual issue the resolution of which is necessary to decide a motion shall be by a preponderance 

of the evidence. However, the defense is prepared to prove beyond a reasonable doubt the facts 

alleged. 

5. Fads: 

i. On 7 Feb 2002, President Bush ordered that the Geneva Conventions would not apply to 

Talihan or a1 Qaida and persons captured in Afghanistan would not he treated as POWs. 1 

However, he ordered "that the detainees be treated humanely and, to the extent appropriate and 

1 The defense disputes the correctness of this decision. However, a determination ofthe validity of this decision is 
not necessary to a resolution of this motion. 
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consistent with military necessity, in a manner consistent with the principles of Geneva." 

(Attachment 1) In June 2005, President Bush publicly stated his opinion that terror suspects are 

"being detained -- in humane conditions" at Guantanamo and that the U.S. was meeting its 

obligations in "a humane way.,,2 

ii. Mohammad Jawad was arrested by Afghan police on or about December 17, 2002. At the 

time of his arrest Mr. Jawad was either 16 or 17 years ofage.3 Mr. Jawad was transferred to u.s. 
custody the following day and held in detention in Afghanistan prior to transfer to GTMO. 

iii. Mr. Jawad was not a member of or affiliated with the Taliban or al Qaida. Nevertheless, he 

was denied POW status and was not given any hearing to determine his status as required by the 

Geneva Conventions. 

iv. Mr. Jawad was transferred to GTMO on or about 6 February 2003. Pursuant to protocols in 

place at Guantanamo at the time, Mr. Jawad began his detention with a 30 day "isolation period," 

after which he was moved into a "regular" detention cell in March 2003.4 

v. According to interrogation records provided by the government, from December 2002 to May 

2004, Mr. Jawad was subjected to at least twenty-one different interrogations sessions by U.S. 

officials. 5 (Attachment 10) The last session prior to being subjected to the frequent flyer program 

was 26 April 2004. There have been at least eighteen additional interrogation sessions since. 

vi. From 8 September 2003 to 24 December 2003, Mr. Jawad's mental health began to 

deteriorate significantly and he became increasingly anxious and desperate about his situation. 

He repeatedly requested to speak to a camp official identified by code name in Attachment C 1. 

He repeatedly asked to be moved to a block with other Afghanis. He repeatedly indicated he was 

tired of isolation. He repeatedly complained there was no one with whom he could converse in 

2 White House Press Release Transcript of Press Conference June 20, 2005, available at 
http://www.whitehouse.gov/news/releasesJ2005/06/20050620-19.html( Attachment 2). 
3 The U.S. State Department has acknowledged to the UN Committee on the Rights of Children that Mr. Jawad was 
under 18 at the time he was captured. 
4 The defense believes this isolation period is in violation of intemationallaw, particularly as applied to juvenile 
detainees, and may explore this issue further in a subsequent motion. See generally, Peter Scharff Smith, The Effects 
of Solitary Confinement on Prison Inmates: A Brief History and Review of the Literature, 34 Crime & Just. 441 
(2006). 
S The defense has no way of knowing if we have been provided with the complete interrogation records. 
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Pashto. On 21 December 2003, Mr. Jawad was disciplined with a loss of comfort item for 

attempting to talk to other prisoners in another block. (Attachment Cl) 

vii. On 25 December 2003, Mr. Jawad attempted to commit suicide. Prison records provide two 

different aCcoWlts of this suicide attempt. One entry states: that at 2307 hours "Detainee 

attempted self harm by banging his head off metal structures inside his cell." Another entry 

states that at "approximately 2307 detainee attempted selfhann by using the collar of his shirt to 

hang himself from the mesh inside his cell." (Attachment Cl) 

viii. Mr. Jawad was taken out of his cell for medical care and observation for five days. On 30 

December 2003, he was returned to a "regular" cell. (Attachment Cl) 

ix. On 11 January 04, according to prison logs, Mr. Jawad asked to see a "Psych doctor." 

(Attachment Cl) 

x. On 13 Mar 2004, Mr. Jawad was disciplined again by loss of comfort items for "unauthorized 

communication" or "cross block talking," i.e., attempting to talk to other prisoners in other parts 

of the prison who spoke his native language. (Attachment Cl) 

xi. Camp records establish that from 7 May 2004 to 20 May 2004, Jawad was subjected to an 

intentional program of sleep deprivation and disorientation. During this 14 day period, Mr. 

Jawad was moved from cell to cell 112 times, an average of every 2 hours and 50 minutes. 

There were eight extra moves of very short duration between the hours of midnight and 0200 to 

ensure maximum disruption of sleep. (Attachment Cl) (Attachment 3) Each move involved the 

shackling and unshackling of Mr. Jawad as he was moved from cell to cell.6 The defense has not 

been provided any records indicating that Mr. Jawad was subject to interrogation during the 

6 This program is not to be confused with "sleep adjustment," an approved interrogation technique defined in DoD 
policy documents as: "Sleep Adjustment: Adjusting the sleeping times of the detainee (e.g. reversing sleep cycles 
from night to day.)" As the attached spreadsheet attests, the disruption of Mr. Jawad's was constant, around-the­
clock for 14 days. He was not left alone to sleep during the day. In any event, with five daily prayer calls, and three 
meal services during the day, extended sleep during the day in the detention camps is not feasible. Bright 
fluorescent lights are on in the detainee's cells 24 hours a day year-round, making it difficult to sleep even without 
constant disturbances. 
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administration of the frequent flyer program. The next recorded interrogation session of which 

the defense has a record occurred 18 August 2004. (Attachment 10) 

xii. The official name of the sleep deprivation program, as entered into prison records, may be 

classified. 7 However, prison guards have colloquially referred to the program as the d~tainee 

"frequent flyer" program.8 This illegal program was reportedly ordered discontinued in March 

2004 by the Commander of JTF-GTMO, but was utilized against Mr. Jawad in May 2004. One 

entry in prison records associated with the move of Mr. Jawad on 8 May 2004 includes the 

comment "Frequent Flyer" instead of the official name for the program. Three other entries, on 

12 May 2004, include the letters "FF," an apparent abbreviation for Frequent Flyer. A two letter 

abbreviation for the official name of the program appears next to most of the entries. 

(Attachment CI) 

xiii. Prison records indicate that during the program of sleep deprivation, Mr. Jawad attempted to 

communicate with other prisoners on 11 May 2004 and 14 May 2004. For these attempts, Mr. 

Jawad was disciplined for attempted cross·block communication. Prison records indicate Mr. 

Jawad was disciplined with losses of comfort items from 10-14 May, 14-19 May and 19-24 May 

2004,' further compounding his suffering. (Attachment CI). 

xiv. On January 15, 2003, the Secretary of Defense (SECDEF), directed the General Counsel of 

the Department of Defense (DOD GC) to establish a working group (WG) within the Department 

of Defense (DOD) to assess the legal, policy, and operational issues relating to the interrogations 

of detainees held by the United States Armed Forces in the war on terrorism. (Attachment 4) 

xv. The WG report was issued on 4 April 2003. (Attachment 5) This WG report is generally 

viewed as the definitive legal statement of the DoD view of torture under the current 

7 The official name of the program is referenced only in the Classified Attachment·C 1, until the defense receives 
further guidance from security officials on its classification. 
8 The tenn "frequent flyer" was used both in the Schmidt report and in the recently released Department of Justice 
Inspector General's Report "A Review ofthe FBI's Involvement in and Observations of Detainee Interrogations in 
Guantanamo Bay, Afghanistan, and Iraq May 2008." 
91t is not known what comfort item was removed, but it is possible that it was Mr. Jawad's blanket. If so, sleep 
would have been even more difficult, as the temperature inside the detention facility is intentionally kept very cold. 
The defense intends to explore this issue at the requested evidentiary hearing. 
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administration,lO The WG defined its work as follows: "Our review is limited to the legal and 

policy considerations applicable to interrogation techniques applied to unlawful combatants in 

the Global War on Terrorism interrogated outside the sovereign territory of the United States by 

DOD personnel in DOD interrogation facilities." The WG divided interrogations into two 

categories, strategic and tactical. Their report addressed only "strategic interrogations" (as 

opposed to battlefield interrogations), defined as "those conducted: (i) at a fixed location created 

for that purpose; (ii) by a task force or higher level component; and (iii) other than in direct and 

immediate support of on-going military operations." 

xvi. In considering interrogation techniques for possible application to unlawful combatants in 

the "strategic" category, the WG divided techniques into three types: "(i) routine (those that have 

been ordinarily used by interrogators for routine interrogations), (ii) techniques comparable to 

the first type but not fonnally recognized, and (iii) more aggressive counter-resistance techniques 

than would be used in routine interrogations." According to the WG, the ''third type would only 

be appropriate when presented with a resistant detainee who there is good reason to believe 

possesses critical intelligence." The WG's conclusions regarding these three types of techniques, 

including recommendations for appropriate safeguards, were presented in their report. Sleep 

Deprivation was deemed to be of the third type, and included in a list of "more aggressive 

counter-resistance techniques that may be appropriate for detainees who are extremely resistant 

to the above techniques, and who the interrogators strongly believe have vital information." The 

WG found that the use of such techniques "indicate the need for technique-specialized training 

and written procedures to insure the safety of all persons, along with appropriate, specified levels 

of approval and notification for each technique." (Attachment 5) 

xvii. The WG defined the technique of Sleep Deprivation as "Keeping the detainee awake for an 

extended period oftime. (Allowing individual to rest briefly and then awakening him 

repeatedly.) Not to exceed 4 days in succession." The group recommended that this technique be 

authorized under very limited circumstances. (Attachment 5) 

10 The defense does not necessarily endorse the views expressed in the WG report, believing them to be too 
pennissive of harsh interrogation techniques, but offers the report as representative ofthe views of the Executive 
Branch. 
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xviii. The WG found that "[u]se of exceptional interrogation techniques should be limited to 

specified strategic interrogation facilities; when there is a good basis to believe that the detainee 

possesses critical intelligence; when the detainee is medically and operationally evaluated as 

suitable (considering all techniques in combination); when interrogators are specifically trained 

for the technique(s); a specific interrogation plan (including reasonable safeguards, limits on 

duration, intervals between applications, tennination criteria and the presence or availability of 

qualified medical personnel); when there is appropriate supervision; and, after obtaining 

appropriate specified senior approval level for use with any specific detainee (after considering 

the foregoing and receiving legal advice)." (Attachment 5) 

xix. The WG recommended that a procedure be established for requesting approval of additional 

interrogation techniques such as Sleep Deprivation. Their recommended process would "require 

the requestor to describe the technique in detail, justify its utility. describe the potential effects 

on subjects, known hazards and proposed safeguards, provide a legal analysis, and recommend 

an appropriate decision level regarding use on specific subjects." Their recommended procedure 

would "ensure that SECDEF is the approval authority for the addition of any technique that 

could be considered equivalent in degree to any of the 'exceptional techniques' addressed in this 

report, and "that he establish the specific decision level required for application of such 

techniques." (Attachment 5) 

xx. In analyzing the legality of sleep deprivation, the WG foun~ that use of this technique would 

"indicate a major issue that ... cannot be eliminated" with regard to the U.S. interpretation of the 

Torture Convention, the U.S. definition of torture, and the term "cruel, inhuman and degrading." 

In a stoplight chart prepared by the WG, Sleep Deprivation was deemed to be in the "yellow 

light" category in several respects. "Yellow indicates area of consideration does not preclude 

use but there are problematic aspects that cannot be eliminated by procedural safeguards." 

Yellow areas included ~'Consistency with Major Partner Nation Views," "Effect on Captured 

U.S. Forces," "Potential Adverse Effect for Participants/Supervisors/C~C," and "Potential Effect 

on Detainee Prosecutions." The WG specifically noted that the "Committee against Torture, 

established under Article 17 of the Convention Against Torture (CAT), has interpreted, 'sleep 
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deprivation for prolonged periods' to he a violation of both Article 16 of the CAT as cruel, 

inhuman, or degrading treatment as well as constituting torture under Article 1 of the CAT." The 

WG cited Supreme Court of ISTae! and European Court of Human Rights decisions holding sleep 

deprivation, in conjunction with other techniques, to be "inhuman and degrading treatment."I! 

The WG also noted that sleep deprivation "May significantly affect admissibility of statements 

provided based on voluntary considerations" but noted parenthetically this would be a "lesser 

issue for military commissions." (Attachment 5) Another concern raised by the WG was that 

"Knowledge of this technique may have a significant adverse effect on public opinion." 

xxi. On 16 April 2003, then Secretary of Defense Donald Rumsfeld issued a memorandum to 

the Commander of US Southern Command, authorizing certain interrogation techniques to be 

used at Guantanamo. (Attachment 6) Sleep deprivation was not among them. However, the 

memo referenced the WG report and stated that additional measures could be approved under 

special circumstances, specifically "If, in your view, you require additional interrogation 

techniques for a particular detainee, you should provide me, via the Chairman of the Joint Chiefs 

of Staff, a written request describing the proposed technique, recommended safeguards, and the 

rationale for applying it with an identified detainee.,,12 The memo required all of the safeguards 

proposed by the WG for "exceptional techniques" for all approved techniques. 

xxii. CDR USSOUTHCOM issued a memo dated 2 June 2003 (Attachment 7) which provided 

further guidance on the SECDEF's 16 Apr 03 memorandum to officials responsible for 

interrogation at JTF-GTMO. In the memo, he defined sleep deprivation virtually identically to 

the WG: 

I define "sleep deprivation", referenced in Technique V, as keeping a detainee awake for 

more than 16 hrs, or allowing a detainee to rest briefly and then repeatedly awakening 

him, not to exceed four days in succession; 

J J Judgment on the Interrogation Methods Applied by the GSS (nos HC 5100/94, HC4054/95,HC5188/96, 
HC7563/97, HC 7628/97, HC 1043/99 (Sup Ct of Israel, sitting as the High Court of Justice, Sep.6, 1999); Ireland v. 
United Kingdom, 25, Eur.Ct. H.R.(Ser.A)(l978). 
J2 The defense speculates that a separate classified memo accompanied this memo describing the additional 
techniques that could be requested. 
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xxiii. On 28 Feb 05 date, Lt Gen Randall Schmidt was appointed by CDR USSOUTHCOM to 

take over an ongoing AR 15-6 investigation led by Brig Oen John Furlow investigating 

allegations of detainee abuse at Guantanamo. The investigation took place from Dec 2004 to 

June 2005. The team was specifically tasked to investigate allegations by FBI agents of detainee 

abuse, including that "military interrogators improperly used sleep deprivation against 

detainees." 

xxiv. The Schmidt Report (Attachment 8) was issued on I April 05 and then amended on 9 Jun 

05 after additional matters were investigated. The report made the following finding with regard 

to the allegation of improper use of sleep deprivation: 

Finding #6: During 2003 and 2004 some detainees were subjected to cell moves every 
few hours to disrupt sleep patterns and lower the ability to resist interrogation. Each case 
differed as to length and frequency of the cell moves. 

Technique: Unauthorized prior to 2 Dec 02 and between 15 Jan 03 and 16 Apr 03: 
Neither sleep disruption or deprivation is an authorized FM 34-52 technique 

Technique: Authorized between 2 Dec 02 and 15 Jan 03 and after 16 Apr 03: The 
exact parameters of this technique remained undefmed until 2 Jun 03 when CDR 
USSOUTHCOM established clear guidance on the use of sleep adjustment. His guidance 
prohibited the practice of keeping a detainee awake for "more than 16 hours or allowing a 
detainee to rest briefly and then repeatedly awakening him, not to exceed four days in 
succession. " 

Discussion: Only one FBI agent alleged sleep deprivation; his complaint was that an 
individual was subjected to 16 hours of interrogation followed by four-hour breaks. He 
says he was told about these sessions by DoD interrogators and they implied that these 16 
hour interrogations were repeated on a 20 hour cycle, but he did not know for certain 
what in fact occurred. The FBI agent was at GTMO from 2 Jun 03 to 17 Jul 03. Under 
CDR USSOUTHCOM's 2 Jun 03 guidance, 16 hour interrogations were pennitted and 
do not constitute sleep deprivation if done on a 24 hour cycle. During the course of the 
investigation of the FBI allegation, the AR 15-6 did conduct a review of the interrogation 
records to see if there was any evidence that corroborated this allegation. While not 
directly supporting the FBI's allegation, records indicated that some interrogators 
recommended detainees for the "frequent flyer program." A current GTMO interrogation 
analyst indicated that this was a program in effect throughout 2003 and until March 2004 
to move detainees every few hours from one cell to ~other to disrupt their sleep. 
Documentation on one detainee indicated that he was subjected to this practice as 
recently as March 2004. 

Organizational response: None. Current JfF-GTMO Commander terminated the 
frequent flyer cell movement program upon his arrival in March 04. [Emphasis added] 
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xxv. The JTF-GTMO Commander that assumed command of detention facilities in March 04 

was Major General Jay W. Hood, USA. 

xxvi. From 7 May to 20 May 2004, Mr. Jawad was subjected to the "frequent flyer" cell 

movement program at JTF-GTMO. JTF-GTMO personnel were well aware afMr. Jawad's 

extremely fragile mental health and poor physical condition at the time the program was 

administered. 

xxvii. In May 2004, there was no good basis to believe Mr. Jawad possessed critical 

intelligence. Well before May 2004, intelligence personnel had or should have concluded Mr. 

Jawad had little, if any, intelligence value. All conceivably useful or '~actionable" intelligence 

possessed by Mr. Jawad, if indeed he ever had any. had already been extracted from him after at 

least twenty-one interrogations and more than sixteen months in U.S. custody. Mr. Jawad had 

told prison officials that he would tell interrogators "anything they want" in Sept 2003. 

(Attachment CI) 

xxviii. Another investigation into detainee abuse and interrogation methods at Guantanamo was 

conducted by Vice Admiral Albert T. Church, III. He was appointed by Secretary of Defense 

Rumsfeld to conduct the investigation on May 25, 2004, just five days after the illegal torture of 

Mr. JB;wad had concluded. The investigation, entitled "Review of Department of Defense 

Detention Operations and Detainee Interrogation Techniques" (the "Church Report") was 

released on March 7, 2005. The unclassified version of the report contained one short passage 

on page 175 of a paragraph or two with the heading Sleep Deprivation (Attachment 9); the 

passage was blacked out by government censors and labeled Secret. 13 The Church Report 

"Found no evidence that detainee abuse was related to any interrogation policies." 

6. Law and Argument: 

THE FREQUENT FLYER PROGRAM AS APPLIED TO MR. JAW AD IS A VIOLA nON OF 

THE INTERNATIONAL LAW OF ARMED CONFLICT, DOMESTIC LAW AND POLICY 

AND LAWFUL MILITARY REGULA nON 

13 I have requested the unredacted classified version in discovery, but it has not yet been provided. 
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As previously indicated, President Bush directed that all detainees be treated humanely. The 

treatment of Mr. Jawad is inhumane and constitutes torture, cruel and inhuman treatment, and 

cruel and unusual punishment. The Frequent Flyer program, as applied to Mr. Jawad, was 

specifically intended to cause severe mental pain and suffering and did disrupt profoundly the 

senses or personality of Mr. Jawad. 

Because the Military Commissions Act had not been enacted at the time Mr. Jawad was 

subjected to the frequent flyer program, we must look to the state of the law as it existed in 

2004. 14 The WG report is a good place to start. The WG report was the most comprehensive 

review undertaken by the Department of Defense to define the legal parameters of acceptable 

interrogation techniques. IS The WG was "asked specifically to recommend techniques that 

comply with all applicable law and are believed consistent with policy considerations not only of 

the United States but which may be unique to DOD." The WG "undertook that analysis and 

conducted a technique-specific review" with detailed discussion of what would constitute torture 

under U.S. law. The WG concluded that sleep deprivation for more than four days would not 

be legally justifiable under any circumstances. 

14 The Military Commissions Act reaffrrms that Geneva Convention Common Article 3 prohibits the torture or cruel 
of inhuman treatment of detainees. The MCA revised the War Crimes Offense under the Federal Criminal Code (18 
U.S.C. § 2441) The MCA defines torture as "The act ofa person who commits an act specifically intended to inflict 
severe physical or mental pain or suffering (other than pain or suffering incident to lawful sanctions) upon another 
person within his custody of physical control for the purposes of obtaining infonnation or a confession, punishment, 
intimidation, coercion or any reason based on any discrimination of any kind." The MCA defmes "Cruel or Inhuman 
Treatment as "the act of a person who commits ... an act intended to inflict severe or serious physical or mental pain 
or suffering (other than pain or suffering incident to lawful sanctions), including serious physical abuse, upon 
another within his custody or control. The MCA restates that both torture and cruel or inhuman treatment are grave 
breaches of the Geneva Conventions. The tenn "severe mental pain or suffering" is defined in 18 U.S.C. § 2340(2): 
"severe mental pain or suffering" means the prolonged mental hann caused by or resulting from -
(A) the intentional infliction or threatened infliction of severe physical pain or suffering; 
(8) the administration or application, or threatened administration or application, of mind-altering substances or 
other procedures calculated to disrupt profoundly the senses or the personality; 
(C) the threat ofimminent death; or 
(D) the threat that another person will imminently be subjected to death, severe physical pain or suffering, or the 
administration or application of mind-altering substances or other procedures calculated to disrupt profoundly the 
senses or personality; 
IS The defense notes that there is no indication that Mr. Jawad was interrogated during or immediately after the 
frequent flyer program was administered, which may indicate that the program was done for some reason other than 
interrogation. However, the defense is unaware of any other conceivably valid reason for subjecting Mr. Jawad to 
sleep deprivation. lfnot done for intelligence gathering purposes, then it is even clearer that the program was done 
intentionally to inflict suffering. 

10 



Because President Bush had unilaterally declared that the Geneva Convention on POWs would 

not be applied to detainees captured in Afghanistan,I6 the WG focused on other sources of law 

which unquestionably applied to detainees. According to the WG: 

The United Statesl primary obligation concerning torture and related practices derives 
from the Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment (commonly referred to as "the Torture Convention"). The United States 
ratified the Convention in 1994, but did so with a variety of Reservations and 
Understandings. Article 1 of the Convention defines the tenn "torture" for purpose of the 
treaty. The United States conditioned its ratification of the treaty on an understanding 
that: ... in order to constitute torture, an act must be specifically intended to inflict severe 
physical or mental pain or suffering and that mental pain or suffering refers to prolonged 
mental harm caused by or resulting from (1) the intentional infliction or threatened 
infliction of severe physical pain or suffering; (2) the administration or application, or 
threatened administration or application, of mind altering substances or other procedures 
calculated to disrupt profoundly the senses or the personality, (3) the threat of imminent 
death; or (4) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or personality. 
[Emphasis added] 

The sleep deprivation program inflicted on Mr. Jawad was both an "intentional infliction of 

severe suffering" and "the application of procedures calculated to disrupt profoundly the senses 

or personality." According to a study by the Nobel prize-winning NGO, Physicians for Human 

Rights: 

The most pronounced impact of total sleep deprivation is cognitive impairment, which 
can include "impairments in memory, learning, logical reasoning, arithmetic skills, 
complex verbal processing, and decision making." Sleep-deprived individuals take longer 
to respond to stimuli, and sleep loss causes "attention deficits, decreases in short-term 
memory, speech impairments, perseveration, and inflexible thinking." These symptoms' 
may appear after one night oftota! sleep deprivation, after only a few nights of sleep 
restriction (5 hours of sleep per night). Sleep restriction also can result in hypertension 
and other cardiovascular disease. One study correlates sleep deprivation with decreased 
pain tolerance, which has significant implications for torture and other situations in which 
sleep restrictions are implemented in tandem with other torture techniques. 

16 Some commentators have suggested that the Commander-in-Chiefs decision not to apply the Convention on 
POWs set the tone for the subsequent unlawful treatment of the detainees at Guantanamo and elsewhere. 
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Two detainees held at Bagram Air F cree Base, Afghanistan in March 2002 said that the 
sleep deprivation to which they were subjected lasted for several weeks and left them 
terrified and disoriented. 17 

Ironically, the Bush Administration State Department has specifically singled out the practice of 

sleep deprivation in other countries, including Burma, Jordan, Pakistan, Saudi Arabia and 

Tunisia, as an example of human rights abuses. ls 

The WG provided specific examples of the meaning of the phrase "disrupts profoundly the 

senses of the personality." They stated "we think that pushing someone to the brink of suicide 

(which could be evidenced by acts of self-mutilation), would be a sufficient disruption of the 

personality to constitute a 'profound disruption. '" The WG apparently did not contemplate the 

possibility that such extreme techniques would be applied to a teenage detainee who had already 

been pushed to the brink of suicide, and had attempted selfharm just a few months earlier. The 

WG specifically recommended detainees be medically evaluated before the infliction of 

techniques such as sleep deprivation. Presumably, this was not done, as no medical professional 

would have cleared Mr. Jawad for such treatment. 19 

According to the WG, "the obligations under the Torture Convention apply to the interrogation 

of unlawful combatant detainees" but because ofa U.S. Reservation to the Convention, further 

understanding of the word torture is derived from U.S. case law on cruel and unusual 

punishment. According to the WG ''the Torture Convention prohibits torture only as defined in 

the U.S. Understanding, and prohibits 'cruel, inhuman, and degrading treatment and punishment' 

only to the extent of the U.S. Reservation relating to the U.S. Constitution." The WG indicated 

that "conditions of confinement" would violate the Eighth Amendment ban on cruel and unusual 

punishment, and by extension, the Convention Against Torture, if a prisoner could show he has 

suffered a "serious deprivation of basic human needs" such as "essential food, medical care, or 

!7 Break Them Down: Systematic Use of Psychological Torture by US Force, Physicians for Human Rights (2005) 
available at http://physiciansforhumanrights.orgllibrary/documentslreportslbreak-them-down-the.odf(intemal 
citations omitted) (Attachment II). 
18 U.S. State Department Criticism of "Stress and Duress" Interrogation Around the World (Attachment 12) 
19 If Mr. Jawad was medically cleared for the Frequent Flyer program, then the medical personnel involved should 
be reported to the appropriate licensing authorities for appropriate action, in addition to any criminal charges they 
may face. 
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sanitation." Sleep isjust such a basic human need. In recognition of this obvious fact, the WG 

devoted considerable discussion to the subject of sleep deprivation as an interrogation technique. 

Given the fact that prolonged periods of sleep deprivation had already been conclusively 

declared by the official U.N. Committee on the Convention Against Torture to be torture, the 

WG concluded that this technique was highly problematic legally; nevertheless, the WG 

concluded sleep deprivation could be employed, with stringent safeguards in place, under rare 

circumstances. The WG made it clear that any regimen of sleep deprivation must be strictly 

limited to a four day period, clearly suggesting that anything beyond that would constitute torture 

per se. This view was apparently endorsed by the Secretary of Defense and the Commander of 

Southern Command and transmitted to JTF-GTMO. Given the extraordinarily and notoriously 

pennissive views of the current Administration on torture and treatment of detainees, the 

guidance of the WG limiting sleep deprivation to a maximum of four days must be viewed as the 

absolute outennost parameter of what could be considered legally pennissible before crossing 

the boundary into torture. 

The defense does not know how, given the crystal clear guidance provided by SECDEF and 

CDRUSSOUTHCOM, Mr. Jawad came to be subjected to a sleep deprivation regime lasting 14 

days, three and a half times longer than the outer limit imposed by binding military orders. The 

defense does not know how a sleep deprivation program that was alleged to have been 

terminated in March 2004 was utilized against Mr. Jawad in May 2004. But the indisputable 

fact remains that Mr. Jawad was subjected to a systematic two-week frequent flyer program by 

several, if not dozens, of different JTF-GTMO persOIUlel. Somebody in a position of authority 

must have ordered this program. The defense intends to make every effort to find out who and 

why. 

While it is undeniable that Mr. Jawad's suffered severe mental pain and that his senses and 

personality were profoundly disrupted by being tortured for two weeks, it is impossible to know 

at this point what long-term effect this torture regimen had on Mr. Jawad. However, it was clear 

to observers at his March arraignment and his May hearing before the commission that Mr. 
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Jawad was deeply affected by this trauma. 20 Absent a comprehensive mental health evaluation 

by a civilian Pashto speaking psychologist, it will be difficult to assess his mental health, and the 

thf "th ""21 causes eree, W1 any preCISlon. 

Nearly as disturbing as the use of torture against a suicidal teenager by U.S. authorities, is the 

fact that this clear and egregious case of detainee abuse was not discovered by two very high­

level and allegedly comprehensive investigations tasked to investigate just such incidents (or 

even more disturbingly, was discovered, and then concealed). Assuming that they did not learn 

of this incident, one can only conclude either that the investigations were conducted in a grossly 

incompetent manner, or the investigators were intentionally misled, or both. Intentionally or 

otherwise, the U.S. government managed to cover up this outrageous abuse for just over four 

years. 

RMC 907 PROVIDES THE AUTHORITY TO DISMISS THE CHARGES AND 

SPECIFICATIONS FOR ABUSE OF DETAINEES 

While there is no specific language in the MCA or the MMC which states the remedy for torture 

of a detainee, the military commission does have the power to dismiss the charges. The 

procedures for military commissions in the MCA are "based upon the procedures for trial by 

general courts-martial" under the UCMJ. Although not binding, the judicial construction and 

interpretation of military courts are highly relevant persuasive authority for consideration by 

military commissions. Congress ordered the Secretary of Defense to devise rules and procedures 

for military commissions that "apply the principle of law ... in trial by general courts-martial to 

the extent practicable or consistent with military or intelligence activities." The Secretary of 

Defense promulgated the Manual for Military Commissions, which includes the Rules for 

20 See, Stacy Sullivan, (Human Rights Watch observer) "The forgotten kid ofGuantanamo" Salon.com May 27, 
200S available at http://www.sa!on.com!newsifeatureI200S/05/27/gitmo jawad/index.html; Sahr Muhammad Ally, 
Military Commission Trial Observation, may 8, 2008, available at: 
http://www.humanrightsfirst.orgiblogigitmo/labelsIMohammed%20Jawad.html; Amrit Singh, ACLU Attorney 
observer, Is This the Justice of the United States of America? available at: 
http://www.dailykos.com/storyonlyI2008/5/8/135147/025S/7241511846; Aisling Reidy, Human Rights Watch 
Senior Legal Adviser, "Watching Jawad," available at: 
http://www.hrw.orglenglish/docS/2008/03/21/usdomI8329.htm 
21 In a separate motion, the defense has requested a mental health evaluation. 
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Military Commission. (R.M.C.s) R.M.C. 907 paragraphs (1) and (2) are identical to R.C.M. 907 

(1) and (2). The most analogous concept to detainee abuse Wlder the MCM is "illegal pretrial 

punishment." The concept of illegal pretrial punishment encompasses conditions of confinement 

and other allegations of mistreatment of pretrial confinees. 

The Court of Appeals for the Anned Forces has interpreted R.C.M. 907(1) and (2) in the context 

of illegal pretrial punishment and specifically authorized dismissal as a remedy. According to 

CAAF, 

ReM 907(a) requires that a motion to dismiss be predicated on "grounds capable of 
resolution without trial of the general issue of guilt." Although illegal pretrial pWlishment 
is not listed Wlder RCM 907(b) ("GroWlds for dismissal include the following ... "), tbat 
list is illustrative, not exclusive. Drafters' Analysis ofRCM 907(b), Manual, supra at 
A2l-54; see also 10 USC § 1Ol(e)(4) ("includes" means "includes but is not limited to"); 
accord ReM 103(20). The court below concluded that "where no other remedy is 
appropriate, a military judge may, in the interest of justice, dismiss charges because 
of unlawful pretrial punishment." 52 M.J. at 769 (citing United States v. Nelson, 18 
U.S.C.M.A. 177, 181, 39 C.M.R. 177, 181 (1969), and United States v. Suzuki, 14 MJ. 
491 (CMA 1983)). We agree. 

u.s. v. Fulton, 55 M.J. 88 (CAAF 2001). [Emphasis added.] 

No other remedy is appropriate here.22 Under RC,M, 305(k) the typical remedy for illegal 

pretrial punishment or pretrial confinement which involves "unusually harsh circumstances" is 

extra administrative pretrial confinement credit. The concept of pretrial confinement credit does 

not exist under the MCA. There is no R.M.C. 307. Even if the military judge were to invent the 

remedy of pretrial confinement credit for this abuse, such relief would be illusory and 

meaningless as applied to detainees at Guantanamo. The government has made it clear that 

detainees in general and Mr. Jawad in particular will not necessarily be released upon completion 

or'any sentence adjudged by a military commission. In fact, even an acquittal will not result in 

release. In response to a question posed by the U.N. Committee on the Rights of the Child, 

22 The Military Commission Rules of Evidence do allow the commission judge to exclude evidence derived from 
torture. Should this motion be denied, the defense intends to submit a motion to suppress all statements of any kind 
made to U.S. authorities during or after the torture be categorically excluded from trial, pursuant to M.C.R.E. 
304(a)(I). (Mr. Jawad has been interrogated at least eighteen more times since the frequent flyer program 
concluded.) But merely excluding statements obtained from Mr. Jawad after this episode would not begin to address 
this egregious breach of human rights. 
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Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children 

in Armed Conflict, the U.S. submitted the following response to a question concerning '''remedies 

available" to juveniles held at Guantanamo (Khadr and Jawad) "should they not be found guilty 

of any offense": 

As previously noted, the United States has chosen to prosecute two individuals [Omar 
Khadr and Mohammad Jawad] who are accused of committing war crimes when they 

were less than 18 years of age. In all instances, prosecution by Military Commission is 

not tied to the threat a detained enemy combatant poses on the battlefield. An individual 
who is not successfully prosecuted by Military Commission may still warrant detention 

under the law of armed conflict in order to mitigate the threat posed by the detainee. 23 

There is precedent for dismissal of charges based on detainee abuse at Guantanamo. The defense 

notes that the Convening Authority, the Honorable Judge Susan Crawford, recently dismissed all 

charges and specifications against the alleged 20th hijacker, Mohammed al Qahtani, after public 

disclosures that he had been subjected to torture and that his mental health had been seriously 

damaged. 24 In Spain, an ally in the war on terror, Judge Baltasar Garzon, recently dismissed 

charges against two former Guantanamo detainees because torture they had experienced at 

Guantanamo had severely damaged their physical and mental health.25 These actions prove that 

all it takes for justice to be done is a judge with the courage to do the right thing. 

CONCLUSION 

In a press conference on 20 June 2005, in response to a question about whether the "rule of law" 

applies to terror suspects, President Bush answered, "In the long run, the best way to protect 

ourselves is to spread freedom and human rights and democracy." He continued "if you've got 

questions about Guantanamo, I seriously suggest you go down there and take a look. And -­

seriously, take an objective look as to how these folks are treated, and what has happened to 

them in the past." I have taken the President up on his invitation and what I have found does not 

23 Supplemental US Report to the U.N. Committee on the Rights of the Child, Optional Protocol to the Convention 
on the Rights of the Child on the Involvement of Children in Armed Conflict, submitted for 22 May 2008 session of 
the Committee. Further information available at htto:llwww2.ohchr.orglenglishlbodieslcrc/crcs48.htm 

24 Like Mr. Jawad, Mr. al Qahtani also attempted to commit suicide in detention. The Convening Authority has not 

publicly stated that the treatment of Mr. al Qahtani or his mental health was the reason for her decision. 
2S Paul Hamilton and Vikram Dodd. "Spain drops extradition attempt against Guantanamo torture pair" The 
Guardian, March 7, 2008. (Attachment 13) 
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resemble the spread of freedom and human rights. What I found is that a suicidal teenager, 

brought to Guantanamo while still a minor, was subjected to a flagrant violation of international 

and domestic law -- tortured by U.S. officials while in U.S. custody as an enemy combatant. The 

torture of a detained person, whether accorded PO W status or not, is a grave breach of the 

Geneva Conventions, a war crime. Such criminal conduct cannot go unremedied. The U.S. 

pushed this minor beyond the point of despair to the point where he was suicidal, and then 

tortured him for two weeks. Trying ajuvenile offender as a war criminal is shameful; torturing a 

juvenile offender and then trying him as a war criminal would be unthinkable. 

7. Request for Oral Argument and an Evidentiary Hearing: The defense requests an 

evidentiary hearing at the next scheduled hearing date of 19 June. 

8. Request for Witnesses: The defense requests the government's and/or the commission's 

assistance in obtaining the following witnesses: 

1. Lieutenant General Randall M. Schmidt, USAF, Ret. -- last known duty assignment: 
Commander, 12th Air Force and Air Forces Southern, Davis-Monthan Air Force Base, AZ 

2. Vice Admiral Albert T. Church, III, USN, Ret. --last known duty assignment: Director, Navy 

Staff 

3. Maj. Gen. Jay W. Hood, USA, -- last known duty assignment: Commanding General 
First Anny Division East, Fort Meade, MD. 

4. Donald Rumsfeld, former Secretary of Defense. 

5. A current JTF-GTMO official responsible for the JTF-GTMO official detainee record keeping 

system who can authenticate and explain the entries and information in Defense Classified 

Attachment 1. 

6. One or more JTF-GTMO personnel who carried out the frequent flyer cell moves of Mr. 

Jawad in May 2004. 

The Defense understands and will comply with its obligations to submit formal witness requests 

pursuant to R.M.C. 703. 

9. Conference with Opposing Counsel: The Defense has conferred with the Prosecution which 

opposes the relief sought. 

17 



10. Request for public release: The defense requests pennission to publicly release the 

government response to this pleading and the court's ruling as soon as possible. 

R12Y SUbm;d~f12-

By: DA::r~~J.E, USAFR Detailed~~ ~~unsel 
Office ofthe Chief Defense Counsel 
Office of Military Commissions 
1099 14~ Street NW, Ste 2000E 
Washington, DC 20005 
(202) 761-0133, ext. 106 
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11. Attachments: 

1. Executive Order 

2. Transcript of President Bush remarks 

3. Frequent Flyer Chronology Spreadsheet 

4. SECDEF Memo dated 15 Jan 03 

5. Working Group Report 

6. SECDEF Memo dated 16 Apr 03 

7. CDRUSSOUTHCOM Memo dated 2 Jun 0326 

8. Excerpts of Schmidt Report 

9. Excerpts of Church Report 

10. Interrogation Chronology Spreadsheet 

11. Break Them Down: Systematic Use of Psychological Torture by US Force, Physicians for 

Human Rights (2005) 

12. U.S. State Department Criticism of "Stress and Duress" Interrogation Around the World 

13. Paul Hamilton and Vikram Dodd, "Spain drops extradition attempt against Guantanamo 

torture pair" The Guardian, May 7, 2008. 

12. Classified Attachment: (submitted separately pursuant to Court Rules) 

C I. DIMS report 

26 The defense has requested this document in discovery with the intent of attaching it to this motion. The defense 
will submit the document as soon as it is received. 
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MEMORANDUM FOR: 

SUBJECT: 

THE WHITE HOUSE 
WASHINGTON 

February 7, 2002 

THE VICE PRESIDENT 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 
CHIEF OF STAFF TO THE PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL 

SECURITY AFFAIRS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 

Humane Treatment of Taliban and al Qaeda Detainees 

I. Our recent extensive discussions regarding the status of al Qaeda and Taliban 
detainees confirm that the application of Geneva Convention Relative to the 
Treatment of Prisoners of War of August 12, 1949, (Geneva) to the conflict with 
al Qaeda and the Taliban involves complex legal questions. By its terms, Geneva 
applies to conflicts involving "High Contracting Parties," which can only be 
states. Moreover, it assumes the existence of "regular" armed forces fighting on 
behalf of states. However, the war against terrorism ushers in a new paradigm, 
one in which groups with broad, international reach commit horrific acts against 
innocent civilians, sometimes with the direct support of states. Our nation 
recognizes that this new paradigm ~ ushered in not by us, but by terrorists -
requires new thinking in the law of war, but thinking that should nevertheless be 
consistent with the principles of Geneva. 

2. Pursuant to my authority as commander in chief and chief executive of the United 
States, and relying on the opinion of the Department of Justice dated January 22, 
2002, and on the legal opinion rendered by the attorney general in his letter of 
February 1,2002, I hereby determine as follows: 

a. I accept the legal conclusion of the Department of Justice and determine 
that none of the provisions of Geneva apply to our conflict with al Qaeda in 
Afghanistan or elsewhere throughout the world because, among other 
reasons, al Qaeda is not a High Contracting Party to Geneva. 

b. I accept the legal conclusion of the attorney general and the Department of 
Justice that I have the authority under the Constitution to suspend Geneva 
as between the United States and Afghanistan, but I decline to exercise that 
authority at this time. Accordingly, I determine that the provisions of 
Geneva will apply to our present conflict with the Taliban. I reserve the 
right to exercise the authority in this or future conflicts. 

c. I also accept the legal conclusion of the Department of Justice and 
determine that common Article 3 of Geneva does not apply to either al 



Qaeda or Taliban detainees, because, among other reasons, the relevant 
conflicts are international in scope and common Article 3 applies only to 
"armed conflict not of an international character." 

d. Based on the facts supplied by the Department of Defense and the 
recommendation of the Department of Justice, I determine that the Taliban 
detainees are unlawful combatants and, therefore, do not qualify as 
prisoners of war under Article 4 of Geneva. I note that, because Geneva 
does not apply to our conflict with al Qaeda, al Qaeda detainees also do not 
qualify as prisoners of war. 

3. Of course, our values as a nation, values that we share with many nations in the 
world, call for us to treat detainees humanely, including those who are not legally 
entitled to such treatment. Our nation has been and will continue to be a strong 
supporter of Geneva and its principles. As a matter of policy, the United States 
Armed Forces shall continue to treat detainees humanely and, to the extent 
appropriate and consistent with military necessity, in a manner consistent with the 
principles of Geneva. 

4. The United States will hold states, organizations, and individuals who gain 
control of United States personnel responsible for treating such personnel 
humanely and consistent with applicable law. 

5. I hereby reaffirm the order previously issued by the secretary of defense to the 
United States Armed Forces requiring that the detainees be treated humanely and, 
to the extent appropriate and consistent with military necessity, in a manner 
consistent with the principles of Geneva. 

6. I hereby direct the secretary of state to communicate my determinations in an 
appropriate manner to our allies, and other countries and international 
organizations cooperating in the war against terrorism of global reach. 

lsi George W. Bush 

[ CBG / AP & CNN - 2004.06.22 1 
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President Hosts United States - European Union Summit 

•
~'--->' THE WHITE HOUSE 

PRE5IOENT 

'\ CEORCEW BUSH 
'., 

President Hosts United States - European Union Summit 
The East Room 

A In Focus: U.S.-E.U. Summit 

1:11 P.M. EDT 

PRESIDENT BUSH: Thank you all, please be seated. Thanks for 
coming. There will be opening statements from the three leaders and 
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~CLICV Hl'ifll; Til PflItH 

For Immediate Release 
Office of the Press Secretary 

June 20, 2005 

M .. lii-Multimedia 

President's Remarks 

§ ~:le~ 

then we'll take two questions from the American side, two questions from the European side. 

I want to appreciate Council President Juncker and Commission President Barroso, the High Representative 
Solana and the delegation for coming to the White House today. I've really enjoyed our conversation and enjoyed 
our lunch. We've covered a lot of topics, and they're important topics. 

During the conversation our talks reminded me about the importance 
of our partnership and the fact that this partnership is based on 
common values and shared aspirations; a partnership that really has 
helped build a Europe that is whole, free and at peace. The United 
States continues to support a strong European Union as a partner in 
spreading freedom and democracy and security and prosperity 
throughout the world. My message to these leaders and these friends 
was that we want Europe strong so we can work together to achieve 
important objectives and important goals. 

One of those important objectives and important goals is the advance 
of freedom in order to spread peace. We talked about the Middle 
East. We support the vision of two democratic states, Israel and Palestinian living side by side in peace. We 
talked about Iraq. This week in Brussels, the EU and the U.S. are co-hosting a conference of over 80 countries 
and international organizations to build support for a free and prosperous Iraq. And I want to thank the leaders for 
that important initiative. I think it's an important signal for people to hear loud and clear, that there may have been 
past differences over Iraq, but as we move forward there is a need for the world to work together so that Iraq's 
democracy will succeed. 

We talked about Afghanistan, and I appreciate the contributions of EU member nations to efforts of -- within 
Afghanistan. After all, 23 members of the EU are contributing troops in Afghanistan, and 12 members of the EU 
are contributing troops in Iraq, and we appreciate those contributions. 

We talked about the broader Middle East. We talked about the need for us to continually support democratic 
movements. We talked about the Ukraine and Georgia, as well as the Balkans. The point is, is that we understand 
that democratic nations are nations that are -- will answer to the hopes and aspirations of their people, and 
democratic nations are nations that will help us keep the peace. 

We talked about terrorism. We talked about visas. We talked about the need to continue to share information to 
make sure that we cut off money flows to terrorist groups and prevent terrorist organizations from obtaining 
weapons of mass destruction. We talked about Iran, and I complimented the EU, complimented Mr. Solana, as 
well as the foreign ministers from Great Britain and Germany and France for sending a clear message to the 
leadership in Iran that we're not going to tolerate the development of a nuclear weapon. 

We talked about our collaborative efforts in Darfur. The EU and 

http://www.whitehollse.gov/newsfreleases/2005/06/print!20050620-19.html 5/27/2008 
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NATO are working together to help deploy AU peacekeepers in 
Darfur. And I want to thank the leadership here. 

We talked about our economies. There's about a trillion dollars' worth of trade that takes place on an annual basis 
between the EU and the United States. And that's important. It's important for people working here in the United 
States, and people working in Europe to understand that trade helps keep -- people keep a job. And I recognize 
that - that when there's that much trade, there's going to be disputes. But we'll work those disputes out for the 
sake of our respective countries. 

We're committed to the Doha round of the wrO. We're committed to trade that ;s fair and free. We spent a lot of 
time talking about China and how to make sure that China understands there are wro rules that must be 
adhered to, and that China should work to do something with her currency so that the trade between our 
respective countries is fair. That's all we want. We just want there to be a level playing field. The people in Europe 
can compete, and the people in the United States can compete if we have fair rules and fair trade. And so we 
talked about how we can work together to make sure that the world trades more freely and more fairly for the 
sake of our - for the sake of our peoples. 

All in all, we've had a great discussion. And I'm proud to welcome these two men here to the podium here in the 
East Room of the White House. I want to thank you for coming. I want to thank you for your friendship. 

Which one wants to go first? The oldest guy. (Laughter.) 

PRESIDENT JUNCKER As the commission - as the commission is slow in decisions, I'll take the floor 
immediately. (Laughter.) 

President Barroso and myself, we were pleased with the meeting we had with President Bush, the Vice President 
and a certain number of Secretaries. We informed our strongest ally of recent developments and events in the 
European Union. We explained in detail what the real meaning of the French "no" and the Dutch "no" in the recent 
constitution referenda really are about. We were informing the President on the budgetary issue. As you know, we 
were unable during the recent European summit to agree on the so-<:alled financial prospectus for the period 
2007-2013. 

We made clear in our frank and open and friendly talks with the 
President that the European is not at its knees, but that the European 
Union is playing the role it has on the international scene; that we feel 
strongly committed to the relations we have established with partners 
throughout the world, and mainly with the U.S. - the U.S. being not 
only a strategic partner, but the most important partner we have, not 
only as far political strength relations are concerned, but also as far 
as heart relations are concerned; that the European Union will table 
its decisions after the next coming months and probably years on the 
Nice treaty, which is in place and which allows the European Union to 
function in a proper way and not as proper way as the constitution 
would have allowed us to do, but the European Union is there. 

We were discussing, which was of quite huge importance, economic reform in the European Union. We adopted a 
few months ago, in March, the midterm review, the Lisbon strategy. This is a huge program of economic and 
social reforms. It's clearly paving the way for a more competitive Europe, for a Europe taking its part in the world's 
economic development. We were discussing a certain number of monetary issues concerning both the U.S. and 
the European Union, discussing our relations with other trade partners in the world and with other monetary 
players in the world. 

In fact, the visit we paid to President Bush at the end of the Luxembourg's presidency of the Council is a happy 
conclusion of the six months Luxembourg's period. In Europe, we had the pleasure for having President Bush with 
us in Europe on the 22nd of February. This was a huge signal the President was sending to Europe. It was 
because of that meeting that. in fact, both the President and myself, we decided to call for this Iraq conference, 
which will take place the other day in Brussels. 

http://www.whitehouse.gov/news/releases/2005/06/prin1l20050620-19.html 5/27/2008 
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Although some of us had some differences and divergences with U.S. when it came to Iraq, this -- the fact that we 
are co-organizing and co-sharing this very important Iraq conference is showing that when it comes to substance, 
when it comes to progress, when it comes to democracy, to freedom and to Uberty, both U.S. and the European 
Union are cooperating closely together and working in the same direction. 

So it was an excellent moment. 

PRESIDENT BUSH: Thank you, sir. Mr. President. 

PRESIDENT BARROSO: Thank you, thank you very much. It was indeed a pleasure for me, for President 
Juncker, for all the European Union team to be here. We remember the very successful visit of President Bush to 
Brussels recently, to the European institutions. We really believe the world is a better place when Europe and the 
United States work well together, and we can show results. We have been together promoting democracy, first in 
Ukraine, and in Lebanon. Co-hosting now the international conference on Iraq, we will continue our close 
cooperation on Iran and the Middle East, and we will make sure that the Doha round is a success. 

Today we also adopted important decisions concerning, for instance, 
the economic cooperation. We have decided to go even further in our 
economic relations. Let me tell you that, per day, our trade is around 
$1.8 billion. It shows how important our relation is. We will act 
together decisively to enhance our economic integration, namely in 
the field of regulatory environment. We believe a regulatory 
environment, as much as close as possible, is good for the economy 
of our space. 

The European Union is, and will remain, a very s(rong and reliable 
partner for the United States. It's true that we have complex systems 
in Europe. We are now 25 countries; very soon we will be 27, about 
500 million of people. And we went through a very important enlargement, that it was, indeed, the reunification of 
Europe, 25, and very soon 27, countries that were very recently divided and now are together, sharing their 
sovereignty. 

So it's no surprise that in this process, some problems may occur. But the opinion is there. We are on business. 
We are deciding. We are taking decisions every day, internally and externally, and we are committed to this very 
close relation with United States. 

Let me just underline two points that are very important also in our relation that we will be going on discussing in 
Gleneagles in the next G8 summit in Scotland, is the cooperation in terms of environment. We are looking fOlWard 
-- our dialogue in United States about climate change, new technologies to face those challenges, energy 
efficiency, energy security - we adopted an important statement on that -- and also development, what we can do 
together for Africa and for the developing world. We also adopted a common statement on Africa that shows our 
commitment. 

I think this is a real problem and this is a task of a generation. We are, together, promoting democracy and 
freedom, but every day, 25,000 people die because they don't have enough to eat or they don't have clean water 
to drink. This is really a shame for our generation. And you cannot accept it as a kind of natural order of things. It's 
not natural. Now nobody thinks that slavery is natural, but it was natural for centuries. We could live with slavery. 
How can we go on living with people dying because they don't have the basic needs? There are enough 
resources in the world. There are enough resources in the world. What we need is political will and good 
organization. 

And when I say good organization, I say good organization on the donors community, but also on them, on the 
African leaders, on the third world leaders, that they can also work with us for better governance, for the rule of 
law, for accountability in their societies, and transparency in their societies. And I hope that this year we can take 
all advantage of this year with a high-level event in September in New York, with al1- the Gleneagles summit and 
other occasions so that the United States and Europe will be in front running this battle against absolute poverty, 
and also for freedom and democracy around the world. 
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Thank you. 

PRESIDENT BUSH: Thank you, Jose. 

Couple of questions. Tom. 

a Mr. President, by all accounts, the votes just aren't there to end the filibuster against your nomination of John 
Bolton to go to the U.N. Your Secretary of State, Condoleezza Rice, wouldn't rule out a recess appointment. 
There is a recess coming up. \Mlere do you go from here? And would a recess appointment give Mr. Bolton 
enough time to do the kind of changes at the U.N. that you are looking for? 

PRESIDENT BUSH: I think Mr. Bolton ought to get an up or down vote on the Senate floor. That's my call to the 
Senate. I nominated John Bolton to be the ambassador to the United Nations for a reason. I'm sharing this now 
with my friends here. The American people know why I nominated him, because the U.N. needs refonn, and I 
thought it made sense to send a refonner to the United Nations. The U.N. is an important organization, and the 
American people, I think, will take - will understand how important it is when the U.N. is reformed and is held to 
account. And so we want more accountability and transparency and less bureaucracy. And John Bolton will help 
achieve that mission. And so I think it's time for the Senate to give him an up or down vote, now. And I'm not sure 
if they've made the decision to have that vote. I think tomorrow there is going to be an up or down vote, if I'm not 
mistaken, Tom. 

Q Tonight. 

PRESIDENT BUSH: Tonight? Yes. Well, put him in. If they're interested in reforming the United Nations, they 
ought to approve John Bolton. 

Do you want to call on somebody? 

a Mr. President, you spoke of common values were with Europe and the United States, and a strong Europe. 
Would you say that today, after the two summits between European Union and the United States, that the 
partnership has even become again a friendship between Europe and United States, and how you see the role of 
the Luxembourg presidency in that issue? 

PRESIDENT BUSH: Well, I appreciate that. First, the relations with Europe are important relations, and they've -
because we do share values. And they're universal values - they're not American values or European values, 
they're universal values. And those values, being universal, ought to be applied everywhere. And that's human 
rights, human dignity, rule of law, transparency when it comes to government, decency. And, obviously, if the EU 
and the U.S. speak with one voice on these issues, it's more likely to hear - people will hear it. 

I think the friendship between our respective countries in the EU are strong. Obviously, there's been a difference 
of opinion recently on certain issues, but that doesn't prevent the American people from holding the good folks of 
Luxembourg or Portugal in high esteem. There's a lot of traffic between our country, a lot of tourism, a lot of trade, 
a lot of commerce between individual countries within the EU and the United States. And that's because of mutual 
respect and the desire for people to get to know the world better. 

In tenns of your Prime Minister, he's an interesting guy. (Laughter.) He's a lot of fun to be around. He promotes 
serious business in a way that endears himself to people. And so I think his presidency has been an important 
presidency for the EU during difficult times, and he's handled it well. And I was going to say he's a piece of work, 
but that might not translate too well. Is that all right, if I call you a "piece of work"? (Laughter.) 

PRESIDENT JUNCKER: Okay. 

PRESIDENT BUSH: He's done a good job, and I value his friendship. I know it's really important for people at our 
-- when we sit down at the table, to have a friendship, so we can discuss things in a frank way, in an honest way, 
without fear of being able to tell people what's on our mind. That's the best way to get things done, and Jean­
Claude certainly has been that way, as has Jose. 
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Adam. 

Q Mr. President, we were told that you planned to sharpen your focus on Iraq. Why did this become necessary? 
And given the recent surge in violence, do you agree with Vice President Dick Cheney's assessment that the 
insurgency is in its last throes? 

PRESIDENT BUSH: Adam, I think about Iraq every day - every single day - because I understand we have 
troops in harm's way, and I understand how dangerous it is there. And the reason ifs dangerous is because 
there's these cold-blooded killers that will kill Americans or kill innocent Iraqis in order to try to drive us out of Iraq. 
I spoke to our commanders today - Commander Abizaid today, and will be speaking to General Casey here this 
week, getting an assessment as to how we're proceeding. We're making progress toward the goal, which is, on 
the one hand, a political process moving forward in Iraq, and on the other hand, the Iraqis capable of defending 
themselves. And the report from the field is that while ifs tough, more and more Iraqis are becoming battle­
hardened and trained to defend themselves. And that's exactly the strategy that's going to work. And it is going to 
work. And we will - we will complete this mission for the sake of world peace. 

And you just heard the EU is willing to host this conference with the United States in order to help this new 
democracy move forward. And the reason why is many countries understand that freedom in the heart of the 
Middle East will make this world more peaceful. 

And so, you know, I think about this every day, every single day, and will continue thinking about it, because I 
understand we've got kids in harm's way. And I worry about their families; and I obviously, any time there's a 
death, I grieve. But I want those families to know, one, we're not going to leave them - not going to allow their 
mission to go in vain; and, two, we will complete the mission and the world will be better off for it. 

Q Mr. President, many in Europe -

PRESIDENT BUSH: You're offending people here, we got two other-

Q Mr. President, many in Europe are worrying that with the fight against terrorism the commitment of the United 
States to human rights is not as big as it used to be - that is not only to do with Guantanamo, but also with the 
secret prisons where the CIA holds terror suspects. My question is, what will happen to these people who are 
held in these secret prisons by the CIA? Will they ever see a judge? Or is your thinking that with some terror 
suspects, the rule of law should not apply or does not have to have applied. 

PRESIDENT BUSH: First of all, I appreciate that question, and I understand we - those of us who espouse 
freedom have an obligation, and those who espouse human rights have an obligation to live that to those -live 
up to those words. And I believe we are, in Guantanamo. I mean, after all, there's 24 hour inspections by the 
Intemational Red Cross. You're welcome to go down yourself -- maybe you have - and taking a look at the 
conditions. I urge members of our press corps to go down to Guantanamo and see how they're treated and to see 
- and to see - and to look at the facts. That's alii ask people to do. There have been, I think, about 800 or so that 
have been detained there. These are people picked up off the battlefield in Afghanistan. They weren't wearing 
uniforms, they weren't state sponsored, but they were there to kill. 

And so the fundamental question facing our government was, what do you do with these people? And so we said 
that they don't apply under the Geneva Convention, but they'll be treated in accord with the Geneva Convention. 

And so I would urge you to go down and take a look at Guantanamo. About 200 or so have been released back to 
their countries. There needs to be a way forward on the other 500 that are there. We're now waiting for a federal 
court to decide whether or not they can be tried in a military court, where they'll have rights, of course, or in the 
civilian courts. We're just waiting for our judicial process to move - to move the process along. 

Make no mistake, however, that many of those folks being detained - in humane conditions, I might add - are 
dangerous people. Some have been released to their previous countries, and they got out and they went on to the 
battlefield again. And I have an obligation, as do all of us who are holding office, to protect our people. Thafs a 
solemn obligation we all have. And I believe we're meeting that obligation in a humane way. 
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As well, as we've got some in custOdy - Khalid Shaykh Muhammad is a classic example, the mastermind of the 
September the 11th attack that killed over 3,000 of our citizens. And he is being detained because we think he 
could possibly give us information that might not only protect us, but protect citizens in Europe. And at some point 
in time, he'll be dealt with, but right now, we think it's best that he be - he be kept in custody. 

We want to learn as much as we can in this new kind of war about the intention, and about the methods, and 
about how these people operate. And they're dangerous, and they're still around, and they'll kill in a momenfs 
notice. 

In the long run, the best way to protect ourselves is to spread freedom and human rights and democracy. And -
but if you've got questions about Guantanamo, I seriously suggest you go down there and take a look. And -
seriously, take an objective look as to how these folks are treated, and what has happened to them in the past, 
and when the courts make the decision they make, we'll act accordingly. 

Thank you. I appreciate that. Thank you all very much for coming. 

END 1 :35 P.M. EDT 

Return to this article at: 
http://www.whjte.ll()u~~.go\f.lnewsfr~.l.eases/200!5/061200p06.?O-.1 Q .. htr:t:ll 

~t:Llt:>( HERE TO PAlNr 
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Sleep Deprivation/Frequent Flyer Program Chronology for Mr. Jawad derived from prison logs 
Date 2004 Local Time From Cell To Cell Elapsed time Comment 

7-May 18471 A26 L48 
7-May 21031 L48 L40 3:16 
8-May 00021 L40 L48 2:59 
8-May 00021 L48 L40 0:00 
8-May 00041 L40 L48 0:02 Extra short midnight move 
8-May 04051 L48 L40 3:01 
8-May 07121 L40 L48 3:07 
8-May 10491 L48 L40 3:37 
8-May 13321 L40 L48 2:43 
8-May 16011 L48 L40 3:29 
8-May 19011 L40 L48 3:00 
8-May 21031 L48 L40 3:02 Coded "Frequent Flyer" 
8-May 23551 L40 L48 2:52 
9-May 04011 L48 L40 4:06 
9-May 07301 L40 L48 3:29 
9-May 10081 L48 L40 2:28 
9-May 13091 L40 L48 3:01 
9-May 15591 L48 L40 2:50 
9-May 19091 L40 L48 3:10 
9-May 19131 L48 L40 0:04 
9-May 21181 L40 L48 2:05 

10-May 01041 L48 L40 3:46 
10-May 04431 L40 L48 3:39 
10-May 07041 L48 L40 2:21 
10-May 10001 L40 L48 2:56 
10-May 12581 L48 L40 2:58 
10-May 18541 L40 L48 5:56 
10-May 21411 L48 L40 2:47 
11-May 00201 L40 L48 2:39 
11-May 01131 L48 L40 0:53 Extra short midnight move 
11-May 04061 L40 L48 2:53 
11-May 07031 L48 L40 2:57 
11-May 10161 L40 L48 3:13 
11-May 13051 L48 L40 2:49 
11-May 15571 L40 L48 2:52 
11-May 19081 L48 L40 3:11 
11-May 21031 L40 L48 2:55 
12-May 00021 L48 L40 2:59 
12-May 04041 L40 L48 3:02 
12-May 07011 L48 L40 2:57 Coded "FF" 
12-May 10081 L40 L48 3:07 Coded "FF" 
12-May 13051 L48 L40 2:57 Coded "FF" 
12-May 15531 L40 L48 2:48 
12-May 19081 L48 L40 3:15 
12-May 21051 L40 L48 2:57 
13-May 00101 L48 L40 3:05 
13-May 04081 L40 L48 3:58 
13-May 10121 L48 L40 6:04 
13-May 14081 L40 L48 5:56 



13-May 16051 L48 L40 1:57 
13-May 19171 L40 L48 2:12 
13-May 21001 L48 L40 2:43 
13-May 23551 L40 L48 2:55 
14-May 01071 L48 L40 1 :12 Extra short midnight move 
14-May 03541 L40 L48 2:47 
14-May 07031 L48 L40 3:09 
14-May 09521 L40 L48 2:48 
14-May 13081 L48 L40 3:16 
14-May 16061 L40 L48 2:58 
14-May 18491 L48 L40 2:43 
14-May 20551 L40 L48 2:06 
14-May 23491 L48 L40 2:54 
15-May 01001 L40 L48 1 :11 Extra short midnight move 
15-May 03481 L48 L40 2:48 
15-May 06571 L40 L48 3:11 
15-May 10081 L48 L40 3:11 
15-May 12581 L40 L48 2:50 
15-May 16081 L48 L40 3:10 
15-May 19171 L40 L48 3:09 
15-May 21051 L48 L40 1:48 
16-May 00081 L40 L48 3:03 
16-May 00481 L48 L40 0:45" Extra short midnight move 
16-May 04011 L40 L48 3:13 
16-May 07091 L48 L40 3:08 
16-May 09591 L40 L48 2:50 
16-May 13081 L48 L40 3:09 
16-May 15571 L40 L48 2:49 
16-May 19161 L48 L40 3:19 
16-May 21021 L40 L48 2:48 
17-May 00001 L48 L40 2:58 
17-May 00571 L40 L48 0:57 Extra short midnight move 
17-May 04051 L48 L40 3:08 
17-May 07001 L40 L48 2:55 
17-May 10061 L48 L40 3:06 
17-May 12561 L40 L48" 2:50 
17-May 16061 L48 L40 3:10 
17-May 19051 L40 L48 2:59 
17-May 21001 L48 L40 1:55 
18-May 00051 L40 L48 3:05 
18-May 04091 L48 L40 3:54 
18-May 07141 L40 L48 3:05 
18-May 09471 L48 L40 2:33 
18-May 12591 L40 L48 3:12 
18-May 15531 L48 L40 2:54 
18-May 19221 L40 L48 3:29 
18-May 21021 L48 L40 2:40 
18-May 23471 L40 L48 2:45 
19-May 00541 L48 L40 1:07 Extra short midnight move 
19-May 03521 L40 L48 2:58 
19-May 07181 L48 L40 3:26 
19-May 10121 L40 L48 2:54 



19-May 13101 L48 L40 2:58 
19-May 16101 L40 L48 3:00 
19-May 19231 L48 L40 3:13 
19-May 21011 L40 L48 1:38 
20-May 00191 L48 L40 3:18 
20-May 00571 L40 L48 0:38 Extra short midnight move 
20-May 03501 L48 L40 2:53 
20-May 07051 L40 L48 3:15 
20-May 1011L L48 L40 3:06 
20-May 1609L L40 L48 5:58 

316hrs10min Total Elapsed Time 
2hrs50min Average Time Between Moves 

23-May 1059L L48 L5 Camp Reorg Next Move 
26-May 0217L L5 6202 Move to Camp 5 Next Move 
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SECRETARY OF DEFENSE 

1000 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1000 

MEMORANDUM FOR COMMANDER usSOUrnCOM JAN 15 2003 
SUBJECT: Counter-Resistance Techniques (U) 

(S) My December 2, 2002, approval of the use of all Category II 
techniques and one Category III technique during interrogations at 
Guantanamo is hereby rescinded. Should you detennine that particular 
techniques in either of these categories are warranted in an individual case, 
you should forward that request to me. Such a request should include a 
thorough justification for the employment of those techniques and a detailed 
plan for the use of such techniques. 

(U) In all interrogations, you should continue the humane treatment of 
detainees, regardless of the type of interrogation technique employed. 

(U) Attached is a memo to the General Counsel setting in motion a 
study to be completed within 15 days. After my review, J will provide 
further guidance. 

C1assificd'by: Secrellll)' Rumsfeld 
Reason: I.S(t) 
Declassifyon: )0 years 

UNClASSIFIED 
Oec1as~ify UDder _ Aulbcriry of EPcll1ive 0nIa' 12951 
By Executive SecreWy. QfftQeoflbc Scc:rewy ofDefcosc 
By William P. MarrioIl. CAPT. USN 
JUDe 21. 2004 

~~ 
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DETAINEE INTERROGA nONS IN THE GLOBAL WAR ON 
TERRORlSM: 

Assessment of Legal, Historical, Policy and Operational 
Considerations 

I. Introduction 

~ On January 15,2003, the Secretary ofDdens< (SECDEF), directed the· 
General COWlSel of the Department ofDefen.e (DOD GC) to establish a working group 
within the Department of De fellS. (DOD) to ...... the legal, policy, and operational 
issues rclating 10 the intmosalions of detainees beJd by the United States Armed Forces 
in the war on terrorism. Attachment 1. 

~ . 
~,'i'R'j On January 16, 2003, the DOD GC asked the GeneraI COIDlIld ;,fthe 

Department of the Air Force to convene this working group, cOmprised ofreprC:SC:ntiti\ICS 
of the following entities: the Office of the Undersecretary ofDef .... (policy). the 
Defens.Intelligence Agency, the General COUDSel. ofth. Air Force; AnDy, and Navy 
and Counsel to the Commandant of the Marine Col»', tbe Judge AdVocates General of 
the Air Force, AnDy, Navy, and Marin .. , and the Joint Sta1fLegal CoIDlIld and JS. 
Anachinent 2. The fonowing assessment is Che result of the cOllaborative eft"orts oftbose . 
organizations, after consideration of diverse views, and was infonned by a Department of 
Justice opinion. 

~ . 
{~~1J'j In preparing this assessment, it was understood that military members, 

. civilian employees of the United States, and contractor employees currently participate ill 
interrogations of detainees. FwtherJ tbose who participate in the decision procc:sses ale 
comprised of military personnel and civililJlS. 

(U) Our review is limited to the legal and poHcy considerations applicable to 
interrogation techniques appJied to unJawfill combatants in the GJtJbaJ War on TerroriSm 
interrogated outside the sovereign territory of the United States by DOD personnel in 
DOD interrogation facilities. Interrogations can be broadly divided into two categories. 
strategic and tactical. This document addresses only strategic interrogations that are 
those conducted: (i) at a fixed location created for that purpose; (ji) by a task force or . 
higher level component; and (Hi) other than in direct and immediate support of on..going 
military operations. All tactical intClJogations, including battlefield inten"o8ati~ 

. remain governed by existing doctrine and procedures and are not directly affected by ~ 
review. 

(U) 1n considering interrogation tecJmiques for possibJe applicatioD to unlawful 
combatants in lhe "strategic" category, it became apparent that those techniques could be 
divided into three types: (i) routine (tho&e that have been ordinarily used by interroeators 
for routine interrogations), iii) techniques comparable to the first type but Dot (onnaDy 
recognized. and (iii) morc aggressjve counter-resjstancc techniques than would be used in 
routine interrogations. The third type would only be appropriate when presented with a 
resistant detainee who there is good reason to beJieve possesses critical intelligence. 
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Many of Ibe teclmiques of the second and third types have been requested for approval by 
USSOUTHCOM and USCENTCOM. The worlcing group's conclusions regarding Ibese 
three types oftecJmjqu~s. illcJuding recommendations for appropriate safeguards, are 
presented at the end of this report. 

(U) This assessment comes in the context of a major threat to the security of the 
United States by terrorist forces who have demonstrated 8 ruthJCSI disrcgUd for eva. 
minimal standards of civilized behavior. with a focused mleDl to in1Jict maxiJ!JUD 
casualties on the United States and its people, including its civilian PopuJatftnr."Jn this 
context, infeJligence regarding their capabilities and intentions is of vital inteJat to the 
United States and its friends and allies. Effective interrogations of those unlawful 
combatants who are under Ibe control of Ibe United States have proven to be and will 
remain a critical somee Qfthis jnfcinnati~D necessary to national security. . 

a ~ .. 
~uant to the ConfidentiaJ Presidential Detennination. dated'fr:bruuy 7. 

2002 (Humane Treatment ofal Qaida and Taliban Detainees). Ibe President deimrlined 
thai members of aJ~Qaida and the Taliban are Wllawful combatants and tlJerefore are DOt 
entitled to the protections oftbe Geneva Conventions as prisoDers of war or otherwise. 
However, as a matter of policy, the President bas directed U.S. Armed Forces to treat aJ .. 
Qaida and Taliban detainees '"hwnanely" and ''10 the extent appropriate and consisteut 
with military necessity, in a manner consistent with the principles" of the Geneva 
Conventions. Due to the unique nature of the war on terrorism in which the enemy 
covertly attacks mnocent'civiJian popuJations without warning, and further due to the 
critical nature of lb. information believed to be known by certain oflbe a1-Q~aa and 
Taiwan detainees regarding future terrorist anaeks, it may be appropriate tbr'tbe-· 
appropriate approval authority to authorize as a military necessity the interrog8tiC?J) of 

. such unlawful combatants in a manner beyond that which may be applied to 8 prisona- of 
war who is subject to the protectiOns of the Geneva Conventions. . 

(U) In considering this issue, it became apparent that any recommendations and 
decisions must take into account the international and domestic la\1l1, past practices and 
pronoWlcements oftbe United States, DOD policy considerations, practical interrogation 
considerations, the views of other nations, and the potential impacts on the United States, 
its Armed Forces generally, individual interrogators. and those responsible for 
authorizing and directing specific interrogation techniques. 

(U) We were asked specifically to recommend teclmiques Ibat comply with all 
applicable Jaw and are believed consistent with policy considerations not only of the 
UnifccfSlates but which may bc unique to DOD. Accordingly, we undertook that analysis 
and conducted a technique~specific rcview that has produced a· summary chart 
(Anachment 3) for use in identifying the recommended teclmiques. 

n. International Law 

(U) The following discussion addresses the requirements of intemationa11aw, as 
it pertains to !be Armed Forces oflbe United States. as interpreted by Ibe United States. 
As wHJ be apparent in other seclions of Ih!~ analysis, other nalions and international 
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bodies may take a more restrictive view, whicb may affect our policy analysis. These 
views arc addressed in the "Considerations Affecting Policy''' section below. 

A. Tbe GeDeva Conventions 

(U) The Jaws of war contain obligations relevant to the issue of interrogation 
teclmiques and methods. It should be noted, however, that it is the position' of the U.S. 
Government that Done of the provisions of the Geneva Convention Relative to the 
Treatment of Prisoners of War of August 12, 1949 (Third Geneva Convention) apply to 
aJ Qaida detainees because, in/er alia, al Qaida is not a High Contractillfl Party to. the 
Convention.' As to the Tahoan, the U.S. position is that the provisions of Goocv. apply 
to our present conflict with the TaJiban. hut thai Taliban detainees do not qualitY as 
prisoners of war UlJder Article 4 of the Geneva Convcntion.2 1be Department of 1ustice 
. has adviSed that the Geneva Convention ReJative to the Protection of CiviJian PcrsonDeJ 
in time ofY'/ax (Fourth Geneva Convention) does not appJy to unJawfuJ combatants. 

B. The 1994 Convention Against Tortut. 

(U) The United $tatcs' primary obligation concerning torture and related 
practices derives from the Convention Against. Torture and OIher Crud, Inhuman. OJ' 

Degrading Treatment or Punishment (commonty referred to as "the Torture 
Convenlionj. The United State, ratmed the Convention in 1994, but did so with a 
variety of ReSClVanons and Understandings. . •. , 

(U) Article] oftbe Convention defines the tenD "torturc·· (or pwpose of the 
treaty. J The United States conditioned its rali.ficatioD of the: treaty on an understanding 
thaC 

.. .in order to constitute torture, an act must be specificalJy intended to 
inflict severe physical or menta) pain or suITering and that mental pain or 
suffering refers to prolonged mental hann caused by or resultiJig frOm (1) 
the intentionaJ infliction or threatened infliction of severe physical pain or 
suffering; (2) the administration or application. or tbreatclJed 
administration or application. of mind altering substances or -other 
proced,!"cs calculated to disrupt profoundly the sens .. or the personality; 
(3) the threat of imminent death; or (4) the threat that another person will 
imminently be subjected to deatl\ severe pbysical pajn or suffcrin& or the 

'h Prcsideld detmDiDc:d thal"DODC orlM provisions of Geneva apply 10 our CODtlkt with al..QIidl: 
in AfghaniS1l.D or dIe-where lhrouJhout the world because, amoD' other IcasODS, .J-Qaida. ill DDt. HiP 
Contracrin& pany 10 Geneva." Coafidenriat Presidential DelenuiDarion, subject: HUJDaDe Trea1meDC of aI 
Q~p ..... 1Dd r.h"baD Detainees. dated Feb. ',2002. 
l~ P,esidcn, delenniDed that ''the T.h"bu delJmecs are unlawful combatants aDd. therefore, do not 
~1ify 85 prisoners of wu UDdcJ AsticJe 4 of GcDeva." 14 
(l1) Anide- I provides: '"FOI the purposes of this CoDvc:nriOIl, the lenD 'torture' means my act by wbic:II 

$cvere pain CJ'sulJeriog. whether physical or ~I. is iuktltionaJJy iDfliCled on • pcISOD {or such purposes 
as obtaioibB nom him 01 a third persoD infOrmitioa 01 a confession, punishiDe him for IIlld be or. ddnt 
persoa has coDlllDttcd or is suspecled Clfbavm, committed, or mtimidatiD£ or coercing him or. ddrd 
pc11oa, or fOl at reafon based OD discriminatiou of any kind, wbm such paiD or su1feriD, is iD1Iic1cd by or 
at r.be insti,.rion of or witb the coosent or acquiesceacc of. public offici.l acliDs in an ofTJciaJ capacity. It 
doe:! Dot iDcJude Plin or sutreriDB arising only from. inhercDI iu or incidental 10 lawful SlDCbODS." 
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admfuistration or appJication of mind altering substances or other 
prOcedures calculated to disrupt profoundly the senses or pmonality.· 

, 
(U) Article 2 of the Convention requires the Parties to "take effective legislative, 

administrative,judicial and other measures to prevent acts of tortUre in any terntory 
under its jurisdiction." The U. S. Government believed existing state and federal criminal 
law was adequate to fulfill this obligation, and did not enact implementing legislation. 
Article 2 also provides that acts of torture cannot be justified on the grounds o,f exigent 
circumstances~ such as a state of war or publjc emergency. or on orders from a superior 
officer or public authority.' The United States did not bave an Unden;tanding or 

" Reservation relating to this provision (however the U.S. issued a Declaration stating that 
Article 2 i, not self-executing). 

(U) Article 3 of the Convention contltin, an obligation not to expel, retiun, or 
extradite a person to another state where there are "substantial grounds" for believing that 
the person would be in danger of being subjected to torture. The U. S. understandilll 
relating tQ this article is that it only appJies "if it is more likeJy than nor that the pCflOD 
would be tortured. 

(U) ·Under Article 5, the Panics are obligatOd to esiabli,hjurisdiction over acts Of 
torture when committed in any territory under its jurisdiction OJ on board a ship or 
aircraft registered in that state, or by its nationals whereVer commined. The U.S. bas 
criminal jurisdjclion ovd tcnitorics under U.S. jurisdiction and onboard U.S. registered 
ships and aircraft by virtue oftbe special maritime and territorial jwisdictioD of the 
United States (the "SMT},,) es,abli.bed under 18 U.S.C. § 7. ACls that would constitute 
tonure are likely to be criminal acts under the SMT] as discussed in S«tiOD m.A.2 
below. Accordingly, the U. S. bas satisfied "its obligation to establisbjurisdictioD over 
such acts in territories under U.S.jurjs9iction or on board a U.S. registered ship "or 
aircraft. However. the additional "rcquiJemcnt of Article 5 concerning jurisdictiOD over 
acts of torture by U.S. nationals ''wherever committed" needed legislative 
implementation. Chapter II3C o{Title 18 of the U.S. Code ploYl'des federal criminal 
jurisdiction over an extraterritorial act OJ" attempted act of torture iftbe offender is a U.S. 
national. The statute defines "torture" consistent with the U.S. Understanding on Miele 
I of the Torture Convention. 

(U) The United States is obligated under Article 10 of the Convention to ensure 
that law enforcement and military personnel in"VoJved in interrogations are educated and 
infonned reSaTding the proh.ibition against tortUre. Under Article I J ~ systematic revielf"s 
of interrogation roles. methods,. and practices are also reqpired. 

(U) In addition to torture, the Convention prohibits cruel, inhuman and de~g 
treatment or punishment within tmitori .. under a PartY's jurisdiction (Art 16); Primarily 
because the meaning o{the term. "cruel, inhuman and degrading treattnent or 

• (U) 18 U.s.C. § 2340 tracks this language. For. fwther discussiou oftbe U.S. uoderstandin&s I.Dd 
reservations, see the lDiti.1 Rcpon ofthc: U.S. CO cbc U.N. Comminee Againsl Tonurc, dalCd Occober IS, 
t999. 
I (U) See discussion ill cbe Domestic Law JCCbOll OD Ibe ncceuily defense. 
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punislunent" was vague and ambiguous, the United States imposed. Resenoation on this 
article to the effect that it is bound only to the extent thai such treatment or punishment 
means the ciud, unusual and inhumane treatment or punislunent prohibited by"the 5th

, 8th
, 

and 14th Amendments to the U.S. Constitutjon (see discussion infra, in"the Domestic Law 
section). 

(IJ) In. sum, the obligations under the Torture Convention apply to the 
interrogation of unlaw fbi combatant detainees, but lite Torfm'e Convention prohibits 
torture only as de1ined in the U.S. Understanding. and proJuDitil "cruel, ·inhuman, and 
degradinB treatment and punislunent" only to the extent of the U.s. R .. crvation relatiDB 
to the U.S. Constitution. 

(IJ) An addition;l! treaty to whic.b tlie United States is a party is the Internation;l! 
Covenant on Politie;ll and Civil Rights, ratified by the United States in 1992. Article 7 of 
this treaty provides that ''No one shal' be Slibjected to-torture or to cruel, inhuman or 
degrading treatment or punisbmenL" . The United States' ratification of the Covenant was 
subject to • Reservation that "the United States considers itselfbound by Article; only to 
the extent thit cruel, inhuman, or degradinB treatment or pnnislunent means the cruel and 
unusual treatment or punislunent proJu'bited by the Fillh, Eighth, and/or Fourteenth 
Amendments·to the Constitution of the United States." Under this treaty,. "Human 
Rights Committee" may, with the consent of the Party in question, consider ;l!legations 
that sucb Party is DOt IUlfilling its obligations under the Q>venant. The United States has 
maintained consistently that the Covenant does not appJyoutside the United Stales or its 
special maritime and tenitoriaJ jurisdiction, and that it dOes not apply to operations of the 
rniJilaJ)' during an intem,tional 8rmed conI1ict. 

c. Cunomary IDterDatfoD.J Law 

(U) The Department of Justice has concluded that customary international Jaw 
cannol bind the Executive Branch under the Constitution because it is not federal law. 6 

In particular, the Department of JUstice has opined that "under clear Supreme Court. 
precedeDt. any presidential decision m the current conmC1 concerrifng the detention and 
trial of al-Qaida or TaIwan militia prisoners would constitute a "contrCilJling" Executive 
act that would inunedialeJy and completely override auy custOJDary intemationallaw.,,7 

'(lJ) Memorand:um daled Juuuy 22. 2002, Re: Applicotion o/TTeaoo ond Laws 10 ol-(!aido ond Tah1xzn 
Dtltlmea.t 32. 
7 (lI) M~randum dated January 22, 2002. Re: .Application o/1TealJes and Laws 10 al-Qaida an4 Talibon 
DeltJineu .t 35. 

/ 
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ID. Domestic Law 

A. Federal Criminal La .. 

1. Torture Statute 

(U) 18 U.S.C. § 2340 defines as torture any "ac, commil/ed by aperson aCling 
under the color of low specifically intended to in}1iCl severe pnysico/ or mental poin .•.. " 
The intent required is the intent to inflict severe physical or mental pain. 18 U.S.C. § 
2340A requires that the offense: occur "outside the United States." lwisdiction over the 
offense exlends to any national o/the Unit~ States or any alleged offender present in the 
United States. and could, therefore, reach mi.litary members, civilian employees of the 
United States, or contractor employ .... I The ·'United States" i. defined to include all 
areas under the jurisdiction of the United States, including the special maritime and 
territorial jurisdiction (SMTJ) of the United States. SMTJ i •• statutory creation' that 
cxtcnd. the criminal jurisdiction of the United Stat .. for designated crimc:. to defined 
areas. lo The effect is to grant federal court crimi~aJ jurisdiction for the specifically 
identified crimes. . 

(U) The USA Pattiot Act (2001) amended the ejefmition of the SMTJ to add 
. subsection 9, which provides: 

"With respect to offenses committed by or against a national of the United States 
as that lenJJ is used in section: ] OJ of the lmmigration and Nationality Act -

(A) the premises of United States diplomatic, consuJar, military or other United 
States Government missions or entities in foreign Slalcs. including the buiJdings.. 
parts of bun dings, and land -appUJ1cnanl or ancillary thereto or used for purposes 
of maintaining those ,russians Or entities, irrespective of ownershlp; and 

(B) residences in foreisn States arid the land appurt""""" or ancillary thereto, 
irrespective of ownership, used for purposes of those missions .or entities or used 
by United Slates personnel assigned to those missions or entities . 

• (U) Sc«ioo 234D.A provide&, "It'hoevu ouuide the Uniaed Sillel t"OJDJIUts OJ antmpts to commit torture 
.hoD be f""d or imprioooed.. •• (_bud odded). 
9 (U) J 8 USC f 7, "'Special maritime .nd tmiloriaJ jwisdictiOli ofthc United Stales" iDc1udc$ aoy lmdI 
under the exclusive Of cODCWTaaljurisdictioo oflbe United StaleS. . 
II (U) Several puap_phs of 18 USC 17 arc,releYiDt to the issue .1 hand. Pmgraph 7(3) provides: (SMTJ 
iDcJocIes:] "'Any laDds reserved OJ' acquired fOJ the usc of the United States, aDd trndtt the C'xc:JDSi~ or 
C:Opcu:neJltjwisdictioo thereof, or aD)' place __ • PUlipph 7(7) pravidcs: [SMTJ iDc:ludeI:) "'Any pbce 
outside the jurisdiction of .DY DlbOD 10 aD offcpsc by or .!.iDsl • utional of the: UDitcd States. • Similarly. 
paragraphs 7{J) aud 1(S) txtCDd SMTJ jurisdjction to. "1be high seas, Iny alber· ... alen: within the admiraIry 
aud maricime jll'isdit1ioo of the Umtc:d States and Old of the jurisdictioa of Dy particular leak, aod ID)' 
veud belonrina iD whole or in pan 10 dtc United StakS ..... and 10 "'my aircraft beloDgi:Ds iD whole or ill 
part 10 !hi: Umtcd Stites ... while such aircnft is ill fJjpl over ~ bigb seas. OJ over any otbeJ Wllers within 
the ~dmiraJ1)' aDd maritime jurisdiction of the United Slates aDd OUI of the jurisdiction of Iny particular 
Stale," 

7 
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. .." 

Nothing in this paragraph shall be deemed to .upmede soy treaty or international 
agreement with which this paragraph conJJicts. This paragr.iph does DOt apply 
with respect to an offense committed by a person described in secriOD 3261(a) of 
this tille. 

(U) By itS tenns, the plain language of new subsection 9 includes Guantanamo 
Bay Naval Station (GTMO) within the definition of the SMT1, and accordingly makes 
GTMO within the United States for purpoaci of § 2340. As such, the Torture Statute 
does not apply to the conduct of U.S. personnel at GTMO. Prior to passage of the Patriot 
Act in 2001, GTMO was still cODSidcred within the SMT1 as manifested by (i) the 
prosecution of civilian dependents and employees living in GTMO.in Federal Dime! 
Courts based on SMT1 jnrisdiction, and (ii) a Department of Justice opinion" 10 thai 
effccl. 

(U) Any person who commits an enumerated offense in a location thai is 
considered within the special maritime and tenitorial jwisdictiOn is subject to the" 
jurisdiction of the United States. 

(U) For the pwposes of lhis discussion. it is asswned that ~ interrogation done 
for official pwposes is under "coJor of JaW" and that detainees are in D9D's custody or 
control. 

(U) Although Section 2340 docs not apply 10 iilLerrogalions at GTMO, il could 
apply 10 u.s. opcralioDS outside U.S. jnrisdiction, depending on the facts and 
circwnstances of each case invoJved. The foHowing anaJysis is r~Jcvant to such , 

. activities. 

(U) To convict a defendant of tortUre, the prosecution must establish that: (I) the 
torture OCCUlTed outside the United Stat.,; (2) the defendant acted unda color Or laW; (3) 
the victim was within the defendant's custody or physical control; (4) the defendant 
specifically intended to cause severe pbysieal or mental pain or sutTering; 8DtI (5) that the 
act inflicted .evere pbysical or mental pain or suffering. See a/so 5". Exec. Rep. No. 101-
30, at 6 (1990). (''For an act to be 'torture,' it must ... cause severe pain and sutTcriJ18, 8DtI 
be intended to cause severe pain and l5U1Tering. '") 

D. "Spet"ifically latended" 

(U) To violale Section 2340A, the statute requires that severe pain and suffering 
must be inflicted with specific intent. See 18 U.S.c. § 2340(1). In order for a defendant 
to have acted with specific intent, be must have expressly intended to achi~ the 
forbidden act. See United Siaies v. Caner, 530 U.S. 255, 269 (2000); Black's Law 
Dictionary at814 (7th ed. J999) (defining specific intent.s "[t]he intent to accomplish 
the precise criminal act that one i. later charged with'). For example, in Rau/a[v. Uni,ed 
Sto,es, 5 I 0 U.S. 135, J 4 J (1994), the sta)"te at issue was construed to require that the 

II (U) 6 Op. OLe 236 (1982). The issue' was Ihe stltus ofGTMO (OJ purposes oft stl.tule baDDiD& sloe· 
machiDc:s on "auy 1uJd where the United StaleS ,ovtrumenl exercises cxclwi'YC orCObCWleot jurisdiction· 
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defendant act with the "specific intent to commit the crime." (Internal quotation m8rJcs 
and citation omitted). As a result, tbe defendant had to act with the express "purpose to 
disobey the Jaw" in order for the mens rea element to be satisfied. Ibid (lntemaJ 
quotation marks and citation omiued.) 

(U) Hen:, because Section 2340 requires that a defendant act with the sPecific 
intent to inflict severe pain, the infliction of such pain must be the defendant's precise 
objective. lfthe staNte had required only general, intent, it would be sufficient to ' 
establish guilt by showing that the defendant ·possessed knowledge wiib respect to the 
oChU reus of the crime." Ctlner, 530 U.S. ot268. lfthe defendant acted knowing that 
severe pain or suffering was reasonably likely to resuU from ms actions, but nO more, he 
would have acted only with general intent See id at 269; Black's Law Dictionary: 813 
(7th ed. 1999) (explaining that general intent "usu[aOy] takes the forin ofreckJes ...... 
(involving aCNai awareness of a risk and the cuipable taking of that risk) or negligence 
(involving blameworthy inadvertence),,). The Supreme Court has'used the following 
example to illustrate the difference between these two mental states: ' 

[AJ P=OIl entered a bank and took money tiom • teUcr at gunpoint, 1!0I 
deliberately failed to make a quick getaway from Ibe bank ,in the hope of being 
arrested so that he would be rcrumed to' prison ~ treated for alcoholism. 
Though this defendant knowingly engaged in Ibe acts ofu~ing force and taking 

. money (satisfying "genera] intent"), he did not inlend pennanently to deprive the 
bank of its possession of the money (failing to satisfy "specific intent,. 

CtlTler, 530 U.S. at 268 (citing I W. Lafave & A. Scott, Substantive Criminal Law § 3.S, 
. at 315 (1986). ' . 

(U) As a theoretical matter, therefore, knowledge alone that a particu~u Tes~ is 
certain to occur does DOt constitute specific intent. As the Supreme Comt explained in 
the context of murder, "the ... common Jaw of homicide distinguishCS ... bctwcco8 penon 

, . 
who knows Ibat another person will be killed as a result of his conduct and • person who 
acts with the specific purpose oftaking another's life{.]" United Statu v. Bailey, 444 
U.S. 394, 405 (1980). "Put differently. the law distinguishes actions taken 'because of • 
given end from actions taken 'in spite~ of lheir unintended but foreseen consequences." 
Yaccov. Quill,52] U.S. 793, 802-03 (1997). Thus, even if the defendant knows that 
severe pain will result from his actions, if causing sucb hann is not his objective. be Jacks 
tbe requisite specific intent even Ibough Ibe defendant did not act in good failb. lostead, 
a defendant is guilty of torture only ifbe acts with the express PUJpose ofin1lieting severe 
pain or suffering OD a person within his custody or pbysicaJ control. While as a 
theoretical matter such knOWledge docs not constitute specific: intent. jmies are permitted 
to infer from the {actual circumstances tbat such intent is present. See. e.g .• United States 
v. 'Godwin, 272 F.3d 659, 666 (4th CiT. 2001); United States v. Karro, 257 F.3d 112, 118 
(2d CiT. 2001); United States v. Wood, 207 F.3d 1222, 1232 (10th Cir. 2000); Henderson 
v. United Stares, 202 F.2d 400, 403 (6th Cir.1953). Therefore, when a defendant knows 
that hi. actions will produce the prOhibited resull, a jury will in alllikelibood conclude 
that the defendant acted witll specific intent. 

9 
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(U) Further, a showing that an individual aci~ with a good faith belidthat his 
conduct would not !,<oduce the result that the law prohibits negates specific intent. See, 
e.g., SuulhAII. Imld. Ptrshp. olTenn v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where 
a defendant acts in good faith, he acts with an honest belief that be has nol engaged in the 
proscribed conduct. See Cheek v. United SIOIU, 498 U.S. 192,202 (1991); United Statu 
v.Mancuso, 42 F.3d 836, 837 (4th Cir. 1994). For example, in the context of mail iiaud, 
if an individual honestly believes thaI the Jmllerial transmitted is tnJlhfuI, he bas nol aCted 
wilb the required inlent to deceive: OJ mislead. See, e.g., Uni~ed Statu v. SayalJa01ll. J 86 
F.3d 928, 939·40 (9th Cir. 1999). A good faith belief need nol be a reasonable one. See 
CIoeek. 498 U.S. 31202. 

(U) Although a defendant theoretieally could hold an unreasonable belief thai hi. 
acts wouJd not constitute the actions prohibited by the statute, even though they would as 
a certainty produce the prohibited effects, as a matter of practice in the federal criminal . 
justice system. it is highly unlikely that ajmy wouJd acquit in such a situation. Wbae. 
defendant holds an unreasonable belief, he will connonl the problem of provine to the 
jury thaI he actually held thaI belief. As the Supreme Court noted in CIouk, "the more 
unreasonable the asserted belief. at misunderstandings are, the mote likely the jury ... wiD 
find thaI the Govemmentbas carried ils burden of proving Icnowledge." Jd 31203-04. As 
explained above, a jury will be penniHed to infer that the defendant held the mjuisitc 
speCific intent. As a matter of proof, therefore, a good f~1h defense wi)) prove more 
compelling when a reasonable basis exists for the defmdant's belief. 

b. "Severe PaiD or Suffering" 

(U) The key st>rotory phrase in the definition of torture i. the stalement thaI acts 
amount to torture if they cause "severe physical OJ mental pain or suffering." In 
-examining lhc meaning of a statute. its text must be the staJt~g point. See INS v. 
Phinpalhya, 464 U.S. 183, 189 (1984) ("This Court has not.., on numerous occasions that 
in aJJ caSes involving statutory construction. our. starting point muse be the Janp. 
employed by Congres .... and we assume that the legi.latiVe purpo§P isexpresaecl by the 
urdinary meaning of the words used.") (internal quotations and citations omitted). 
Section 2340 makes plain thai the inlliction of pain or sutrerins per .e. whether il i, 
physical or mental, is insufficient to amount to toJtW"e. Instead, the tat prOvides that P~ 
or suffering mUst be "severe." The statute does no~ however, define 1be·lerm "severe. II 
"hi the absence of such a definitjon~ we construe a statutory lenn in accordance with its 
atdinary or Datural meaning." FDiC v. Meyer, S I 0 U.S. 471, 476 (1994). The dictionary 
defines "severe" as "[uJnsparing in exaction. punisJunent, or censure" or "Cj)n1Jictins 
discomfort or pain hard 10 endure; sbarp; afflictive; distressing; violent; extreme; as 
severe pain, aoguish, torture." Webster's New Inlernational Dictionary 2295 (2d ed. 
1935); see American Heritage Dictionary of the Englisb Language 1653 (3d cd. 1992) 
("extremely violent or grievous: seVere pain") (emphasis in original); IX The Oxford 
English Dictionary" 572 (J 978) ("Of pain, sutrering, loss, or the like: Grievous, exlRme" 
and "of cirCumstances ... bard to sustaiJ)' or endurej. Thus, the adjective "severe-
conveys that the pain or suffering mu.t be of such a high level of intensity that the pain is 
difficult for the subject to .endure. 

)0 
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c. "Severe mentaJ paiD or suffering" 

(U) Section 2340 gives further guidance as to the meaning of "severe JDCDtal pain 
or su1Terin~ " as distinguished from severe physical pain and suffering. 1be statute 
defines "severe mental pain or sufferinS" as: . 

the prolonged mental harm caused by or resulting frame- . 
(A) the intentional infliction or threatened infliction of Severe physical pain or 
suffering; 
(B) the adminiSb"atioD or awJication. or threatened administration or application. 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the pm~ity; 
(C) the threat of imminent death; or 
(D) the threat that another person wiU imminently be subjected to death, ""ven: 
physical pain or suffering. or the administration or application oflJlind..aJtering 
substancc.s or other procedures c~lculated to disrupt profoundly the senses or 
personality. 

18 U.s.C. § 2340(2). In order to prove "severe mental paln or suttering." the statute 
requires proof of "prolonged menlaJ hanD" that was caused by or resuJted from one of 
foUr enumerated acts, We consider each of these elementS. 

i "Prolonged MenttJI HilT"," 

(U) As, aD initial matter, Section "2340(2) requires that the sever~ mentaJ.p8in 
must be evidenced by "prolonged mental h~." To prolong is to "Jengthe:D unime- or to 
"extend tbe duration of, to drsw out. ~ Webster's Third New International Dictionuy . 
1815 (J 988); Webster's New International Dictionary 1980 (2d ed. 1935) •. Accordingly, 
"prolong" adds". temporal dimensjon 10 the bmm to the individual, namely, tha.the harm 
must be one that is endured over some period of1ime. Put anothCl way. the acts giving 
rise "to the bann must cause some lasting, though not necessarily permanent. damap. For 
example, the mental strain experienced by an individual during a ·Iengthy and intense 
interrogatjon, such as one that state" or local police nrlBht conduct upon a criminal " 
suspect, would not violate Section 2340(2). On the other hand, the development of a 
mental disorder such as posttraumatic stress disorder. which can last months or even 
years. or even chronic depression, which also can last for a considerable period of time if 
untreated, "mjght satisfy the prolonged hann requirement. See Americau P~atric 
Association, Diagnostic and Statistical Manual of Memal Disorders 426. 439-45 (4th cd. 
J994) ("DSM-N"). See a/so Cralg Haney & Mona Lynch, Regulating hisonor o/tloe 
Future: A Psychological Analysis o/Supermax and Soli/ary Confinement, 23 N.Y.U. 
Rev. L. & Soc. Change 477, 509 (J 997) (noting that posttraumatic s\rC&s disorder i. 
frequently found in torture victims); ifSaDa Loue,lmmigration Low and HeIlitA § 10:46 
(2001) (recommending" evaluating for post.traumatic stress rusorder immigrant-client 
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who has experienced torture). By contrast to "severe pain"'the phrase "prolonged 
mental hann" appears nowhere else in the U.S. ~ode nor does it appear in relevant 
medical Hterature or international human rights reports. 

(lJ) Not only must the mental hann be prolonged' to amount to severe mental pain 
and su.fferin~ but also it must be caused by or result from one of the acts Jjsted in the 
statute .. ID the absence o( a catchall provision, the most natural reading of the pi-edicate 
acls listed in Section 2340(2XA)(D) i. that Congress intended the )jSllo be exhaustive. 
In other word~ other acts not included within Section 2340(2)IS enumeration are not 
within the statutory prohibition. See Leatherman v. TO"Q1It County Narcotics 
Intelligence & Coordination Unir. 507 U.S .. 163.168 (1993)(·~ressio uniru est 
exc/usio alterius"); Norman SinBer, 2A Sutherland on Slatutory Construction § 47.23 (6th 
ed. 2000) ("(WJhere a form of couduath. manner ofils perfonnance and operation. and 
the persons and thinss 10 which il refers are desisnated, there is an inference that aU 
omissions should be understood .. exclusions.") (foolDotes omined). We conclude that 
tonure within the meaning of the statute requires the specific intent to cause pro)ons'ed 
mental harm by one. ofth. acts listed in Section 2340(2). 

(U) A, defendant must specificaJJy intend 10 cause prolonged mental hanD for the 
defendant to have commined torture, It could be argued that a defendant needs to have 
speCific intent only to commit the predicate acts that g:fve risc'to prolonged mental harm. 
UDder thai view, so long as the defeudanl specifically intended 10, for example, Ihrealen I 
victim with imminent death, be would have had sufficient mens reo for a conviction. 
Acco"rding to this vieW, it would be.further ~e.ssary for a conviction to show only that 
the victim factually suffered prolonged mental h81D1, rather than that the defendant 
intended to cause i1. We believe th.t tbis approach is contrary to the text oflhe statute. 
The statute requires aha. the defendant specificaJJy intend to inflict severe mental pain or 
sutTering. Because the statute requires lhis' mental slate with respect to the infliction of 
severe mental pain and because it expressly defines sever~ mental pain in tenns of 
prolonged mental hann. that mental state must be present with respect to prolonged 
menial harm. To read the statule otherwise would r.ad th. pbrasl'''prolonsed mental 
hann caused by or resul1ing from· out of the definition of "severe mental pain or 
suffering." . 

. (U) A defendant could negate 8 sbowin8 of specific intent to cause severe mental 
pain or suffering by showmg thai he had acted in good faith Ihat his conduct would DOl 

12 T'bt' DSM-IV explains chit pomnumack disotder C'PTSD") is broupt on by exposure 10 b"aumatie 
eveul.S, such IS smoUl physical iDjury or -MtnesdDJil the deaths of others aDd duriue Ibose nrc:uu the 
individual (elt "mtense fear- M "honor.- Jd.1 4204. Tbosc JU1feriDB nom 1hia: disorder rc:-exptrieu:c: Ibc 
trauma through, inleT alia. "rCCUJ"Jenl aud intrusive distressm, rccollcctioDS of the evcm", "reamcut 
di5tlCuiDg dre.ms of the CVeDI-, or "iDteosc plytbolop;al diRreu al exposure 10 inlc:maJ OJ aaemaJ tPCS 

that symboliu or rest:mbk aD.5pCC1 o(the traumatic cvmL· 1d. at 428. AddkionaUy. a ptnoD witb·PTSD 
"(p]mi5lcut(1y)- .voids stimuli associated ~ Ihe b"awna, iodudinS ayoid.iJJ& ccmven:atioDS'bout the 
trauma. pllces that stimulate recoUccricms lbo,Pt the trimm, and lhey-expcricoce I nwnbillg or leueral 
responsiveness. such as a "rcsrric1cd ranee ofaffcct (Col" Imable: 10 have JQvm, (eeJines)-, aod "tbt lccJ~ 
of dtllCbment or estranstmtDt Jiom others.· Ibid. Finally, In individual with PTSD bas "[pJenisleDt 
symptoms ofiDcrascd IJOUSIJ," as cvideDCed.by "irritability or outbursts of mter." '"hypervigiJIDCe, • 
~c,..ggclUc:d starde rcspousc," .nd diflkulty sJec:pq OJ COIICCDlntioe. /bid. 
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amount to the acts prohibited by the statute. Thus, if a defendant has a good faith belief 
that his actions win not result in prolonged menta,) hann~ be 'lacks the mental state 
necessary for his actions to constirute torture. A defendant could show that lie acted in 
good faith by taking soch steps as sorveyiDg professional literature, consoltint wilb . 
experts;or revi~ng evidence gained uom past experience. See, e.g., Ratzlaf, SJO U.S. 
at 142 n.JO (notmg Ibat where !be statute required that Ibe defendant act with the specific 
intent to violate the Jaw, the specific intent element "might be ne8111~ by, c.g., proof that 
defendant relied in good failb on advice of counsel.") (citations omined). All of these 
steps would show that he has drawn on the relevant body of knowledge concerning Ibe 
result prostn"bed by the statutc) namely prolonged mental hanD. Because the pT~CC of· 
good failb would negate the specific intent element of torture, good failb may be a 
complet~ defense to such a charge. See, e.g., United Statuv. Wall, 130 F.3d 739. 746 
(6th Cu. 1997); United States v. Casperson, 773 F.2d 216,222-23 (81b Cir.l985). 

iL Horm Caused By Or RUII/tin, hom PrediCllIe, Ads 

(U) Section 2340(2) .ets forth fO.Dr basic categories of predicate acts. The first 
category is the "~tcntionaJ in,mction or threatened infliction of severe physical paD! or 
suffering. II This might at first appear superlJu~us because the st8~te already provides 
that the inJJictiOD ~f sev~e physjcal pain or sufTeriDg c~ amount to tOrtufe. Thil 
provision, however, actually captures the infli~tjoD ofpbysicaJ pain or suffering when 1hc 
defendant inflicts physical pain or suITerius with general intent ralber thaD the specific 
intent that is required where severe physical pain or Sufferina aJone is 1hc basis for the 
charge. Hence, this subsection reaches !be inIIitrion of severe physical pain orsufferiD& 
when it is only the means of causing. prolonsed menta) harm. Or put anotha' way, a . 
defendant has corruniUed torture when he intentionally ·inflicl$ severe physic8J pain or 
suffering with the specific intent of ~ausing prolonged mental harm. As for lb. acts 
themselves, acts that cause "severe physical pain- or suffering" can satisfy this provision. 

(ll} Additionally, the threat of inllicting such pain is a p~cate act under Ibe 
statute. A threat may be implicit or explicit See, e.g., United States v. 8ocMev, 279 F.3d 
25, 29 (1st Cir. 2002). In criminal law, courts generally determinc whOther an· 
individual's words or actions constitute: a threat by examining whether a reasonable 
person in the s~e circumstances would conclude that a threat had been made. See. e.g., 
Wans v. United States, 394 U.s. 70s, 70$ (1969) (holding lbot whether a statement 
constituted a threat again,t lb. prCsident's life had to be determined in light of all !be 
surrounding circumstances); 8ochdev, 279 F.3d at 29 ("a teasonable penon in defendant'. 
position would perceive there·to be a threat. explicit or implicit. of physical injm¥')i. 
United States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish that a threat 
was made, the statement must be mitde "in a context or under such cUcmnstanccs wherein 
a .reasonabJe person would foresee that the statement would be intcrprc:tcd by those to 
whom the maker communicates a statement as a serious expression of an intention to 
inllict bodily harm upon (anotber individual]") (citation and internal quotation mark. 
onrined); United States v. Peterson, 483 F.2d 1222, 1230 (D.C. Cir. 1973) (perception of 
threat of imminent harm necessary to establish .elf-defense had to be ·objectively 
reasonable in light ofthe surrounding circumstances"). Based on this common approach, 

. . 
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we be)jev~ that the existence of a threat of severe pain or suffering shouJd be assessed 
from the standpoint of a reasonable person in the same circumstances. 

(U) Second, Section 2340(2)(B) provides that prolonged mental bann, 
comtituting torture, cau be caused by "the administration or application or thrcatcuc:d . 
administration or. application of mind-a)leling substances or other procedW"CS calcuJated 
to disrupt profoundly the senses or the personality." The statute provides no further 
definition ofwbat constitutes a mind·altering substance. The phrase "mind-altering 
substances" is fOWld nowhere else in the U.S. Cod~J nor is it found in djctjon~ -It is; 
however, a commonly use 5)'llonym fo{druga. See. e.g .. United States v. Kingsley, 241 
F.3d 828, 834 (6" Cir.) (referring to controlled substances as "mind-altering 
substance[,]") cerr. denied, 122 S. Ct. 137 (2001); Hoguev. Johnson, 131 F. 3" 466; SOl 
(5" Cir. 1997) (referring to druga and alcobol as "mind altering substance(ljj, cerl. 
denied, 523 U.S. 1014 (1998). In addition, the phrase appears in a Dumber ohtate 
statutes. and th~ CODtext in which it appears confums tID, understanding of the'phrase. 
See, e.g .. Cal. Penal Code § 3500 (0) (West Supp. 2000) ("P.ychotropic druga aJao 
include mind-altering .•. drug ••.. "); Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) 
("'chemical dependency treatment'" define as program. designed to ''reduc(ejthe risk of 
the use o!alcobol, drug., or other mind-altering substanc:esj. 

(U) This subparagraph, section 2340(2)(B), however, does not preclude any and 
all use of druga. Instead,.it prohibits the use of druga thit "disrupt profOundly the ...... 
or the personality," To be S1U'e, one could argue that t1Us phrase applies only 10 "other 
procedaaes," pot Ihe appJicalioD of mind~aJlcrini subsumccs. We reject this 
interpretation beeawethe tenns of Section 2340(2) exprcs.ly indicate lhatthe. qualitying 
phrase applies to both ··other procedures" and the "application ofrnind.aJterins 
substances." The word "other" modifies "procedures calculated to disrupt profoundJy the 
senses," As an adjective, "other" indicates that the tenD or phase it modifies is-the 
remainder of , .. ezal things. See Webster', Third New International Dittioruuy 1598 
(1986) (defining "other" as "being the one (as of two or more) mnaining or not. 
included"). Or put another way, "other" signals thai the words to which it attaches are of 
the same kind, type, or class as the J1IOTe specific item previously liSted.· Moreover, 
where a statute couple words or phrases togetha. it "denotes an intention that tbey should 
be understood in the same general sense." Norman Singer, 2A Sutherland on Statutury­
Construction § 47:16 (6" ed. 2000); see o!soBeechom v. United Stales, 511 U.s. 368, 
371 (1994) (''That several items in a liSt sbare an attribute counsel. in favor of 
intcrpretins the other items as possessing that· attribute as weD. j. Thus, the pairing of 
mind-altering substances with procedures calculated to disrupt profoundly the s~ or 
personality and the usc of "other" to modify ''procedures'' shows that the use of such 
substances must also cause a profound disroption of the senses Ot.personaijty. 

(U) For druga or procedures to rise to the level of "disrupt[ingj profoundly the 
sense or personality," they must produce an extreme effect. And by requiring that they 
be "calculated" to produce such an eff<;tt, the statute requires that the defendant bas 
consciously designed the acts to produce such an e/Teet. 28 U.S.C. § 2340(2)(B). The 
word "disn1pt" is defined as "to. br.eak asunder; to pan fon:jbly; r~." imbuing the YeJ'b 
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with a connotation ofvioJencc. Webster"s New International Dictionary 753 (2d cd. 
1935); see Webster's Third New lnternational Dictionary 656 (1986) (definin.s diSl1lJlt as 
'10 break apart: RuptUre" or "destroy the unity or wholeness ·of'); N the Oxford EnsJish 
Dictionary 832 (1989) (defining disrupt as "(t]o break or burst asunder; to bre8Jc iD 
pieces; to separate forcibly''). Moreover, diSl1lJltion of the senses or perSonality alone i. 
insuffic~t to fall within the scope of this subsection; instead, that "disruption must be 
profound. The word "profound" bas a number ofmeanin8~. aJ) of which convey. 
significant depth. Webster's New lntemational Dictionary 1977 (2d ·ed. 1935 defines 
profound as: "Of very great depth; extending far below the surface or tcip; wlfathomable 
(;l ... (cloming from, reacbiDg to, or. situated at a depth or more than ordiDary depth; DOl 
superficial; deep-seated; chiefly with reference to tbe body; as aprofound sigli, woUDded, 
or pain(;l .•. [ c lharacterized by intensity, as of feeling or quality; deeply (elt or realized; 
as,profoundrespe<:t, fear, or melancholy; hence; encompassing; thoroughgoing; 
complete; as,pTofound sleep, silence, or ignorance." See Webster's Third New 
lntemational Dictionary 1812 (1986) (''bavinS very great depth: .cxtendins far below the 
surface .• .not superficial"). Random House Webster's Unabridged Dictionary 1545 (2d 
ed •. J 999) also defines pr~found as "origi.nating in or penetrating to the dePths of one's 
being"" Or ""pervasive or intense; tborough; compJete~' or ."extendin& situated. Of 
originating far dOWn, or far beneath the sunace." By requirina that the procedures and 
the drugs create a profound disruption, the statUte requires more than ~e acts ""fordbility 
separate" or "'rend" the senses or penonality. Those acts must penetrate to the core of aD 

individuaJ~s ability to perceive the worJd around him. substantially interfering with hi •. 
cognitive abjJjties, or fundamenlaJly alter his personality. 

(1J) The phrase "disrupt profoundly the senses or personaHey" is not used ill 
mental health literature nor is it derived from eJs~wbere in U.S. law. Nonetheless. we 
think the following examples would conmtute a profound disruption of the senses or· 
personality. Such an e/Teet might.be ,een in • drug-induced dementia. In auCh I state, 
the individual suffers from significant memory impairment, such as the inability to ietaiD 
any new information or recaJJ intonnatjon about things previous)yorint~est to the 
individual. See DSM-N at 134." This impainnent is accompanied by one or more of 
the (olJaWing: deterioration ofJanguage function, e.g.l.repeating sounds or woids over 
and over again; impaiied ability 10 execute simple motor activities, e.g .• inability to dress 
or wave goodbye; "(in]abiliIY to recognize [and identify] objects such as chain or 
peDcils" despite norms) visual fl:mctioning; OT '1 dJisturbances in executive level 
functioning", i.e .• serious impainnent of abstract thinking. Jd. At )34-35. Similarly, we 
think that the onset o{"brief psychotic di1iorder" would satisfy this standard. See iII. II 
302-03. In this disorder, tbe individual suffers psychotic symptoms. incJudiDg among 
other things, delusjons, halJucinations, or even a 'Catatonic state. Tliis can last for one day 

11 (U) Published by the American Psychiatric AssociatioD, and wrinca as a coDaboraOOD of over • 
thousand psydaiatrisu. the DSM·JV is commonJy used in U.S. couns as a source ofiDIormaoOD reeardiD& 
nrptaJ heaJth issues and is likely 10 be used in trial sbould cbu@e$bebrouchl tha. ,UCIC this predica&c Kt. 
See. c.g .• Atkms v. nrginiD. 122 S. O. 2242, 224$ D. 3 (2002); Ka1lStts v. 041_. 122 S. Ct. '67. 871 
(2(02)j K41U1J$ v. Hendrich, 521 U.S. 346, 359-60 (J997); McC1«J7I v. Munfuld. No. OO-C'V-0120E{SC) • 
2002 WL 1~77607 af -2 0.7 (W D.N.Y. June 28. 2002); PcepJu v. CDllJlal Ojfke Prods .• 203 F. Sllpp2d 
432, 439'(D. Md 2002); Ltusiegne v. Taco Bcll Corp .• 20~ F: ~ 2.d SF~ SJ9 (E.D. La. 2002). 
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or eVeD one month. See ·id We likewise think that the onset of obsessivc--compulsive 
disorder bebaviors would rise to this Jevel. Obsessions are intrusive thoughts unrelated to 
reality. They are not :;imp)e worries, but are repeated doubts or even ""aggressive or 
hoJrific impulses." See id. at 418. The DSM-N further explains that compulsions 
include "repetitive behaviors (e.g., hand washing, orderin&, checking)" lind that "CbJy 
definitio~ [they] are either dearly excessive or are not.connected In a realistic waywilh 
what they are designed to neutralize or prev~t." See id. S:ucb compulsions. or 
obsenions must be "time·consuming. n See id at 419. Moreover; we think that pushine 
sOlMOnt to the brink of suicide (which could be evidenced by acts of self-mutilation), 
wouJd be a sufficient disruptioD of the personaliry (0 consdtute a "'profound disruption.·· 
These cxampl~ of course. are in no way intended to be au exhaustive Jist. Instead, they 
are merely intended to illustrate the sort of meJ.Ilal health effects that we believe: would 
accompany an action severe enough to amount to one thaI "disrupt[S] profomxlly the 
sense or the personalitY!· 

(U) The third predicate act listed in Section 2340(2) is threatCDing an individual 
with "imminent death." 18 U.S.C. § 2340(2)(C). The plain text makes clear that. threat 
of death aJODe is .insufficient; the threa~ must indicate that death is '"imminenL n· The 
"'threat ofirnmiDent deatb~ is found in the conunon Jaw as an dement ofthc defense of 

. duress. See Bailey, 444 U.S. at 409. ··[WJhcrtCongress borrow. term. of art in whieb 
are accumulated the legal lJadition and meaning of centuries of practice. it preswnably 
knows and adopts the clusler of ideas that were attached to each borrowed word in the 
body ofleariling from which il was taken and the meani~ its use will convey 10 the . 
judicial mind unJess otherwise instructed. In such case. absence ~f contrary directi~ 
may be taken as satisfaction with widely accepted definitions. not as a departure from 
them." Momsene v. United StDtes, 342 U.S. 246, 263 (1952). Common law caSes and 
legislation senersDy define ·'imminence" as requirlnB that the threat be almost· 
immediately forthcoming. I Wayne R. LaFave & AustiD W. Scott,"1r., Substantive 
Criminal Law § S.7, at 6SS (1986). By contrast, .hreats refemnB vaguely to thinp that 
right happen iD the future do not satisfy lhis immediacy requirement. See United Slates 
v. Fiore, 178 F. 3rd 917, 923 (7" Cir. 1999). Such a threat fails tOJatisty this . 
requirement not because it is 100 remote in time but because there is a ~ack of ~ai:nty 
thilt it will 0C<:Ur. Indeed, .iming is an indicator of certainty that the bOnn will befall the 
defendanL Thus, a vague threat that someday the prisoDer might be killed would not . 
suffice. Instead. subjecting a prisoner to mock executiOns or playing Russian rouJene 
with him would have sufficient immediacy 10 constitute a threat of imminent death. 
Additionally. as discussed earlier, we believe that the existence ofa tlueat must be 
assessed ftom the perspective of a reasonable person in the :;ame circwnstances. 

(U) Fou·~ if the official threatens to do anything prev:ious]y described to a third 
party. orcoDlDlits such an act against a third party. that threat or action can. serve 85 the 
necessary predicate for prolonged mental barm. See 18 U.S.c. § 2340(2)(0). The statute 
does Dot require any relationship between the prisona and the third party. 
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2. Otber Federal Crimes that Could Relate 10 laterrogadoD TedlDlques 

(U) The following are federal crimes in the special maritime and tdritorial 
jurisdiction of the United Stai .. : murder (18 U.S.C. § 1111), manslaughter (II U.S.C. § 
I I 12), assault (18 U.S.C. § 113), maiming (18 U.S.c. § 114), kidnapping (18 U.S.C. § 
1201). These, as well as warcrimcs (18 U.S.C. § 2441) J< lIlld conspiracy (18 U.S.C. § 
371), arc discussed below. 

I. Assaults wftbiD maritime and terrftorialjurisdictioDt ]8 U.s.C. § 113 

(U) 18 U.S.c. § I J3 proscribes assault 'witbiJi the spCcial maritime and territorial 
jurisdiction. Although section] ] 3 does not define assault, coW1l5 have construed the 
tenn ··assauJt" in accordaoct; with tballerm~s common Jaw meaning. See. e.g .•. United 
Slales v. Estrada-Fernandez, ISO F.3d 491, 494 n.1 (S"Cir. 1998); United Slates v. 
Juvenile-Male, 930 F.2d 727, 728 (9'" Cir. 1991). At common law an assault is an 
attempted battery or an act that puts another person in reasonable apprehension of bodily 
hanD. See e.g., United Stale.! v. Bayes, 210 F.3d 64,68 (I" Cir. 2000). Section 113: 
reaches morc than l!iimpJe ~sault. sweeping within'its ambit acts that would at CODllDOD 

law constitute battery. 

(U) 18 U.S.C. § 113 proscribes several specific fanns of ... ault. Certain 
variations require. specific intent, to wit: simple BSfiault {fmc and/or imprisonment (or not 
more than six months); assault with intent to conunit mU:tder (imprisonment for not more 
than twenty years); assault with intent to commit any fel0.l1Y (except murder and ccrt.m 
saua] abuse offenses) (fine and/or imprisomnent for not more tban ten years); assault 
with 8 dangerous weapo~ with intent to do bodily harm, and without just cause or excuse 
(fine andIimprisonment for not more than ten yean, or both). Other defined crimes 
require only general intent, to wit: as'ault by strikin& beatin& or wounding (fine and/or 
imprisonment for Dot mOre than six months); assault where: the victim is an individual 
who bas nol attained the age of16 years (fine andIor imprisomncnt for no .. more thaD I 
year); assault resulting in serious bodily injury (fine and/or impris&'nment ·for· not more 
than ten years); assault resulting in substantia1 bodiJy injury to an indiVidual who has not 
attained the age of 16 years (fine andlor imprisonment for DOt more than 5 years). 
"Substantial bodily injury" me .... bodily injwy which involves (A) a temporary but 
substantial disfigurement; or (B) • temporary but substantial loss or impainnent of the 
function of any bodily member, organ, or mental faculty. "Serious bodily injury" means 
bodily iJ1jury which involves (A) a substantial risk of death; (B) extreme physical paiD; 
(C) protracted and obvious disfigurement; or (D) pr~tracted 108s or imptl~t !'l(the 
functioo of a bodily member, orgllll, or mental faculty. "Bodily injury" mean. (A} a cui, 
abrasion, bruise, bum, or disfigurement; (B) physical pain; (C) illness; (D) impairment of 

l' (U) 18 U.S.C. § 2.441 criminalizes the" cOnuWuion of war crimes by ~.s. narioDais and mcmbm of 
Ibe U.S. Armed Forces. SUb$ecriou (c) defines war crimes .15 (1) pavt: bre.ches of Uly of tbc OeDCva 
CoDveotiOllS; (2) conduct prohibited by the Hague ConvcIltion IV. Respe:ctiDB Ihe Law.ocI Customs of 
Wu 011 Land. siped 18 October 1901; or (3) conduct dull constifUlCla viol.tiOD olcomrDOll Article 3 of 
tbr Geneva CoaVCDlioDl5. The DepI11lJleD' of Justicc hu opined dial1hi. statute docs DOt .pply to coaduet 
toward al...Qaida or TaJibm opel,dves .b«.~ ~ PresidcDt has dc1mDined tha' they arc bOl cDritled 10 the 
pro1Ccri~ of Gcoev. aDd the: Haeuc Reful~~",~.··"~r.~· .. ; 
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the functIon of a bodily member, organ, or mental faculty; or (E) any other injury 10 lbe 
body, no matter how temporary. 

b. MalmlDg, 18 U.s.C. § 114 

(U) Whoever With the intent to torture (as defined in "",tion 2340), maims, OJ 

diSfigures, cuts, bires, or slits the nose, car, or Jip. or cuts out or disables the tOlJ8U~ or 
puts out or destroys an eye, or cuts off or disables a limb or any member of another 
person; or whoever, and with like intent, throws or poW'S upon' another penon, auy . 
scaldjng water, corrosive acid, or caustic substance' shall be fined and/or imprisoned not 
more than twenty years.. nus is a specific jgtent crime. 

c. Murder, 18 U.S.C § 1111 

(U) Murder is the unlawfiIJ killing of a human being With malice aforethought· 
Every murder perpetrated by poison, l)'ins ill wait, OJ any other kind of Willful, 
deliberate, malicious. and premeditated ~]Jjng; or committed in the peJ])CttatioD o( or 
attempt to perp~te, any arso~ escape. murd-er. Jddnapping. treason, espionas~ 
sabotage, awavated sexual aouse or sexual abuse. burglary, or TO~bery. or perpetrated 
from .• premeditated d .. isn unlawfully and maliciously to effect the death of any human 
being other than him who is killed; is murder in the first.degrce. Any other murd..- i. 
murder in the second degree. If Within the SMTJ, whoever is BUiJty of murder in the first 
degree shall be punished by death or by imprisonment for life; whoever i. guilty of 
mui'der in the second degree, shaJJ be imprisoned for any term of years or for Jife. 
Murder is a specific intent crime. 

d. MaDslaughter, 1'·V.s.C. § II 12 

(U) Manslaughter is the unlawful killing of. human being Without malice. It is 
of two kinds: (A) voluntary, upon a sudden quarrel or heat of passion and (B) 
involuntary, in the commissioo ofan unlawful acl not 8J1iounting to~a felony, or in the 
commission in aD W1JawfuJ manner, or without due caution and .circumspection, of a 
lawful act which might produce death. 

(U) If Within the SMT} whoever is guilty ofvoluntuy manslaUghter, sball be 
fined andlor imprisoned not more than ten years; whoever is guilty of iIIvoluntary 
manslaughter, shall be fined andlor imprisoned not more thaD six years. Manslaughter is 
a general intenl crime. A death resulting from the exceptional in1eJTogatioD teclmiques 
may subject the interrogator to a cbarge ofmansJaughter. most likely of the involuntary 
sort. . 

e. IDlerstate Stalking, 18 V.S.C. § 2261A 

(U) 18 U.S.C. § 2261A provides ~t "{wJhoever ... travels ... Witbin the special 
maritime and territorial jurisdiction of the United Sta1c:S ... with the intent to kin, injure, 
harass. 01 intimidate another person, and in the course of or as a resuJt of, such travel 
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places lhat person in reasonabi. fear of the d·eath of, or serions bodily injury of that 
person.· Thus there are three clements to a violation of 2261A: (I) defendant traveled in 
interstate CODUDCJcc; (2) he did so with the inlent to injure, harass, intimidate another 
person; (3) the p ... son he intended to barass or injure was reasonably placed in! fear of 
death or serious bodily injury as a result of that travel. Su Unired Slales v. AI-Zubait/y. 
283 F.3d 804, 808 (6th Cir.21lO;!). 

(U) The travel itself must bave been undertaken with the specific intent 10 bllr8SS 
or intimidate another. Or put another way, a1 the time of the travel itself, the defendaut 
must have engaged in that travel (or the precise pwpose ofbarassing anotha: person. See 
AI·Zubait/y, 283 F.3d al 809 (the defendant "must have intended to harass or injure [the 
victim jat the time he crossed the state line,_ . 

(U) . The third element is not fulfilled by tbe mere act of travel itself. See United 
Stales v. Crawford. No. OO-CR-59-B-S, 2001 WL 185140 (D. Me. Ian. 26, 2001) ("A 
plain reading of the ~atute ~es dear ibat the statute requireS the actor to place the 
victim in reasonable fear, rather than, as Defendant would have'it. that his travel plac:e the 
victim in reasonable fear."). . . .. 

r. Conspiracy, 18 U.S,C. § 2 aDd 18 U.S.C. §371" 

JU) Conspiracy to co~jt. crinie:is a separate offense from crime that is the. 
object of the cOnspiracy.16 1berc:fore~ where someone is chartcd' with conspiracy, a . 
conviction cannot be sustained unless the Government eStablishes beyobd 8 reasonable 
doubt that the defendant had the specific intent to violate the substantive statute." 

(U) As the Supreme Court moo recently stated, "the essence of .. conspiracy is 
'an agreement to commit aD unlawfuJ act."" United States v. Jimenez Recio~ -S.Ct. -t 2003 
WL 139612 at·- (lao. 12, 2003)(quotinglannelli v. United SIOIU, 420 U.S. 770. 177 
(1973). MorcovCJ, "[t)hat agreementis a 'distinct evil,' which 'miyexist and be punished 
whether OJ not the substantive crime ensues.", Jd at • (quoting Salinas v. United Stales, 
522 U.S. 52. 65 (1997). . 

"(u) 18 U.s.C.§2. PriI>cipoIr 
(,) Wboever commits.lll offCIIIC .gaiDst tbc: UMed StaleS or a;ds, abets, counsc"i CODlmlodJ, iDduce:s 

or procures its commissic:m, iI puoisUbJe as a priudpaJ. 
(b) Whoever wiDfu1Jy causes aD IlCI to be doGe which if directly perfonncd by him 01 another would be 

an offense a,amsllbe UWled States, is pwUsblbJc as a priDcipal. . . 
18 U.S.C. § 37J. Conspiracy 10 commit offmse: or to dthud thDted Sta1el 

lfrwo OJ more per50DS conspire either to comnit oyoffense .,aWI the United SUIteS. Of 10 deulud lbc 
United States, OJ aay .gary 1hereofiD auy DlIlIDI!:I or fot any JJUIPOSC. a.od ODC or !DOte of such penoDS do 
any act 10 effect the object of &he: coaspirac:y, each sbaD be fined UDder dUs title or imprisoDed not more 
thin five )Un. or bom. 
If. howcYCr. the offemc. the cOIIlIIUssioo of which :is the object.of the conspiracy, is a misdemclnor only. 
&he: punishment for such-conspincy sblll Dol exceed the maximum pumlhmem provided for such 
misdemeanor. 
" (U) Uniled Sww "RQbi1U)wicA. 238 US 71. "59, 3S S.D 682. L Ed 121 J (J9IS). 
n (lJ) UniledSulIeS v. O:mgiono. 491 F.2d 906(~.qr; ~~7f1),,~ ~wed 419 U.S. 9O<f (1974). .. . .. ~. ' .. 
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3. Legal doctrines uDder tb~ 'F~d~ra"CrimiDaJ Law tbat could reDder Sptcilk 
COD duct, otherwise (limiDal, not uDlawful 

(IJ) Generally, the following discussion idenlifies legal doctrines and defenses 
applicable 10 Ibe inlerrogation of unlawlid combalanls, and Ibe dCcision ·proccss relaled 10 
!hero. In praclice, Iheir effiCacy as to any pemm or circumstance will be fact-dcpcndent . 

. a. Commander-in-Chief Authority 

. (IJ) Aslbe Supreme Court has recof!Dized, and as we wiH explain further below, 
the Plcsident enjoys complete discretion in the exerciSe ofms Commander.in-Chief 
authority including in conducting operations against hostile forces. Because both "[c]be' 
executive power and the command orlbe military and naval {orees is vested in the· 
Presj~entt" the Supreme Comt has unanimously stated that it is "t"e President a/one whO 
is constitutionally invested with the entire cAorge o/hostile openllions." Hamilton v. . 
Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). 

(U) In light of the President', complete authority over the conduct of wu. 
without 8 clear statement othCrwise, criminal statutes are not read as in1iingins on the 
President's ultimate authority in these areas. The Supreme Cow1 has established a C8JJ0Jl 
of statutory construction that statutes are tq be construed in a manner that avoids 
constitutional difficulties so long as 8 reasonable alternative CODStructiOD is available . . 
Se', e.g., EdWard J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Cons". Trades 
Council, 485 U.S. 568, 575 (988) (citingNLRB v. Cothollc Bishop o/Chicogo, 440 U.s. 
490,499-501,504 (1979)) ("[WJhcr<: an otherwise acceptable construclionofl statute 
would raise serious constitutional problems, [courts] ~l construe [a] statute'~ avojd 
such problems unless such constructioD is plainly contrary to tbe iDtent of Congress. W) 
This canOD of construction applies especiany where an act of Congress could be read to 
CDcroach upon powen; constitutionally committed to a coordiDate branch of government. 
See, e.g .. Franklin v. Massacnwetrs, 505 U.S. 788, 800-1 (1992) (citation omitted) ("Out 
of respect for Ibe separation of POWeJS and Ibe lUIique constitutioQl/ position of the 
President? we find that textual sjlence is DO' enough to subject the Pre$ident to the 
provisions oflbe [Administrative Procedure Act]. We would require an express 
statement by Congress before assuming it inlended Ibe President', pcrfonnanc:e of his 
statutory duties to be reviewed for abuse of discretion j; Public Citizen Y. United Stotu 
Dep't of Justice, 491 U.s. 440, 465-67 (1989) (construing Federal Advisory Committee 
Act not to appJy to advice given by American Bar Association to the Pres.ident onjudicial 
nominations, to avoid potential constitutional question regarding encroachment OD 
Presidential power to appointjudgCs). . 

(lJ) In the area offorei.gn affairs. and war powen in panicu)ar. the avoidance 
caoon bas special force. Se., e.g., Dept ofNwy v. Egan. 484 U.S, 518, 530 (I 98B) 
{"unJess Congress specifically has provided othcrwJ"sc, courts traditionally bave been 
reiuclanllO intrude upon !he authority cifllle Ex«utive in mililary and. national security 
affairs.");Japon Whaling Ass 'n v. American Cetacean Socy. 478 U.S. 221, 232-33 
(] 986) (constrUing federal statutes to avoid curtailment of traditional presidential 



prerogatives in foreign affairs). It should not be ligbiJy assumed that Congress bas acted 
to interfere with the President's constitutionalJy superior position as ChiefEx~ive and 
Commander-in-Chief in Ihe area of Jrulitary operations. See Egan, 484 U.S. '" '29 
(quoting Haig v.Agee, 14'3 U.S. 280, 293-94 (1981). See also Agee, 4'3 U.S. at 291' 
(deference to Executive Branch is "especiaJJy" appropriate "in the area of national 
security"). 

(U) In order to respect the President's .inherent constitutional authoritY to man. 
a military campaign, 18 U.S.C. § 2340A (the proJubition against lorture) as well .. any 

, olber potentially applicable statute must be construed as inapplicable to interrogations 
undertaken pursuant to his Commander-in-Chief authority. Congress Jades authority . 
under Article I 10 set the tenns and conditions imder which Ibe President may exad"" his 
authority as Commander-in-Orlefta control the conduct oroper-ations durins .'war. The 
President's power to detain and interrogate enemy combatants arises out orbi. . 
constitutional authority as Commander-in-Chief. A construction of Section 2340A that 
applied the provision to regulate the President's authority as Conimander:-in-OlieftO 
detennine the interrogation and trc:abnent of enemy combatarits would nile serious 
constitutional questions. Congress may no more regulatc" the Pr~dent's ability 10 detain 
and interrogale enemy combatants than it may reglilate hi. ability to direct troop 
moyements on the battlefield. Accordingly, we would t;onstrue SectiOD 2340A to avoid 
this constitutional difficulty, and conclude that it does Dot apply to the President', 
detentjon and interrogation of enemy combatants pursuant to his COJIlJJl8nder-in-Chief 
authority. 

(U) lbis approach is consistent with prc:vious decisions of the DOJ involving the: 
application of federal criminal Jaw. For example, 001 bas previousJy construed the 
congressional contempt statute as inapplicable 10 executivc branch officiaJs who refuse to 
comply with congressional subpoenas because: of an assertion of executive: privilq:e. In a 
1984 opinion, DOJ concluded that 

jf executive officials were subject to prosecution fot criminal contempt"wh,enever 
they tarried out the President's claim of executive: privilege. it would significantly 
burden and immeasurably impair the President's ability to fulfill his constitutional 
duties. Therefore, the separation of powers principJes that WJderJie the doctrine" of 
executive privilege aJso would preclude an application of the contempt of 
Congress statute to punish officials for aiding the President in asserting his 
constitutional prjvilege. 

Prruecution for Contempt of Congress of an Executive Branch Official Who Has beTted 
A Claim D/Execulive Privilege, 8 Op. O.L.C. 101, 134 (May 30, 1994). Likewise, i{ 
executive officials were subject to prosecution for conducting interrogatioDs when they 
were carrying out the President's Commandcr-in·Chiefpowers, "it would significantly 
bUIden and imme .. urably impair the President's ability 10 fulfill his constitutional 
duties. II These: constitutional principles preclude an application of Section 2340A to 
punish officials for ajding the President in acrcising his exclusive constitutional 
authorities. Jd. 
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(U) It could be argued that Congress enacted 18 U.S.c. § 2340A with full 

knowledge and "Consideration o(the President"s Commander~iD·ChiefpowerJ and that 
Congress intended to restrict his discretion; however, the Department of Justice could not 
enforce Section 2340A against federal officials acting pursuant to the President', 
constitutional authority to wage a miJitarycampaisn. Indeed. iu 8 different context, 001 
has concluded tbat both cotn1s and prosecutors should reject prosecutions that apply 
federal criminal Jaws to activity that is authorized punmantto one of the Pmiidenfs 
constitutional powers. DOJ, for example, bas previously concJqded that Congras could 
not cons1itutionally extend the congressional contempt statute to executive branch 
officia1s who refuse to compJy with congressional subpoenas because Qf an assertion of 
executive privilege. They opined that "courts ... would surely conclude that a crlminaJ 
prosecution for a.e exercise of a presumptively valid. constitutionally based privilq:c is . 
not consistent with the Constitution. " 8 Op. O.Le. at 141. ,Further,DOJ concluded that . 
i1 could not bring a criminal prosecution against a defendant l\.'ho bad acted pursuant to . 
an ~crcjse of the Presjden1~s cOD&titutional power. "'The President, through a United 
States Attorney, need not, indeed may not, prosecute criminally a soboroinat. for· 
asserting on hi. behalf a claim of executive privilege. Nor could the Legislative Branch 
or the courts require or implement the prosecution of such ~ in~viduaJ." ItI. Although 
Con_s may define federal crime. that the Presiden~ through the Take Care Qouse, 
should prosecute, Congress cannot compel the President to prosecUte outcomci taJceu 
pursuant to the President's own constitutjo~al authority. )fCongrcss could do so, it could 
control the President's authority through the manipulation of fed~ ~naJ Jaw .. 

(U) There are even greater concerns with respect to prosecutions arisins out of 
th. ClIerci •• of the President's express au.thority as Commander-in-Cbiefthsn with 
prosecutions arising out of the assertion of executive privilege. ~. a series of opinions 
examining various legal questions arising after Septerni>C:r I I, 2001, DOl expliined the 
scope of the President's Commander·in-Cbiefpower. W. brielly summarize the findiDp 
of those ophuons bere. The President's constitutiona1 power to protect the" security oftbe 
United Stales and the Jjves and safety of its people musl be Wldentood in ligbtofthe ' 
FoundCJ5' intention Co create a federal government "cJoatbed wi~alI the poWers requisite 
10 tbe complete execution oflts trust," The Federalisl No. 23, at J47·(AJexanda" 
Hamilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives committed to !bat 

. trust by the Constitution is the security of the nation. As HamiltoD explained in arguiDg 
for Ibe Constitution's adoption, because "the circumstances which may at:rect the public 
safety" arc not reducible within certain det~ate limits. 

it mUJI be admitted, as necessary consequence, that there: can be DO Jimitation of 
that authority, which is to provide for the defense and protection oftbe 
community, in any matter essential to its efflcacy. 

Jd. at 147-48. Within the limits tbat the Constitution itself imposeS, tbe scope snd 
distribution of the powers ttl protect national security must be construed to autborizc the 
most·efficacious defense orahe nation ~d its interests in accordance "'with the realistic 
PUfpOses of the entire instrument." Lichrer v. United Stales, ·334 U.S. 742,·782 (1948). 
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(U) The text, structure, and history of the Constitution establioh that the 
Founders entrusted the President with the primary responsibility, and therefore the power, 
to ensure the 5CCurity ofUniled States in siruations of grave and unforeseen e.rtergcncies. 
The decisjon to deploy miJitary force in the defense of Unit cd States interests ii expr~Jy 
placed under Presidential Authority by the Vesting Clause. U.S. Const. Art. I, §.I. <:1. I, 
and by the Conunander.in-ChiefClause, id.. § 2, cJ. I." DO] has long uoderstood the 
Commander·in·Chief Clause in particular as an allinnative grant of authority to the 
PresidenL The Framers understood the Clause as investing the President with the fullest 
range of power Wlderstood at the time of the ratili<ation oftbe'Constitution as bolonsin. 
to the military conunander. In addition. the Structure of the ConstitutiOD demonstrates 

. that any power traditionally understood as pertaining to the exe<;utive which ilicludes the 
conduct ofwarfarc and lhe defense of rbe nation unless expressly assigned in the 
Constitution to Congress? is vested in the. President. Miele D, SectiOn 1 makes Chis clear . 
by stating that the "executive Power sbalJ be vested in a President oflbe United Stales of 
AmeriCL .. Thai sweeping grant vests in the Pr-esident an unenwneiated "executive powei" 
and contrasts with the specific enumeration of the powm-those "haeUa" granted to 
Congress in·Arti~]e 1. The implications oft:onstitutionaJ text and structure are confirmed 
by the practical consideration that nation8t security decisions require the unity in pwpolC 
and en~gy in action that characterize the Presidency rather than C~ngress.I.' . 

(U) As the Supreme Court bas recognized. tlie ConunandCr.in-Chiefpower and 
the President's obljgation 10 protect the nation imply the andIJary powers nec~ to. 

II (U) Se~ Johmon v. EisrntrDsrr, 339 U.s, 163, 789 (i950) (PJe5idCDt h&i authority to deploy thdted 
Stites armed forces -.broad or 10 any particular IcSioll"); Flem;,,~ v. PDP. 50 U.s. (9 How) 603. 61:4·J5 
(1950) (-As commander-bHbid. (the PJesidcul) iJ .uthorited 10 direct the movcmenls a( tbe Daval I11III . 
miJiwy for", pllced by In, .1 his cODD"l2U)d. aDd to ~Jo)' 1hcm iD the ~DDCI' he mty deena moM 

. eNcctual, Loving Y. Uniled SlIItes, 5J7 U.S. 748, 776 (J996) (Scalil, J .. cODCUrrinc ill put ~ cOUC:WJm, 
ill judgment) (The iDherc:m powers of Ibc Commander.iII.Chief "arc dClrly C'Xtensm. "); Mol v. ~ 
S/o,... 214 U.s. 501. 515.16 (I927) (Brand,;, .& llolmu. II. CODCUrrin&J (Praidcrrt .... y _ ID)' 
ItYmue tuner to cruise in IDy water -ia Older to pcdOJDl uay duly of wscnice"'): Co.~ 
M(W4C;AwdU v.lAird, 451 f.2d 26. 32 (1st Cir. 1971) (&be Presidcat bas "power ~ CommaDder-iD-QPcl 
to staOOb {oruJ .broadj; Ex pom I'''IIDndirluJ .... 28 F.Cu. 874, 922 (C.C.SD. ohio (ll63).(No. J,-'I6) 
Cia .c:tin&: "wider this power where lberc is DO expren legislative declaration. tbe prcaidaat is pidcd aoJcJy 
~ his owa judgmcDl laud discretion"}; AutJ,onty to U3e UJlited SIDles Miliuuy Fol't¥8 hi SDIllllIi(J. J6 £p. 
OLe 6,6 (Dec. 4.1991) (Btlrr, AIlOl"1lq Genodl). 
"(u) Judicial dec_ions siDee the bcSiDDiDS o{the Republic confinn the Pre.sidad's cODSti~ poVo'CI' 
.nd duty 10 repel military actioa .,.inst the UDiICd SUta .ud 10 take IDCISUrU to preYeDt the reaDTCDCf: of 
aD.nack. As Justice Joseph Siory Slid Jona ,,0. -[J)t DlIIY be lit and plopeJ rOlIhc COvemmem. ill the 
exercise o(lhe hish disaetiOD confided 101bc ClLccutive, (or greal public: pwposes, to ad 011' hddca 
emergency. 0110 ~nd ID inepar.ble mischief, by 5UIJUIW')' measlU"" Whkh'aR not fouDd iii the tat of 
the "WI.· ~ .ApoIl"", 22 U.s. (9 Wheat) 362,366-67 (1824). Ifrbc: PJesidCDt is ccmfrooted with aD 

unfOleseeD ,RId: OD Ibe Imilory.Dd people o(1be tJnjlf:d SUlci. or other immediate daocerous tbreat 10 
.AmericaD inlcrcsU .nd $tcurily. it is his consbnttioDal rcspomibility 10 respood to that threat with wba1e~ 
JDCU15 lie neCCSSIl}'. Sa ~., .• Th~.Priu Quu. 67 U.S. (2 Black) 63'. 668 (1862) C'lfa war be: made by 
mvuiou or , (orcign nation, the President is 001 onl)' .uthorized but bound 10 resist {cm::c by 
(oree ... without wairiD&: (01 aD)' speda) JqisJativc authority."): Unitu Slates v. SmitA. 27 F.Cu; 
] ]92.1229--30 (C.C.D.N.Y. J.~) (No. 16.342}(Pllenon. Circuit JUlQcC) (regardJcu ofsubdoly 
,uthorizati08. it.b '"Ihc dulY ._.of-the executive magistr.1t' ... to rcpc:J aD invadiD, foci se~ aUo 3 Story, 
Conamentaries § J~BS (ilJbc COPllDIOO aod .pplic.tioD oltbc publk" fOfCc ... to maintain peKC, audio resist 
(oreip iDvnioD- arc executive powers). 
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their successful exercise. "The IiJSt ofthe'enumeraled powers of the Pr.,.idenl i. thOI he 
sball be Commander-in-Chief of the Army and Navy of the United States. ADd of 
course; the grant of war power includes. all that is necessary and proper for C8lJ)'in.g those 
powers into execution." Johnson v. wentrager. 339 U.S. 763, 788 (1950). In wartime, 
it is for the President alone to decide what methods to use to best prevail agaiust the 
enemy. The President's complete discretion in exercising the Commander~in.Qrlef 
power has been recognized by the courts. In the Prize ea.es, 67 U.s. (2 Black) 635, 670 
(1862), for example. the Court explained Ibat whether the President, "in fulfilling his 
duties as Commander in Chief', had appropriately responded 10 the rebellion of the . 
soutbern states was a questiQD "to be decided by him" and which the Court could not 
question, but must leave to "the political department oftbe Government to which this 
power was entrusted." 

(U) One of the core timclion, of the Conunandcr·in-Chief i, that of capturins, 
detaining, and intcrrosatill8 members oflbe enemy. It is well settled that the President 
may seize and detain enemy combatants, al least for the duration of the conflict. and the 
Jaws of war mate clear that prisOJlCJS may be intmogated for infonnafion concerning the 
enemy. its strength. and its pJans. NumeroUs Presidents have ordered the capture. 
detention, and questioning of enemy combatants dming virtually every major conflict ill 
tbe Nation1s history, including recent conflicts in Korea, Vietnam. and the Persian Gulf. 
ReCognizing this authority, Congress bas never anempted 10 restrict or interfere with the 
President's authority on this score. 

(U) Any eUort by Congress t.o regulate the interrogation of unlawfuJ combatants 
would violate the Constitution', sole vesting of the Conunander ... in..chief authority in the 
PresideDt. There can be Jjnlc doubt that intcJJigencc: operations, such as the detentiOD and 

. interrogation of enemy combatants and Jeaders~ are both necessary and proper for the 
.effective conduct of a military campaign. Indeed, such operations may be of more 
importance in a war with an international terrorist organization than one with the 
conventional armed forces of a nation·state, due to the fonner's emphasis OD secret 
openltions and surprise attacks against civilians. It may be the case that only lUC~tw 
interrogations can provide the infonnadon necessary to prevent the S\Jccess of covert 
tenorist attacks upon the United States and its citizens. Congress can no more inferreR 
with the President's conduct ofthc inkJroBation of enemy combatants than it Can dictate 
strategy O1lo"icol decisions on !be bonlefield. Just as "atutes thaI order Ibe Prcsideat 10 
conduct wanare in a certain mmmer or for specific goals would be unconstitutional, sO . 
too ue laws that seck to prevent the President from gaining the jntemgence be believes 
necessary to prevent attacks UPOD the United ~tates. 

(U) As Ibis authority is inherent in the hesident, it would be appropriate within 
Ihe context of the war on terrorism for this authority to be stated expressly in a 
Presidential directive or other writing. 20 

;' 

2e (U) Although appJic:aboa o(tbe Commaoder.m.cbicf authority docs DOl ~ire a specifIC wriacn 
dileCtivc, as eo evidcDriary miner a 1VritIeu PJesidenriaJ directive- or otbct documeDt would ISen'C (0 

mmlOriaJizc !be authority. 
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b. Necessity 

(U) The defense of necessity 'CouJd be raised. under the current circumstances to an . , 
alJegation of a violation of a crimina) statute. Often referred to as the "choice of evils" 
defense, necessity bas been defined as follows: . 

Conduct that the actor believes to be necessary to avoid a harm or eviJ to himself 
or to another i, justifiable, provided that: 

(a) the bann or evil sought to be avoided by sucb cooduct is greater than that 
sought to be pre_ted by the law definins the offense charged; and 

(b) neither the Code nor other Jaw darning the offense provides exceptions or 
defenses dealing with the specific situatioD involvedj and . 

(c) a legislative purpose to exclude the justification claimed does not otherWise 
plainly appear. 

r .• .. • 
ModeJ Penal Code § 3.02. See also Wayne R. LaFave & Austin W. Scott, I Substantive 
Criminal'Law § 5.4 at,627 (1986 & 2002 suPJ>.) ("LaFave & Scon"). Although th ... ei. 
no federal statute that generally establishes nc:cessity at other justifications as defenses to 
federal criminal laws, tbe Supreme Court has recognized the defense. See Unired Slalu 
v. Bailey, 444 U.S. 394, 410 (1980) (rely;ngon LaFave & Scott and Model Penal Code 
definitions of necessity defense). ' 

(U) The necessity defense may prove especially relevant in the current 
circwnnances. As it has been descriJ1ed in the case law and 1itcra~ the pwpose behind 
necessity is one of public policy. Accordin& to LaFave & Scott, "the law ought to 
promote the achievement ofhigber values at the cxpenae ofJesser valucs. and sometimes 
the greater good for society will be accomplished by violating the literal language of the 
crimina) law." LaFave &, Scott, at 629. In particular, the necessitY defense caD justify the 
intentional killina of one pmsoD to save two others beCause '1t is better that ~o lives be 
saved and one lost than thaltwo be lost and one saved." Jd. Ortput in the'language ofa 
choice of evils, ''the evil involved in violating the terms of the criminal law ( ... even 
taking IDOtli .... life) may be less than that which would result from literal compliance 
with the law ( ... two lives lost). W Id. 

(lJ) Apditi<l:Dal elements of the necessity defense are worth noting bere., First, the . 
defe~. is not limited to certain typeS of harms. Therefore, the harm inflicted by 
necessity may include intentional homicide, &0 long as the harm avoided is greater (i.e., 
preventing more deaths) Id. at 634 .. Second, it must actually be the defendant's intention 
10 avoid tile greater bann; intending to commit murder and then learning only later' lbat 
the death had the fortuilous result of saving othet Jives wilJ Dot support a necessity 
defense. Id. at 635. Third, if the defendant reasonably believes that the lesser harm as 
necessary, even if, unknowD to him, it was n04 ~ may stiU avail himself of the defense . 
As LaFave and Scott explai~ "if A kiUs B reasonably believing it to be necessary to save 
C and D, be is Dot wilty of mwder even though, unknown 10 A, C and D could have been 
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resctied without the oece .. ityofkilling B." Jd. Fourth, it is for the court, and not the 
defendant to judge whether the harm avoided outweighed the harm done. Jd. at 636. 
Fifth, the defendant cannot rely upon the necessity defense if a third alternative that win 
cause less harm is open and known to him. 

(Hili) "!though not every interrogation that could violate the provisions of 
Section 2340A or other potentially applicable statutes would trigger a necessity defemc, . 
it appears thaI under the current circumstances there may be support for such defense. 
On Seplemher· I I, 2001, aI Qaida.launched a surprise covert suack on civilian larse .. in 
Ihe United Slales that led 10 the deaths of thousand. and financial 10 .... in the billions of 
doll .... According to public and governmental reportS, aI Qaida has other sleeper cells 
Within the United Slates that may be planning siinilar anaclcs. Indeed, aI Qaida '. plans 
apparently include efforts 10 develop and deploy chemical, biological, and nuclear 
weapons of mass destruction. Under these circumstances. a detainee may POSSCSI 

information that could enable the United Stales to prevent anaclcs that potentially could 
equal or surpass the September II anocks in their magnitude. Clearly, any harm that 
might occur during an inteJTOsatioD would pale to insignificance compared to the harm 
avoided by preventing such an attack. which couJd take hundreds or thousands of lives . 

.(~ Pij Vnder this rationale. two {acton; will help indicate when the necessity defense 
could appropriately be invoked. First, the more certain that government officials are 1b.1 
a particular individual has in{onnation needed to prevent-an attack, the more necessary 
interrogation will be. Second~ the more likely it .ppeafS. that a tCJTOrist attack is likely to 
occur, and thc greater the amount of damage expected from such au attack, the morc ahat 
an interrogation to get infonnation wouJd become necessary. Of coursc. the strength of 
the neces.ity defense depends on the circumstances that prevail, and the knowledge of the 
govemmenl acton invo~vc:d. when the intClTOgation is conducted. While every 
intcm>gatioD that might violate Sect jon 2340A or other potentially appHcabJc statutes 
does not triBBet 8 nec-essity defense, we· can say that certmn circuIDstanoes could support 
sucb a defense. 

(\J) Legal authorities identiiy an impon8Dt e.ception to the necessity defense. The 
defense is available ·only in situations wherein the legislature has not itself, in its 
criminal statule, made a delennination ofvaloes." Jd. at 629. Thus, ifCoD£l'C8s 
explicidy has made clear that violation of a statute CBlUlOt be outweighed hy the harm 
avoided. courts cannot recognize the necessity defense. LaFave and Israel provide as an 
example an abortion statute thaI made dear that abortions CVCD to sa'YC the Jife ofthc 
mother would still be a crime; in such cases the necessity defense would be unavaiJabJe. 
Jd. at 630. Here, however, Congress h8$ not explicitly made 8 det~atjon of values 
vis· a-vis tOJ1UJ'e. In fact, CongZ'CSs explicitly removed efforts to r.emove torture from lbe 
weighing of values pennitlcd by the necessity defense." 

JI Iu abe CAT, IOJtUI't is defiDed IS the in1en~ inflictiou of severe paiD or sufferine "fa sucb purpo5C$ 
as obtainin& 'om him or. third penol1 iuformltiOD or • cozafCssion. II CAT arc 1.1. Ooc 'Could -cue fbl1 
sucb • defiDidon replaen&ed au .ncmpt to iDcticltCc tblt the load of obWnintl iofOJmatiOU-DO maner what 
the circumslll.DOCS-couid 110t justify ID act of toreure. h1 other wonts, necessity would DOt be • deKme. ID 
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(U) EVeD if a court were to fmd that necessity did not justify the violation of. 
criminal statute, a defendant could still appropriately raise a cl';'" of selfi,der~4 The 
right to self-defense, even when it involves deadly force, i. deeply embedded in our law, 
both as to individuals and as to the nation as a whole. As the Court of Appeals for the 
D.C. Circuit has explained: 

MOTe Iban two centuries ago, Blackstone. best known of the expositors of the 
English common Jaw taught that Ran homicide is malicious., and of counc 
amounts to murder, unJess ... exc1Red on the account of accident Or self­
preservation." Self-defense, as a doctrine Jegally exonerating the lating ofhwnan 
life, is as viable now as it was in Blackstone's time. 

United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense i •• 
conunoD-law defense to federal criminal law offenses, and nothing" in the text, structure 
or history of Section 2340A precludes Its applicalion to. charge oftorture. . In tho , 
absence of any textual provisjon to the contrary. we assume self-defense C8Q.~JID . ... 
appropriate defense to aD alJegation of torture. 

(U) The doctrine of sclf-defCllse pennits the use of force to prevcu. harm to another 
person. As LaFave and Scott expJ~ one is justified jn using reasonable: force in defense 
of another penon, even a stranger, whCll he reasonably believes that the other is in 
immediate danger of unlawful bodily hann froJl\ his adversary and that the use of such 
force is necessary 10 avoid this danser." Ii. at 663-64. Ultimately, even deadly force is 
pennissible, but "only when tho attack of the adversary upon the other, person IUSOnably 
appears 10 the defender 10 be a deadly attack. " Id. al 664. A. with our discussion of 
necessity, we will review the significant elemenlS of this defense. ~ According to LaFave 
and Scon, the elements of the defense of othm ate tbe same as t&.e that apply 10 . 
individual self-defense. " 

eoactina SeeriOD 2340. howcYCl, Coogress removed the pw:pose eJenxnt in the dcfiaidoa or IortUI"e, 

e\lidencinc aD DneOtioalO remove aay tixiD& oIvaluea by ItaMe. By IclviDa Scdioa 2340 siJc:Dt as "' 1be 
hmn daDe by tonure ill comparisoJllo otbcl harms, CoD@leu .nowed the oeceuiry defcme to apply wbeo 
applt1pri1le. 

r.,1he CAT CODIAins AD additional provisi(I.D abal '"no cXcCptioual ci1cumstances wbitsoeYU, whdber 
a slate o(wu or. lbreat of war, iIlIerDaI potitic1lJ iDsIability or.any orbcr public cmcrlCDC)'. may be iavobd 
as I jwtitk.doa of torture, II CAT an. 2.2. A ware of thil provision of the treaty and" of the defiDidoo of the 
DCCCSSity dcfemc that ,JloWl dJt legislature to prOyide/OT In exception to the defense. ~t Model PeDal 
Code § 3,02(b). ConpeSt did DOt iocOlpOPte CAT article 2.2 WIO Section 2-4. Given Ibat Coupeu 
omined CATs dron 10 b.r, DC<;eujry or wanime dckDK, Sectiou 2340 couJd be ICId as pcrmittiDe the 
de:ftllSC. 

U (U) EarJyceses hsd su£~5ted chat in order to be eJieible for dcfcnse of auocber. ODe $bould have some 
pcnooal relationship with the OPe ill oeed ofpr~." ~t view hal been disc.rded. UFave &: Scoa;.t 
664. "" ", :. 
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(U) Fim, self-defense requir<s that the use'oir~"", be Mcessaryto avoid the dang<r 
of unlawful bodily hann. Ii. at 649. A defender may justifiably us< deadly force ifhe 
reasonably belie ... that the other pe"on is about to inflict unlawful death or serious 
bodily harm UPOD another, and that it is necessary to use such force to pzCvent it. Jd. at 
652. Looked at from the opposite per>pective, the defender may not use force ;'ben the 
force would be as equaUy elTective at a later lime and the defender suIT ... DO bamr or 
risk by waiting. See Paul H.Robinson, 2 Criminal Law Defenses § 131(e) at 77 (1984). 
If, however, other options permit the defender to retreat safely from eonIi"ontatiou 
without having to resort to deadly force, the use of force may not be necessary in the first 
place. LaFave'and Scott, at 659-60. 

(U) Second, self-defense requires that the defendant's beliefiD the necessity of using 
force be reasonabJe .. If a defendant honestly but.Wlfeasonably believed force was 
necessary. he wiD not be able to make out a successful claim ofseJf-dcfensc. Itt aI654: 
Conversely. if a defendant Jeasonably beJieved an attack was to occur, but the facts 
Sllbsequently showed no attack ~ lJU"eatened. he may stiD raise self·defense. AJ 
LaFave and Scott explain, "one may be justified in shooting to death an adveJ1!UY who, 
having thTeatened to IciD him, reaches for his pocket as ,if for a "gun. thoU£b it later 
appears that he had no gun and that be was only reaching for his handkerchi~f.· Jd. 
Some autboritica. such as the Model Penal Code, even elirninaie the reasonabiflty element, 
and require only that the defender honestly believed regardlesa of it'freasruiab1encss-that' 
the .use of for« was necessary. . 

(U) Third, many legal authorities include the requirement ~at a defender must 
reasonably believe that the unlawful violence is "imminen'- before he CID use force in his 
defense. ]1 would be a mistake, however, 10 equate immineJJce necessarily with tiiiwi&­
that an anack is immediately about to occur. Ralli.,., as the Model Penal Code explains, 
What is csscntia) is that the .defensive response must be "immediately Dece&S8IY.· Model 
Penal Code § 3.~1). Indeed, imminence must be merely another way of expressins the 
requirement of necessity. Robinson at 78. LaFave and Scott, for example~ believe that 
the imminence requirement makes sense as part of 8 necessity defense because if III 
attack is not immediately upon the defender, the defender may have other optionl 
available 10 avoid the anacJnhat do not involve the use of force. LaFave and ScoU at 
656. Jf. however, the fact o(tbe attack: becomes certain and no other options remain the 
use offorce may be justified. To use a well-known hypotheticaJ, if A were to Jcidnap m,d 
coniine B, and then tell B he would kill B one week later, B would bCjustified in usins 
force in self-defense, even if the opportunity arose before the week bad passed. It!. at 
656; ... also Robinson at § I3I(eXI) at 78. In this hypothetical, while the altacldtselfis 
nol imminent, Bts use of force becomes immediately necessary whenever he has an 
opportunity to save himself from A. 

(U) Fourth, the amount of force should be proportional to the threat. As LaFave 
and Scon cxplam, "the amount of force which [the defender] may justifiably uac: must be 
reasonably related to the threatened ha6n whicb be seeks to avoid.· LaFave and Scott at 
651. Thus, one may not use deadJy force in response to a threat that does not rise to death 
or serious bodily barm. )f such bann may resuJt however, deadly force .is appropriate. 
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AJ the Model Penal Code § 3.04(?Xb). states, "(tJbe use of deadly force is not justifiable 
unless the actor believes that sueli force i. necessary to protect himself against death, 
serious ~jlY injury, kidnapping or sexual inten:ourse compelled by fore.or ~ ...... 

tflJ!1Fl Under the currerit circumstances, a defendant accused ofviolatiug the 
criminal prohibitions described above could have, in certain circumstances, grounds 10 
properly claim the defense of another. The threat of an impending terrorist attack 
threatens the lives ofbundreds if not thousands of American citiz-ens. Whether such a 
defense will.be upheld depends on the specific context wilhiD whieh the interro,atiOD 
decision is made. 'If an anack appears increasingly likely. but our inte]]jgence services 
and Armed Force. cannot prevent it without the infonnalion from the interrogalion of. 
specific individual, then the more likely it will appear that the conduct in question will be 
seen as ncccssuy. If inteJJigCDce and other information support Ibc: conclusion that a~ . 
is increasingly certain, then the neccZisity (or the interrogation will be r.easonabJe. The 
increasing certainly of an attack wiIl also satisfy the imminence requirement. FinalJy, the 
fact that previous 8) Qaida attacks have had as their aim the deaths of American citizens, 
and that evidence of other plots have had a similar goal in mind,· would juStify 
proponionality of interrogation methods'designed to elicit information to pl'C'Vent them. 

A To be sure, this situation j~ different fi'om the usual seJC':dcfensc 
justification. and indeed, it overlaps with elements oflhe.nccessity dcfcnsc. Self-defense 
as usually discussed involves using force against an individual who is about to conduct 
Ihc anack:. In the curreut cirCumstances, however, an enemy combatant ~ ~etention dge' 
not himself presenla threal ofb..",. He i. Dot actually eanyin8 out the.1Iaclc, ·rather"he 
has participated in the planning and plOparatioD for theanack, ofln .. ely has knowledge 
of the a"ael: through his membership in the terronst ocganiution. Nonethelesa,leacIing 
scholarJy commentators believe that.in1mogation of such individuaJs using methods that 
might violate Section 2340A would be justified uoder the doctrine of .elf-defen~, 
beeau.e the combatant by aiding and promoting the terrorist plOt "has culpablY eaused the 
situation here .omeone might Bet hurt. lfhurtins him is the only means 10 prevent the 
death oc injury of oth ... put aI rislc by hi. actions, such torture: .bO'uld be permiSSlDle, and 
on the same basis thaI self-defense is pennissible.· Michael S. Moon;, Tortur~ and rAe 
Balance o/Evils. 23 Israel" L. Rev. 280, 323 (1989) (symposiwn on Israel', Landau. 
Commission Report).21 See aiso Alan M. ilershowitz, Is II Necusary 10 Apply "Physia.l 
Pres..,,," 10 TerrOTists-<md 10 Lie Aboul II?, 23 Israel L Rev. 192, 199-200 (l989). 
Thus, some commentators believe th.t by helping to create the threat ofJosa orlif~ 
terrorists become culpable for the threat even though they do nol actually emy out the 
anack itself.. If necessary, they may be burt in an interrogatjon because they arc part of 
the mechanism that bas set 'the attack in motioD, just as is someone who feeds 
ammurution or targeting infonnation to an attacker. Moore. at 323. . 

II (U) Moore distinpisbes lbIt Ule from one in which. person has iDfonnatiOD tbal could stop a tcnorilt 
atbc:k, but who does J10I uke a hand ill the leIlorisl activity jlKlf, web ali ao iImoceDt penoa who kams af 
!he attack fi'om her spouse. Moore, 23 Jsrae' L. Rev. a1324. Such iDdiv.idua'ls, Moore IiDds. wou1~ DOl be 
subject 10 cbf UK o{{orce ill sdf-defl:DSC, altboup they miibt:WIIkr the dOC1rine ofueceujlY. 
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(lJ) A claim by an individual of !be defense of another would be fiu1ber 
supported by the fact that in this case, the natioD ilself is muler anack and has !be right to 
self-defens •. This fact can bolster and support an individual claim of self-defense: in • 
proseculion, according to the Supreme Court in I. 7e Neag/e, 135 U.S. I (1890) .. In thai 
cas., the Stat. of California anmcd and held deputy U.S. Marshal Nasi. for shooting 
and killing Ihe assailant of Sup rem. Court Justice Field. In granting !be writ of habeas 
cOlPus for Neagl.'s rei .... , !be Suprem. COUrt did not rely' aIOD. upoD the marshal'. right 
to defend anolher or his righl 10 self-d.fense. Rather, the Court found that Neagle, as an 
agent of lhe United States and of the executive hrsnch, was justified in the killing be<:ause 
in protecting Justice Field, he was acting pursuant to the executive branch's inherent 
constitutional authority to protect the United States govenunent. Jd. at 67 ("We Cannot 
doubt the power ofth. preoident to take measures for the prolection of. ju. of one of 
the courts of the United States who, whil. in th. discharge of the duties ofbia om .. , ... 
thr.atened with a personal .Hack which may probably result in his death. j That 
authority derives, accmding to !be Court, from the President's power under Article D 10 . 
tak. care that the law. are faithfully executed. In other words, N.asJ. Is a federal officer 
not only could raise ,.If-defense or d.fense of another, but also could defCnd hi, actions 
on the ground Iha,' he was impJementing the Executive Branch's authority to prOtect the 
United States government. 

(U) lfthe right to defend th~ national gov~ent-can beraiscd as a defCDlc in au 
individual prosecutioD as Neagle ·suggest:s, then a government defendant, actina in his 
offidal capadty, should be able to arsue that any condUct that arguably violated a 
criminal prorubjtiou was undertaken pursuant to more than just individuaJ self-defense or 
d.fens. of another. In addition, the defendant could claim that be was fillfiDiaa the 
Executive Branch's authority to profcd the federaJ Bovernmenl, and the nation. from 
attack .. The September I I attacks have already trigg.red that authority, as rec:Osnized 
both under domestic and inlernationallaw. Following th. example of J. 7. NIUllIIe. we 
conclude that a govenunent defendant may a150 argue that hi5 conduct of aD intC1TOBation 
prOJ>Ctly authorized, i. justified on !be basis of protecting the nation fromattad<. 

~ 

(lJ) There can be littl. doubt that !be nation's ri$ht to s.lf-def ..... has been 
triggered under our Jaw. The Constitution anno\UlOC5 that one of its purposes is -ro 
provide for lb. common defense.' U.S. Const. •. PJeamble. Article!, § 8 declares that 
Congress is to exercise its powers .tD ·provide for the commOD dd'ense." Su abo 2 Pub. 
Papers of Ronald Reagan 920, 921 1988-89) (right to •• If-def ..... rc:tOBJ>ized by Articl. 
S I of !be U.N. Charter). The PJesidenl has particular responsibility andpower to take 
steps to defend the nation and its peopl •. I. TO Neagle, 13S U.S at 64. SU also U.s. 
Const., art. IV, § 4 ("'Th. Unit.d States sball. .. protect [eacb ofth. Sta.lCa] agaiJUI 
Invasion"). A. Commander-in-Chi.f and ChiefExeculiv., h. may usc the Anned FOIllCS 
to protect the nation and its peuple. Se •• e.g .. United S,aw v. Verdug<>-urquirJez,494 
U.S. 2S9, 273 (1990). And he maY'employ secrd agenl>to aid in I!is worlc as 
Command.,-in-Chi.f. Tollen v. U.iled Slates. 92 U.S. lOS, 106 (J 876). As th<; Supreme 
Court observed in The Prize Cases, 61 U.S. (2Slack) 635 (1862), in response to an 
armed attack OIl the United St.tes "the President is not only authorized but bound to resist 
force by for« ... wilboul wajting for any 5peciaJ ~egjsJative authority." It!. at 668. The 
September J J events were a direct attack on the United Staks. and as. we have aplained 
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above, the President has authorized the use of mililary force with the support of 
Congress.24 t 

(U) As DOJ bas made clear in opinions involving 1be war on aI Qaida,l1be 
nation's right to self-defense bas been tri88ered by the events of September I L If. 
government defendant were 10 harm an enemy combatant during an intarogation ill a 
manner that might arguably violate criminal prohibition, be would be doins so ill orda: to 
prevent further attacks on 1be Uniled States by the al Qaida lerrori,t networl<. In that 
case, DO] believes that he could Ilgue that 1be executive branch's constitutional aU1bority 
to protect the nation from "attack justified his aClions. This nationa1 and internationa] 
version of the right to self-defense could supplement and bolster 1be government 
defendant'. individual right 

d. Military Law EDfontmeDI AdioD' 

(U) Usc of force ill military law enforcement is authorized for (I) self-defenae 
and defense of others agaillsrabostile person when iII imminent danger of death or 
serlons bodily harm· h}/I"e "oslile pusan; (2) to prevent 1be acrual theft or •• botage of 

. assets vita) to national security; (3) to prevent the actual theft or sabotage of reso\U"CeS 
thafare inherently dangerous to others; (4) to prevent the commission ofa serious crime 
thilt involves iDuninent danger of death or serious bodily bann; (5) to prevent 1be . 
destruction of vital public utilities OJ similar critical infraStructwl:; (6) for apprehension; 
and (7) to prevent escape. (DODD 5210..56, J Nov 20(1). ThesejustificatiODJ. 
contemplale the use offoree against a pason who has coJJUJl.it1ed, is cornnrltting. or is 
about to commit, a serious offense:. Altbough we are not aware of any authority that 
applies these concepts in the interrogation context, the justified use ot foree in military 
law enforcement may provide useful comparisons to Ibe usc of force agaiJJst a detainee to 
extract inteJJigence for the specific p,UIpOSe of preventing a serious and imminent terrorist 
incident. . 

lot (U) While the PluideDt'. coastiturioDlJ de1cnninaOOD .10De is sofficl"at to justify the natioD's resort 10 
self-defensc, it.1Io bean aotUJe that the rigid: 10 scll-dcknu is.fm1bc:J recogaized udu iot~tiOWIllaw. 
·Article !Ii). of the U.N. C1m1cr ded.,cs that "(aJodUua in lhc preseDt Chu1cr nO iqJIir the iabelen1 riaht 
of iDdividUaJ OJ coUec:tiw sd(-deftDSe jf aD armed Ittack QCClDli ,,1iu1a Member of the Uaitcd NatiOtll 
until the Sccurily CouuciJ has taken Ibc measures Dtcessuy to Immt.m iDlmlatiODlJ peKe md security." 
The atucks of Septtmber J I, 2001, clearly t;:oamtutc OJ Imx:d anack a,:aiast the UDi1ed StMc •• and ~dccd 
were the l.test ill • Jona histoJy of II Qaid. sponsored anadts I"inst tbt United States. 'Ibis coocl!1SIOQ 
1Nas acJcDOwledacd by be UDited N.riOM Secwity COUDCiI OD September 29, 2001. wbca it unanimomly 
ad()pled Resohrtioo J373 explicitly "lo"ffinDJns 11K inbeJcDt rigbt ofindividual.od coUeetive defcnse .. 
lC'topjzccl by abe chmcr of the UDitcd Nltiom. 'J"bb iip. of 5e1f-defaJsc is I n,ba to effective self· 
defCDSC.lD otber words. the viaim auk bas Ibc ri&hl1o usc (orr:c acaimt 1hc: auras« wIM:t .... iDiti.1ed an 
-armed Ittack" unrillht thre.t has Ibawl. 1bc Uwtcd SU1elo 1brough iu rmliwy aDd imelUt:coce 
pcrSonncl,ltas a riIbI recopi2:ed by Anicle SJ to amtiDue mine (on;c UDtD such time u rbc dueal p<J.iCd 
by IJ Qaida IDd olber tcnorist ttoupl cOllDeClCd.(Q \be ScpkJDbc:J 11th attack is cOIq)Jctdy CDded. ~ Other 
trelties re·ltrum abe nIh. of1ht tJuj1Cd Stla.o use fon::e in its sclf-dc{ense. See. e ..... lnIcr-Anx-n<: ·,11 

Tnlly ofRttiplocal Assist.bet, an. 3. Sept 2. 1947. T J.A.5. No. 1838, 21 U.N.T.S. n (Rio Treah·); 

Nonb AtJlDtn: Trclly, art.!S, Apr. 4.J94~;t:~~~.1:irf/~3r·:. 
SElUl\DuJU)lUllltt;)RN . 31 

...... ..... ~ ......... .....: ..... NtI 



e. Superior Orden 

(U) UDder both international law and U.S. law, an order to commit an obviously 
criminal act, such as the wanton killing oCa noncombatant or tbe tOJ1Ure.of a prisoner, js 
an unlawfol order and will not reliev<: a subordinate ofms responsibility to comply with 
the law of anned conllieL" OJlly if the individual did not know of the unIawfuln ... of 
an order, and be couJd not reasonably be expected under the circumstances' to recognize 
the order as unlawful, will the def..,.. of obedience of a superior order protect a 
subordinate .from the consequences of violation oftbC Jaw of anned conflict.;l6 

(U) Under international law, the fact that,a war crime is committed purSuant to the 
orders of a military or civilian superior does not by itself relieve the- subordinate 
co~itting.jt fr~ a:munal responsibjJ~ under intCAlationallaw.27

. JI may, however, be 
cODSldered JD nutigation of pumsbmeot. . 

(U) For instance, the Charter of the International Military Tnbunal at Nuremberg, 
art. 8, stated: 

The·fact that the Defendant actCci pursuant 10 order ofrus Government or of a 
. superior shan Dot free him from responsibility. but may be considerecl in 
mitigation ofpunisJuncnt if the Tnlnmal determines that justice so requires." 

(U) Sinril.,.ly, the Statute for the International Tribunal for Yugoslavia, and the 
Statute for the International Criminal Tn'UDal for Rwabda provide (m articles 7(4) &: 
6(4), respectively) provide: 

The fact Ihat au accused person acted p~ant, to an order of a Government or of 
a superior shaJJ not relic:ve him ofcriminaJ respomibiJiry, bl!t may be cOnsidesed 
in anticipation of punishment iftbe TnDun~ ~cnniDcs that justice SO ~uira. 

(U) A. to the general attitude taken by military ;"liimaJs toward the plea of 
superior orders. the following statement is representative: 

It cannot be questioned that acts done in time of war under Ibe military 
authority of an enemy caunot involve any criminal liability on the part of 
officers or soldiers ilthc acts are not prohibiiCd by the conventional or 
cuStomary rules of war. hnplicit obedience to orders of superior officen 

2j (U) s. ScctioD 6.1.4. ADnolated Supplemem to abc Commander's Handbook on the Law ofN.va1 
Opcnoti ... (NWP 1·14M 1997) 

" Ii 
n The lDtematiouJ 0imiDaJ Court ako takes rIds~. ArcicJe: 3.3 o(lbe Rome Statute, 
rccopiza that: "1. Tbc flel thli • aime within Ihc jurisctiction of the ColD1 bas Oem committed 
by J pcnoD pumwrt to aD order of. Govc:mmeDl or of. sllptrior ~ whether mitituy or civiliaa. 
shaD DOl relieve IhIt pcJSon of aiminaJ ~ibj)jty uoIcss: (.) The persoD was ~r I Jr.eaI. 
obliJation 10 obey orders oftbc GovenuneJlt,6r superior in question; OJ) The periOD did not know 
thlllhe order was unlawful; IDCI (c} The CIder wu: DOt maDifestly UDlawfiIL 2. fOl1K purpose$ 

gf chit miek, orders to <'OII1I!I'1it eenocide or crimes ."inst humanity are JDlmJatJy unlawrul." 
Id·.··,16.2.!i5.1. 

1J Sa U.S. }IIaVl) Wu College:, lnternI'tiooaJ Law Docu~ I. 1944 ..... 5. 255 (J !M6). 
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is almost indispensable to eveJ')" miJitary ~ystem. But this implies 
obedience to lawful orders only. If the act done pumJant to a superior's 
orders be murder, Ibc production of the order will not make it any less'so. 
lt maymirigate but it C8JUlOtjustifythe'crime. We are of the view, 
however, that if the iJleeaJily of the order was not known to the inferior, 
and he could not reasonably have been expected to know of its iIIesalily, 
no wrongful inl~t necessary to the commission of a crime exists and the 
interior [sic) will be protected. But the senoraJ rule i. Ibc members of the 
armed forces are bound to obey only the laWful orders of their 
commanding ollie ... and !hey cannot escape criminaJ liability by obeying 
a command which violates international law and outrages fundamental 
concepts of justice. . 

The Hoslage Case (United States v. WilAelm List et 01.), II TWC 1236. 

(U) The International Military Tnounal at NUl.mbere declared in its judement 
tbat th. test of respo!lSloility for superior ordeni "is not the existence oflbc order, but 
whether moral choice was-in fact possible . ..JO 

(U) DomestjcaJJy, the UCMJ discusses the defense of superior order in 
The Manual CoUrts·Martial, which provides in R.C.M. 916(d), MCM 2002: 

It is a defense to any offense that the accused was acling pursUant to 
orders unless thc accused knew the orders to be unlawful or a person of 
ordinary s .. s. and understandine would bave known the orders to be 
unlawful. An act pczfonned pumJant to a lawful oider is justified. An act 

. performed pursuant to an unlawful order is excused unless tbe accused knew 
illo be unlawful or 8 person of Ordinary sensc· and UDderstanding would have 
known the orders to b. unlawful, . . 

liferenee 0/ lawfulness. An order requirins Ibc performance of a-military duty or 
act may be inferred to be lawful and it is disobeyed at the peril of Ibc . 
5ubordiDale.31 

(U) In sum, the defense of superior ord .... will generally be available for U.S. 
Anned Forces personnd msased in exceptional interrogations except where the conduct 
goes so far as to be patently unlawfW. 

,. (U) J Trial ofM.jot Wu Criminals before: the ln1enJationaJ Milifuy Tnbunal. Nwcmbcrt' J4 November 
J941$-- 1 October 1!iM6, al224 (1947). acerpted ill U.S. Naval War Cone,e,lnternatiouJ Law Doc:umesns, 
1946-1947, 't26O (1948). 
JI (U) WI iDkrcoce does not appJy 10 a pllelltly illeg.' o~dc-:. such·a, ODe thai directs the "Commission 01, 
aim<. (Ankle 90. 1JCM1), ' .. '. '. 
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Lack ofDOJ RepreseDtatio. for DOD Por.oDDel Charged willi a Crimlaal 
Offcose 

(U) DO] "'P'eseJ)tation of a ilefendaDt is generally not availabk in federal 
criminal proceedings, even when the defendant's actions occur wilhin the scope of federal " . employment. . 

B. FedeTiI Civil Statutes 

I. 28 U.S.C. §1350 

(U) 28 U.S.C. §1350 extends the jurisdiction of the U.S. District Courts to "any 
civil action by an alien lOT Q tort only. commi«ed in violation of the low of notions or 0 

treaty oflhe United StaleS.,.33 Section 1350 is a vehicle by which victims oftoiture and '. 
other human rights violations by their native government and its agents bave sought . 
jUdicia) remedy for the wrongs they've suffCTed. However; all the decided cases we bave 
found involve (orej~ nationals suing in U.S. District Courts for conduCt by fore~ . 
actorslgovernmerjts. The·D.istrlCl CoW1 for th. District of Columbia has determined 
that Section] 3.50 actions, by Ibe GTMO detaiQCes, against the United Stalci or its acen .. 
acting within tbe scope of employment fail. Thi. is becauSe (I) th. United Stat .. has not 
waived sovereign immunity to such suits like. those brought by the d.w.-s, and (2) the 
Eisentroger doctrine barring habeas access also prec.Jud~ o~ potentia) avenues of . 
jurisdiction.3.5 This of course leaves intmogaton vulnerable in their individual capacity 
{or conduct a coW1 might nnd to constitute torture. Assuming a com would take 
jurisdiction over the matter and grant standing to the detainee", it is pos51Die that this 

.. statute would provide an avenue afreJie! for acti~ of the United States or its .ageuts 
found to violate customary international Jaw. The Department of Justice has uped that 
Section 13S0'docs not provide a cause of action and is triereJy jurisdictional in nature. 
The Department of Justice iIIi currently studying whether to participate in ongoiag SectiOn 
1350 litigation. 

l. Torture Victim. Protectlo. Act (TVPA) 

(U) In 1992, President Bush signed into law the Torture Victims Protection Act 
of 1991." Appended to the U.S. Code as a not. to section 1350, the TWA specifically 
creates a cause of action for individuals (or their successors) who have been 5Ubjected to 

lZ (U) 28 CFR § SO.J5 (a)(") 
U(U) 28 U.s.C.1135O,IbeAlicDTonOaimAcl(ATCA). . . 
~ (U) Sec, for example. AMbc.JinJ. v. Negewo, No. 93·9133. Uwkd Stites Court of Appe8k, EIcYcDIh 
Circuit. lau 10. 1996.1D Ibis"" the 1 Jtb Circuit CObCluded, -the Aliea Tort Claims Act eslabJisbe& a 
federaJ forum where couns may C.dOoa domcnic-commoD law KmCdics 10 SM eft'eclto vioJ,tiODS of 
CUSlOmIJ)' iDIcmIdonal Jaw. - _ /. . 
lJ (l1) A/ 0dDh v. UniMd SldtI!.J. (DD.C •• 2002) 
It (U) Fi/Ilm,1l v. PeJU1·lrll/ll. 630:F.2d 876 (2nd Cir. J 980) 88S, note 18. "conduct of1be I)1Ie ,Deled bac 
(torture) would be ac:00D8bJe UDder 42 U.s.C. § 1983, or uodoublCdly the Constitution. if performed by • 
,ovemmt'nl official." 
"(U) Pub. L.llo. 102-256, 106 SiaL 73,28 U.s.C I 1350<_). 



:. 
. t . . j. 

I " -.. -" 

torture or atra~judjcia1 killing by "an individual who, under actual or apparent authority, 
or color oflaw, of any forefgn nolfon • (J) subjects an individual to tortUre shajl, in a civil 
action, be liable for damages to that individual; or (2) subjects an individual 10 extra· 
judicial killing sball, in a civil action, be liable for damaBOS .... " (empbasis addi.t)3f 
Thus, the TVPA does not apply to the conduct o{U.S. agents acting under the color of 
law. 

C. Applicability of tbe UDited States CODst/ludoa 

1. Applicabllity of tbe CODstitutiOD to AlieD. Outside tbe UDited Stat .. 

(U) Nonresident enemy aliens do not enjoy constitutional riBhts outside the 
sovereign territory oftbe United States." The courts have beld that unlawful combatants 
do not gain COD5Iitutional riBhts upon transfer to GTMO as unlawfUl combatants merely 
because the U.S_ aeccises extensive dominion and control OYe!' GTMO.40 ~oteovert 
because. the courts have rejected the concept of "de facto sov.ereiguty:· constitutional 
rights apply to aliens only OD sovereign U.S. tenilory. (See discussion Wlder 
"Jurisdiction of Federal Courts", infra.) 

" "(U) AJthough U.S. constitutional rights do not apply to aliens at GTMO. the U.S. 
criminal Jaws do apply to acU commit1ed there by virtue·pfGTMO·s status as Within the 
special maritime aDd temtoriaJ jurisdiction. 

2. The COD.titutio. DeliDing U.S. Oblle,t/oa. Uader Internotioaol Law 

(U) In the course of taking reservalions to the Convention .Against Torture and 
Other Cruc). and InJnUDan or Degrading Treatment or Punishment; the United States: 
"dctennincd that the Convention's prohibitions against cruel. inhuman or degrading 
treatment or punishmeDt applied only to the extcot tha' such conduct was prohibited by 
the F"dlb, Eighth and Fourteenth Amendments to OurCODStitutimCt ComoeqllClllly. 
analysis of these amendments is significant in detennining the ex'eJiHo which the United 

31 (U) The definitiOD oftorturc used in PL l02·2S6·is: "my acl. directed apiDsa aD iDdiVidual iD tbe 
OtrcDdcr'1 custody or physical control. by which severc pain or sutreriDs (01bcr IhaD paiD or sufI"eriD8 
arisiDc obly hom or mCTePI iD" OJ" iDcicknlaJ to lawful .sanctions) whether physical or JDCDtaI, iI 
inkDtionalJy inflicted OD tlwt individual (or sueb pwpoKS as obIIiDin£ from lbat iDcIiriduaJ or. third 
pclSOJJ infOIlDIItioo 01" a confeuiou. punishing chat indjvjdual for an act that iDdividual or • third pcnOll bas 
commincd or i5 suspee1cd DC havin8 colDlDincd. iDtimidadus or cocrciDg 1hat iodivjdual ~. ~d pemm. 
OJ for any reasoD baRd OJ!: wStrilniDarion of aD)' kiad.- "JbjJ defiDrtioD is substmtiany similar {with DO 
meaningful diJfcnltCc) to the definitiOD in the Tonure SbltuCe_ 'T'he definition ofmemaJ paiD aud sull'eriDc 
is Ibe same IS ill dJc Torture Statute. . 
• (U) EirentnlfD" at 164 . 
.. (U) AIOdals v. l/1Iftsi SIDU3, (DD.C .• 2(02). 
·1 (U) Articles ofratificatiou, 21 Oct J 994: '0f- T'be Senate's advke and<oosent is subject to the foDowiDJ 
Je$eJV.atiom: (l) nal the Uniled States -considers iaelfboUDd by 1be oblilariou UDder article 16 10 pn:vaat 
'cruel. inhumaD, or depadiDa ttealmepr OJ pmUsbment', only insofar as the lenD 'c:ruel, iDhumau. or 
degrading tr-catmcnl or puoishmeDt" means the cruel. UDIHUlI aDd inhumaDe treatmenl 01 punbJameat 
proh:ibiled by the Fifth, Eighth, mdlor Fourteenth AzncDdmeDlS 10 Iht ConstitutioD of the Uni1Cd Scala:." 
Availabk 111 the UN documeoliliae: b!fP:I'1.93,J94.U8.19OJb~u3/1re.I)'J2_.sp.htDL 
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Staks is bound by the CtlDvention. It should be ·cJCir;bqwever, that aliens held at 
GTMO do not have constitutional rights under the Sth"Amendment's Due Process clause 
or 1be 8" Amendment. See Johnson •. Eisenlrager, 339 U.S. 763 (1950); U.S • •. 
Verdugo-Urquidez, 494 U.s. 259 (1990). 

a. .Elgbtb AmtDdmt.t 

(U) • An examination of the history of the AmendmenUnd Ibe deci,i""" of this 
[Supreme] Coun construing the proscription against cruel and unusual pomisbment 
confirms Ibat it was designed to protect those convicted of crimes.'" The import "fthis 
holdin& is that, assuming. <oun would mistakenly hold IIlat it bad jilrisdiction to bear a 
detainee's -cJaim, the claim would not lie under the 8th Amendment. Accordingly. 
detainees could not pursue a cJaim regardjng their p:e-conviction treatment under the 
Eight Amendment. 

(U) The standards of the Eighth Amendment are relevant, however, due to the 
U.S. Reservation to the Tortw"c Convention·s definition of cruel, inbuman, and degradiDa 
treatment Undcri "cruel and unusual punisJunent" jurisprudence, there are two Jines of 
analysis that are relevant to the conduct of intenogali"",,: (I) cond;tiona of confinement, 
and (2) excessive force. As a general maner, the excessive force analysis applies to the 
official usc of physicaJ forcc, oft~ in situations jlJ which an inmate has attacked another 
Uunate or a,guard whereas the conditions of (;onfincment-analysia applies to such thinp 
as administrative segreBation. Under the excessive forct analysis7 W. prisoner- alleging 
excessive force must demonstrate ahat the defendant actCcl 'maliciouslY and sadisticalQr"" 
for the very pwpose of causing h.rm. Porter v. Nussle, 534 U.S. 516, 528-(2002). 
(quoting Hudson v. McMillan, 503 U.S.I, at 7). Exc ......... fon:< requires the lDIJlCCessary . 
and wllllon infliction of pain. Whitney •• Alben, 475 U.S. 312, 319 (19!!6). 

(U) A condition of confinement is not "crud and unusual" unlesa it (1) is 
"sufficiently serious" to implicate constitutional protection. jJ. al 347, and (2) rdJects 
"deJiberate indifference" to_the prisoner's health or safety, Formrv. Bren"fl1I SJ ] U.s;' 
825, 834 (1994) •. The first element is objective, and inquires whether, the cballenpd 
condition is cruel and unusual. The second. $o~alJed "subjective" clement requires 
examination of the actor's intent and inquires whether the chaHeuged '«tndilion is 
imposed as punishment. Wilson •. Seiler, 501 U.s. 294, 300 (1991) f'The soun:cofthe 
intent requirement is not the JlI'edilections of this Conrt, but the Eighth Amendment itseJJ; 
which bans only cruel and unusual punishmenr. If the pain in/Iicted is not fonnally meted 
out os puni.rhment by the 5latu1e or sentencing judge, some mental clement must be 
.DribBted to the inIIicting officer before it can qu.lify.'1. 

(U) The Supreme Coun has noted that "[n]o stalic 'test' can exist bywbich 
coons detmnine whether conditions of confinement are cruel and unusual, for the Eighth 
Amendmtnt must draw its meaning from the evolving standards of dec=cy IIlat marl< the 

u (U) IngrohDm v. Wrighl, 430 U.S. 651, 664' (1917). In IngraAom. a case .bout cmponl punishment iD ._ 
public juWOI hip sehooL the Coun analyud the dlim under the J4th ameodmtut"s Due Process clause, 
coaeludiDllbit the .cODdllCf did DOl violafe the 14th amendmeDt. cvea thoup it involved up to J 0 .meb 
with • woodco piddle:. 
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progress of a maturing· ooci.ty." Rhodes, 4S2 U.S. at 146 (citation omitted). Su also 
Estelle v. Gambk, 429 U.S. 97, 102 (1976) (stating that the Eishth Ameudmem embodiea 
"broad and idealistic concepts of dignity, civilized standards, humanity, and decp1cy'1. 
Neverth.l .... certain gujdelinea emetS' from the Supreme Court's jurisprudence. , 

(U) The Court has established thll"only those deprivations denyina ·th~ minimal 
civilized measures of liTe's necessities' sufficiently grave to .lOnD the basis of an Eighth 
Amendment violation." Wilson, sal U.S .• t 298, quoting Rhod .... 4S2 U.S. a1347. It is 
not enough for a prisoner lo;,how thai he has been subjecled to conditiOltS that are merely 
"restrictiv. and even harnh," as sueb conditions are simply "part of the penalty lhat 
criminal offend .... pay for their offimses against society." Rhodu, 452 U.S. at 347. Su 
olso Wilson at 349 ("the ConstiTUtion does nol mandate comfortabl. prisons"). Rather, a 
priso ..... must show that h. has sulTered a -s..-jous deprivation of basic human needs," id. 
at 347. such as "essentiaJ food, medical care, or sanitation," Ji. at 348. Sa '!Iuo WiLron." .. 
SOl U.S. at 304 (requirins "the deprivation of a singl., identifiable bmnan DeecI.ucb .. 
food, wanntb, or exercise"). "The Amendment also hopo ... [the: duty OD officials toJ 
provide bwnanc conditions o( confinement; prison officials must ensure. that inmates 
receive adequate food, clothing. shelter, and medical care, and must take reasonable 
measur .. to suarant« the safety of the hnnalcs." Farmer, S 11 U.S. 11832 (citations 
omitted). Th. Court has also articulated an allernative test inquiring whc:th<:r an inmate: 

" was'C'Xposed to ". substantial risk or serious bann." Jd . • t 837. See'QlsoDeSpoln v .. 
{phoff, 264 F.3d 965, 971 (10th Cir. 2001) C'In order to .. ti_/)' the [objective] . 
requiremen~ the inmate niust sho~ that he is incarcerated under c'onditions posing • 
substantial risk of serious banD.,,). 

(U) The various conditions of confinement are not to be assessed under • lotality 
ofth. circwnstancCl approaeb.1n Wilson v. Seiler, SOl U.S. 294 (1991). the Supreme 
Comt expressly rejected the contentiqn,tbat "each condition must be considered as part of 
the overall conditions challenged." Jd. II 304 (internal quotation marks and cillition 
omitted). Instead the Court concluded that "Some conditions of confinemenl may 
establish an Eighth Amendment violation "in combination' when each would not do so 
alone, but only when they have a niutually enforcing effect that prollucc:s the deprivation 
of a single identifiable human need sucb as food. wannth, or exercisc-for example, 8 low 
ceU temperature at night comb~ with a failure to issue blankets."' Id. at 304. As the 
Court further expJained, 'WotJUng so amorpbous as iov-eraJl conditions' can rise to the 
Jevel of cruel and unusual punishment when no specific deprivation of a sinsJc buman 
need exists," Id. at 305. 

(U) To demonstrate deliberate indifference, a prisoner must demonstrate "that the 
. official was subjectively aware of that risk:" Farmer v. Brennan 511 U.S. 12S (1994).A. 
the Supreme Court further .xplained: 

We hold ... that a prison official cannot be: found liable under the Eighth 
Amendment for denying any bunate humane conditjons of confinement unless the 
official knows of and regards an excessive risk to inmate health or s~ the 
official must both be aware o((aas from which the inference can be dra'\VD lbat a 
substantial risk of serious hann exists and he must abo draw the infer-ence. 
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FarmeTv. BTe~nan 511 U.S. 8~;83?,(1994).)1tis standard requires greater culpability 
than mer<: negJ'eence. ike Fanner v. Brennan, 5 I I U.S. 825, 837 (1994); Wilson v. 
Seiler, 501 U.S. 294.302 (1991) ("mer., negJieence would satisfy neither [tbe Whitley 
standard of malicious and sadistic infliction] nor the more lenient deliberate indifference 
standard") (internal quotation marl<s omitted). . 

(U} The second line of cases considers the use of force against prisoners. 1be 
situation ollen arises in cases addressing the usc of force while quellinS prison 
disturbances. In cases involving the excessive use of force the central question is 
whether the force was applied in good faith in an at1empt to maintain or restore discipline 
or maliciOUSly and sadisticaOy with the very pUIJlOSO of causing harm."· Malicious and 
sadistic use of force aJwB)'I violates contemporary standards of decency and would 
constitute, cruel and unusual punishmcnt.44 The courts apply a subjective> test when 
examining jntent of the official. In determining whether a correctionaJ oflicer has used 
excessive fon:e in violation of the Eighth Amendmen~ courts look to seven] factors 
including: (I) "the need for the application of force"; (2) "the relationship between the 
need and the amount of force that was used"; (3) "the extent of injury inflicted-; (4) "the 
extent of the threat to thesafely of sta1Tand inmates, as reasonably pereeived by 
responsible officials on the b.asis of the f,cIs known to them"; and (5) "any eITorts made 
to temper the severity of a ~OIcefuJ response.·.c5 Oreat.deference is .giVeD 10 the prison 
official in the canying out ofms dutie$.46 -

(U) One ofthe Sup~ Comt·s most recent opinions on conditions of 
confmement - Hope v. Pelzer, 122 S.Ct. 2508 (2002) - ilIustrat<:S the C01D1'S focus 00 

the necessity of the actions undertaken iu response to a disturbance in dctennining the 
officer's subjective state of mind.·7 In Hope, fonowing an "excbanee of vulgar rem~" 
between the inmate Hope and an officer, the two sot into a "wre5t1ing matclL" Jd. at . 
2512. Additional officers intervened and restrained Hope. ike id. These officers then .. 
took Hope back to prison. Once there, they required him to take oIThissbiJt and then 
attached him to the hitching post; where he remained in the sun feu; the neJIt seven ho ...... 
See id. at 2512-13. During this time, Hope JeCeived DO bathroom breaks. He was si­
water only once or twice and at least on.e guard ta.DIed him about beins thirsty. See id. 
at 2513. ·The Supreme Court concluded that the facts Hope alleged stated.8D "obvious" 
Eighth Amendment violation. Id at 25 I 4. The obviousness of this violation stemmed 
from the utter lack of necessity for tb. actions the guards undertook. The Court 
emphasized that "any 58fciy'concems" arising nom the scuffle between Hope and the 
officer "had long since abated by the fune [Hope] was anached 10 the bitching post" and 

of' (U) Acriom taken in "JOOd-faith. .. to 1DIiDtlin or re5tOl"e disc.ipliDe" do nol constiMe excmjve (oroe., 

WI",,.,, v. Alw., 473 U.s. 3t2, 3211-21 ('986) 
.. (U) HlUlson .... MdJillitm. SOl U.s. I. '(1992) 
~'(U) WAiIky a1 321. 
M{I1) InltkyV.AIb<n,4'NU.s.(1986). / 
., (V) AJ1boush the offieen;' acDoIII ill Hope wcte UDdenakrn in ICspoDSe to a scufDe bcfW«D IUJ imDalC 
and a guard, the cue iI more pl'operly lbougbl of a "coDditions of cODf"maneat" case JIIIber 1hID aD 

"excessive forc:e" «$C'. By cxamiDins the ofticcn' acdoDS throu@b rbc "ddibcrale iodifTerftJU standard" 
the Court IDIJyzed it as a "conditiops of -confiDemeDt" case. The dclibctalC' indiffermce sWidard it 
lDappljeablc 10 claims of excessive f~. 
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that there was a: "clear 1ack of an emergency ~jtuation." Jd. As 8 result, the Court found 
that "[t]his punitive treatment amount[ed) to [the] gratuitous in1liction of 'wanton and 
unn .... sary· pain that our precedent clearly prohibits." Id. at 2S1 S. Thus. the 'necessity 
oflhe governmental action bears upon both the conditions of confinement analysis as 
well as the excessive force ,analysis . 

. (U) In dctennining whether the government·s actions are "wanlon and 
UJlJle<:eSsaJ)"," consideration must be given 10 the government's kgitirnate interests .. In 
therontext ofthc war on lerrori~ and the collection·ofinte1JiSClce from detainees 
regarding future. attacks, the legitimate government interest is oflbe. highest magnitude. 
In the typical conciitiom; of Confinement c~ th(: protection of other inmates or officen, 
the protection of the inmate alleged to have suff"ed the cruel and unusual punishmcot, or 
even the maintenance of order in the prison, provide valid government interests for 
various deprivation •. See. '.8 .• Andenon v. Nasser. 438 F.2d 183.193 (5th Cir. 1971) 
("protect[ingJ imnatcs from self·in1licted injury. protect[ingJ the.general priSOD 
population and pm;onnel from violate acts on his part, [and] prevent[ingl.cscape" .... aU 
legitimate penologicaJ lnt.crests tbat wouJd penni' the imposition of solitary 
confinement); McMahon v.Oeord, 583 F .2d·I72. 175 (5th Cir. 1978) (prevention of 
irunale suicide js a JeSitimat~·intcrest). Aa with excessive fon::.e, D9 court bas encountered 
the precise circumstances here under ~ndjtions oi ~~emcnt jurisprudcncc. 
Nonetheless, there can be no more compeUing government interest than that which is 
presented here and, depending uPon the pr-ecisc factual circumstances of an interrogati()o, 
c.s., where there is credible intonnation that the detainee had information that could avert 
a threat. deprivations that may be caused would not be wanton or unneoeswy .. 

b. Fifth AmendmeDt aDd Fourteenf' Ameodmelit41 

(U) All persons within the territOf)' of the United Stak:S are entitled to the 
Plotections of Due Process as provided by the S· and 14· Amea4Jncnts. including 
corporations, aliens, and presumptively citizens seeking ieadmission '0 the United States. 
However. the Due Process Clause docs not apply to enemy alien bdJig~ engaged in 
bostilities against the United States and/or tried by milltary tnbWlals outside the IcmtoriaJ 
jurisdiction of the United StaleS." The Elsenlrager doctrine worlcs to prevent access by 
Cll«DY belligerents, captured and held abroad, to U.S. COUIls. Further. in United Slales v. 
Vertiug<>-Urquidez. 494 U.s. 259 (1990). the Supreme Court held thaI aliens outside the 
United States did not have Fourth Amendment rights against the U.S. government. 
Indeed, in that case, the ColUt observed that extension of constirulional rights to aliens 
outside of the United States would interfere with the military operations against the 
nation's -enemieS. 

(U) In the detainee context, the standards of the Due Prooess Clauscs arc relevant 
due to the U.S. Rcsczvation to the Torture Convention's dcfwtion of "",el. inhuman. and 

.. (1.l) Because rbe Due Pr0ce55 considu.riobS UDdu abe Sib and l4Ilb amcndmeDb are the same for our 
purposes. Ihit 8Dalysis .cODSiden them tosether. 
"fU) Jo}-.lJSOn v. EiHtrtro6C. 339 U.S. 7~·(l9.50}; 1!r re .YDlnDSlliza. 327 U.S. J (J 946). 
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degrading treatment, which the United StateS bas defined to mean conduct prohibited 
under the Due Process Clau .. of the 5" and 14" Amen4rnenIs (ill addition to the 
slandards under Ihe 8"' Amendment discussed above). The Due Process jurisprudence is 
divided into two distinct catf:gories-prooedural due process and substantive due process. 
Procedural due process is manifest in issues pertaining to lhe provision .of adequate 
administrative andlor judicial process, including notice and an opportunity to be bean!. 
Substantivc'due process iIlvolves questions offorce beiDg excessivc in light of the 
government interest being addressed. In the detainee context, the limits of substantive 
due prooess define the scope of permissible inlerrogation techniques that may be applied 
10 uulawlill combatants held outside the Uni1ed Stales. 

(U) Under the Fillh Amendmenl right to Due Process, substantive due pro",," 
protects an individual nom "the exercise of power without any reasonabJe justification in 
the service of any legitimate governmental objective;" County o/Sacramento v. Lewis, 
523 U.S. 833, 846 (1998). Under substantive due process "ouIy the most egregious 
official conduct can be said to be arbitrary in Ibe constitutional ...... " Id at 846 (internaJ 
quolatiOD maries omitted). That conduct must "shoek[] the conseience.~ See generally 
id; Rochin v. Colifomia, 342 U.S. 165 (1952)." Byconllut 10 depriv,alions in 
proceduraJ due PJ~ which camiot occur so J~ng as ~ government affords adequate 
process~ government actions that '-shock the consCience" arc prohibited irrespective of 
the -procedures the government may employ in undCJ1.~ne those actions. See generdlly 
Rochin v. Colifomia, 342 U.s. 164 (J 952). ' 

(U) To shock the conscience, the conduct at jssue must involve more than mere 
nesJigenoc by the government official. See County of Sacramento, 523 U,S. at 849. See 
01.0 Daniel v. Willioms, 474 U.S. 327 (J 986) ("'Historically, this flUarantee of due 

. proecss bas been applied to deliberote decisjons of Bovemmen' officials to deprive a 
:pcrron oflife,liberty, or property:1 (colleetins cas .. ). Instead, "(1]1 is.,.behavior on the 
olber end oflhe culpability spectrum Ibat would most probably support a substantive due 
process claim: conduct intended 10 injure in some way unjustifiable by any goverDJPeDt 
intere.t is the soli of official action most likely to ri .. to the eo~ienoe.shockill8 level." 
See Countyo/StJeramen(o. 523 U.S .• I 849. In some circumstances. however, 
recklessness or sross DecJigcnce may suft'n:e. See id. The requisite iovel of eulpabiHty i. 
ullimately"not. .. subject to meclJanicalapplication in unfamiliar territory." Id. at gSO. 
As the Court explained: ''DebOOate indifference thai shocks in one environment may not 
be so patently egregious in another, and our concern with preserving the constitutional 
proportionS of substantive due process demands aD exact anaJysis of circumstances 
before any abuse. ofpowcr is condemned as conscience s~ocking.'· ld. As a ~aI 

-(U) lD the xmiDaJ.eqc of Rodlin vCDlifornia. 342 U.s. 16S (19!52). the pcJkto bad some infOnDatiOD 
that 1ht defodmt wallieDiDa' drup. TbI'ee: officers weal 10 and entered the ckfcDdult', home without. 
warrard .nd forced opeD the door 10 dcfeJldaDI's bedroom. 'Upon openi:Dc the docw, the officers ".w two 
pills IDd asked the deleadaDf .bouIlbnn. Tbt defeudaut p'OZIIplly put 1bem ~ his mouth. Tbe o~ 
1 ....... upoo him aod ......... to en.act tbF capsule$.· /d. It 166. The poIXe 1ried to pull the pilli out 
ofhis mouth bul despite coosiderabk SlIlJuit'the dcfendabl SWiDowed them. 'The poJicc theD ~ the 
dc(eadanl to • bospiW where • doctor foJO:d an ~Dc soJurioD ineo tbe dd'eocIaDt'. scomac:h by sticJanal • 
tube down his thrrNIt and into his sromach. wbidt cause tbe defendam «0 vomit up the pm,. The pills did io 
(ael cootaiD mwplJ.iac. Set Itl. Tbe Court fquod wulle actions oftbc police offic-cn: "shocked cbe 
conscience" aDd therefore vioJalCdRochiD's due procas rights. -Jd a1 17-0. 
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matter, deliberate indifference would be an appropriate standard where there is a real 
possibility for actual deliberation. In other circumstances, however. ~berc quick 
decisions must be made (such as respondins to a prison riot), a heightened 1eveJ of 
culpability is more appropriate. See it!. at 85 I - 52. 

(U) The shock-the-consciencc: standard appears to be au evolving one as the 
Court's most recent opinion regarding this standard emph~i%ed that the conscience 
shocked was the "contemporary conscience-.tt Jd. at 847 n.S (CIJlphasis added). The com 
explained that while a judgment of what shock. the coosciencc: ''may bci ;"fonned by. 
hi'tory of liberty protectioD, [J it netes.arily reflects a traditional understanding of 
executive behavior, of contemporary practice, and of the standards of blame gi:nei-aJJy 
applied to them." Id. Despile the evolvmg nature of the standard. tbe standard i. 
objective rather than subjective. The Supreme Court has cautioned that although "the 
gloss bas ... bas not been fi:xecr as to what substantive due process js, judges "may not 
drawn on [their] merely personal and private notions and· dim:gard the liDii .. that biDd 
judges in their judicial function ... [lJb .. e limit' are derived.trom considerations that are 
fused ;" the whole nature of our judicial procca .... Roehln, 342 U.S. at 170. See 0160, 
United Stales. v. LlTWJsco, ~31 U.s. 7U {I 973) (reaffirming thaI" the test is objective nther 
than subjective). As the Court further explained, the conduct at issue must "do more eb8D 
offend sOme fastidious squeamis1me2;s or private 5entimentalism· in order to vi'oJatedue 
process. Rochi .. 342 U.S_ at 172. 

(U) The Supreme CoUrt also clarified inlng,aham v. Wright, 430 U.S_ 651 
{I 977), Ihal under substantive due proocsa, "[I)there is, of course, • d. minimii levd of 
imposirion wjtb wlUch the Constitution is not concerned." Jd. at 674. And 8s Fourth 
,CircUit has noted. it is a ')JrincipJe; . .inhercnt in the Eighth {Amendment] and ' 
[substantive due process'" that "[nJot ... every maJevoJenl touch bya,prison: S08rd gives 
rise to a federal cause of action. See Johnson v. Glick. 48J F.2d at ]033 f~ot every push 
or shove. even if it may later seem unnecessary in the peace of 8 judge's chambers. 
violates a pri,oner's constitutional rights"}." Rileyv. Donon, 11Sj'.3d 1159, 1167 (4'" 
Cir. 1997) (quoting Hudran, 503 U.S. at 9). Instead, "the [shock-the-<:ODScience). __ 
inquiry .... [is) whether the fOJ<:Capplicd caused injury so seven:, and was.., 
disproportionate to the need presented and so inspired by malice or sadism_ .. that it 
amounted to a brutal and inhumane abu.e of official power literaJJy shocking 10 the 
conscience." Web.b v. McCullough, 828 F.2d 1151, 1158 (6" Cir. 1987). Examples of 
physical brutality that "shocJc the conscience" inClude: the rape of a plaintilfby 
tmiformed officer, ... Jones v. We/iham,.I04 F.3d 620 (4· Cir. 1997); a police ollie .. 

. striking a plaintilfiD retaliation for the jJaintifT photpgrapbing the po~jce offic:ez. see 
Shillinford v. Holmes, 634 F.2d 263 (5 Cir. 1981); police officer shol a f1eeiDg suspecl's 
legs without any probable cause other than the suspect's running aDd failing to stop, see 
Aldridge v. Mullins, 377 F. Supp. 8S0 (M.D. Tenn. 1972) a.trd, 4741189 (6" Cir. 1973). 
Moreover. beating or sufficiently trueatenmg someone during the course of an 
ink:rrOgation can constitute conscknce~sbockin8 behavior. See Gray v. Spillman, 92:5 
Fold 90, 91 (4"Cir. 1991) (plaintiffwas beaten and threatened with l\n1her beating if be 
did not confess). By contrast, for e:xample, actions such as v.erbaJ insults and an angry 
slap of"'~ium force"~ did b~t constitute behavior that "shocked the conscience.·o See 
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Riley •. Dorton, 115 F3d 1159, 1168 0.4 (4~ Cir. 1997) (finding claim> that such 
bebavior shocked tbe conscience "meritless"). 

(U) Physical brutality is not tbe only conduct that ma, meet the shock·the- . 
conscience standard. In Coope, •. Dupnlk, 963 F.2d 1220 (9 Cir. I 992) (en bane). the 
Ninth Circuit held that certain psychologically-coercive interrogation techniques could 
constitute a violation of substantive due proceSs. The interrogators t~lmiqua were 
"designed to instill stress, hopelCSSDeSS, and fear, apd to bresk [the suspect'sj resislance." 
1d. at 1229. The officers planned to ignore any request fur a laWyer and to ignore the 
suspect's right to remain siJen~ willi the cxprcsspurpose that any statements he might 
offer would help keep him from lestil»ins in his own defense. See III. al 1249; II was 
this express pwpose that the coOO found to be the "aggravaq faetor" that lead it to 
conclude that the conduct of the police "shocked the conscience." 1d. at 1249. The court 
reasoned that while "it is a Jegitimate pwposc of police investigation to pther evidence'· 
and muster infonnation that will surround. guilty defendant and.make it diffieult if not 
impossible for him to escape justiee[,j" "when the methods chosen to gather evidence and 
information are deliberately unlawful and nOllt the ConstillltiOll, the legitimacy i. lost." 

111. at 1250. In Wilkins •. 'May. 872 Fad 190 (7" Cir. I 989). the Seventh Circuit. fouod 
that severe mental distress infJjc1ed OD a suspect couJd be a basis for a substantive due 
process claim. See III. at 195. See a/.oKhrodu •. Robinson, 612 F.2d 766,.771 (3d Cir. 
I 979) (claim of emotional harm could be the basis of a substantive""" process claim). 
The Wi/kin. coOO found that under certain circumstances interrogating a suspect with gun 
at his head could violate tbose rights. See 872 F.2d at ]'95. Wbetbc:r it would rise to the 
leveJ ofvioJatioD depended upon whether the plaintiff was able to show "'miaconduct that 
a reasonable person would find so beyond the norm of proper police prooedure as to 
shock the conscience. and that it is caJculated to induce not merely moJDCDtaiy fear or 

. anxiety, but severe mental suffering, in the plaintitT." lti. On the other hand, we note that 
merdy deceiving the suspect does not sbock the conscience. see. e.g.. Uni'uI StOles v. . 
Byram, 145 F.3d 405 (I" Cir. 1998) (assuring defendant he was not in danger of 
prosecution did not shock the conscience) nor does the use of sympathy or mends as 
intermediaries, see, e.g., Unil~d S,ales •. Simlob, 901 F.2d 799, S09 (9th Cir. 1990); 

(U) Although substantive due prcx:ess jurisprudence is not necessarily unif~ ill 
all applications. severaJ principJes emerge. First. Whether CODduct is conscience- . 
shocking I1ImS in part on whether it is without any justification. i.e., it i. "inspired by 
malice or 5adism.Q Webb. 828 F .2d al ]J58. Although unlawful combatants may not 
pose a threat to others iD the clamc sense seen in substantive duc process: cases. the 
detainees here may be able to prevent great physical injwy to countless othcn through 
their knowledge offUllIre attacks. By con~ ifth. interrogation methods weR 

undertaken solely to produce severe mental suffering. they might.hock the CODBCicnce. 
Second. the official must have acted with morc than mere negJigence. Because. ,euerauy 
speaking, there will be time for deliberation as to the methods of interrogation that will be 
employed, it is likely that the culpability requirement here is deliberate indifference. See 
County of Sacram~1JIO, S23 u.s. at 8S I ·52. Thus, an official must know of. serious risk 
to the health or safety of a detainee and he must act in conscious disregard for that risk in 
order 10 violate due process standards. Third. this standard.pe.nni~ some physical 
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contact Employing a shove or slap as part of an interrogation would not run afoul of this 
standard, Fourth. tbe detainee must rustain some sort of injury u'a Jesuit oftbe conduct, 
e.g., physical injury or severe mental distress, in order {OJ the constraints of wbstantive 
due process to be applicable. 

D. JurlsdiClioD of FederaJ Courts 

1. JurlsdlctioD to Consider Coostltutional Claims 

(U) The federal habeas statu'e provides tha' courts may only gnnt the writ 
"within their respective jurisdictions," This has been inleIpJcted to limit a court's subject 
matter jwisdjctioD over habeas cases to those in which 8 custodian lies within the 
jurisdiction. For U.S. citizens. habeasjuri.dictioD lies regardJessofwhere the detentiOD 
occurs, The fJabeas action must be brough1 in the disbict in which a custodian resides or, 
if all custodians are outside the United States, in the District of Columbia. For ali_ 
there is no habeas jurisdiction outside 1;he sovereign (mitory of the United States.51 

(U) As construed_bY the courts, habeas jurisdiction is coterminous wi~ the reach 
of constitutional rights, although that result is a mana- of statutOJ)' constructiOJl. . 
Congress has the power to extend habeas jmisdiction beyond the leacb of constitutional 
rights but may not place greater r.estrictions on it. '. '. 

(U) In Johnson v. Eisemrager, the Supreme Court ruled lhat enemy aliens, 
captured on the field of ban Ie abroad by the U.S. AImed Fo,"", tried abroad for war 
crimes, and incarcerated abroad do not have access to the U.s. courts5Z over a habeas 
petit jon fiJed by GenDan nationals seized by U.S. ~oldiers in Orlna. EiJentrDgeT 
considered habeas COIpus petitions ,by Gennan soldiers captuFed during wwn iD China 

-supporting the Japanese, convicted by MiJitary Commission sining in China. aDd 
incarcerated in Germany and concluded that United States courts Jack-cdjwisdictioa." 

JI (U) JolmsOli V. Eiuntragu,339 u.s. 763 (J9S0). 
S2 (U) JoAJlSoli v. EiselllTllfU. 339 U.s. 763, 777 (19:50). "We .re here confronted witb, decisiou wboK 
b.sk premise is WI abese prlsoncn ,r.c entitled. n • CODStitutional ript, __ to PIe m some ~ of ~ Umted 
SakS fOT.' ...nl ofbabeas cOJPUS. To support IhIt asSumptiOD we muSI hold IhII ,prlsoau of our military 
aulborities is (ousrirutioJlllJy e1Jodcd to lbe WIll. CVCD tboup be (a) is ID mcmy ,lieD; (b) has Dever beat 
or Rsided io the UDilcd Stakl; (c) WlS captured ouuidc- of our tcrritor)' IDCI thcrc beld ill m:iIituy custody 
II' prisODCl' .of war; (d) was tried aDd cODvic:1Cd by. Miliwy CommiuioD sitting ouISide die 1.JWIed 
Stalcl; (c) for ofJ'C'DICI 'S.inat laws of war committed outside the United Staws; (I) aaclia at aU times 
iupUoned outside the United Stlw." With tbo&c words, the 'Suprcme COUI'I held tha: ", DODI'csideaI: 
CDCm)' .lieu has DO .«ess 10 our couru in wanime.· 
n (U) For a fuller disC\lS$ion ofH.bea. COlpUS I,w 1$ it applies to Naval Base, Gu&DtalWDO B.y, sa 
mrmonDChun, LCDR f. GreS BowmaD of29 Jm 02, subj: CRIM1NAL JlJRISDlC110N AM> ITS 
EFFECTS OF A VA/LABILITY OF TIlE WRIT OF HABEAS CORPUS AT U.S. NAVAL BASE, 
UlJA/'ITANAMO BAY.<:UBA (OP file). 
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(U) ReCently, Wllawful ~ombatanlS detained at Guantanamo Bay, Cuba (GTMO) 
have sought review in U.S. district court through the writ of habeas corpus, 28 U.S.C. § 
2241.$4 . 

(U) Two courts bave examined, and rejected, petilionm' claims thai U.s. 
exclusive jurisdiction over GTMO resullS in a form af"de factorovereignty" and, 
therefore, vests babeas jurisdiction in the federal courts, 

2. Otber Bases for Federal Jurisdi<tiou 

(U) In addition, one group of GTMO detainees has challenged conditiOns of 
confinement through the Alien Tort Claims Act (ATCA) and the Administrative 
Proccaur .. Act CAP A). The courts bave declined 10 exercise jurisdiCtion on those . 
lbeories in each case to date. Petitioners in AI Odah attempted to circumvent the 
lerritorial limitations of habeas by bringins their action under theAP A and A TeA. . 
however the U.S. Court of Appeals for the District of Columbia held that the courts did 
not bave jurisdiction with respect to. the petitioners' claims Wlder any theory, findill8that 
their status as aliens WlCOnnected to the United States maltes th<m beYODd the jurisdiction 
of the federal courts. See Odah v. United Sta'''' 321 F.3'"1134 (DC Cir. 2003)." . 

(U) The caurt also held, in Ibe alternative, Ibat it· lacked jurisdiction even if 
petitionerS were not barred by the exclusjve nature o.fbabeas actions. The A TCA 
provides the "district com1s shalJ bav.e original jurisdiction of any civil actioD by an alien 
for a tort only, commitled ill violation oflbe law of oat ions or a treaty arthe United 
Stat...... 18 U.S.C. § J 350. The ATCA, aIlbough it provides fedmJ.jurisdiction <>._ 
private suits. dOes Dot waive sovereitP.J immunity (or a ~it against the United States. The 
courts have held that the AP A·, wJUW:r of sovereign immunity for nonmonetarY damages 
can theor~tically be used to mainlain an ATCA action 'BainS! Ibe United States. The AI 
Odah Court, however. found that the AP A'I exemptioD for "military authOrity exercised 
in the field in nine of war or in occupied territorY" precluded the ATCA. ,< 
3. Tbe Milltary EJ1ra1erriloriaJ JurildfctfoD Ad 

(U) The Military Extraterritorial Juri.diction Aot (MEJA), 18 U.s.C. § 3261 eJ 
seq, extends Federal criminal jurisdiction for serious Federal offenses committed outside 
the United Stales to civilian pcn;ons accompanying Ibe Armed Forces (c.s., civilian 
employees and contractor employees), and to members of the Armed Forces who 
commined a criminal act while subject io. the UCMJ but who- are no lonser are subject to 
Ibe UCMJ or who oommined the o/feme wilb a defendaul not subject to the UCMJ. The 
standard is that if the conduct by the individual would "constitute an offense punishable 
by imprisorunent fOT more than one year if the conduct haJ been engaged in within the 
specia/ marifime and tem"loria/jUrisdiction of the Uni~ States." (emphasis added). 

/ 
50 M QuJliriox oj"Qugy v. Bush, 189 F. Supp. 2d 1036 (CD. Cal.)..ffirmed ill put and vacated in pan. 
310 F.3e1 1153 (9" Cu. 2(02); R .... I v. BwA. 2]S F.2e1 55 (OD.C. 2002). 
n (U) The c~ opinion iD Oda.1r argued that, in .ddirioa 10 DOl providing a tDC'ans ofjuriMtictioD, the 
ACTA also did not provide aD indcpcndcnI aust of actiou. 
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E. The UDiform Code of Military Justle. 

(U). The Unifonn Code of Military Justice (UCMJ) applies to Uruted States 
Forces 00 active ~uty, at all times BOd io all places throughout the world. Members of the 
Reserve component and retired reguJar officers can, under certain cirCUlllltances. also be 
subject to the UCMJ, as can civiJians accompanying the: Anned FolCes ill time of war 
under certain cin:wnstances.56 

I. OfTeoses 

(U) A number ofUCMJ plovisions potentially apply to ,ervioe members 
involved in the interrogation and supervision of lbe interrogation of detainees. Most 
significant are the ronawing:!7 

a. Cruelty, OppressJoD or Maltre •• meat, Art 93 

(U) The elements of the offense OR: that the alleged victim Was subject to the 
orden; of the accused and that the accused was cruel toward; oppressed, or maltreated the 
victim. The cruelty, etc. need not be ph)'sical. Subject.to the ord .... of, includes per>ODS, 

subject to the UCMJ or not, who are by some reason of :Some duty are required to obey 
1he lawful orders oftbe accused. even if not in the direct chain of command oftbe 
accused. -"Cruel," '·oppressed," and "maJtreated" refer to unwarranted. hannfill. abusive, 
10Ugh OJ other unjustifiable treatment that, onder all the cin:wnSlOllCes, results in phySical 
or menta) pain or suffering and is unwarranted, unjustified and unnec::essary for auy 
Jawful pwpose. Jt js measured by an objective standard. MCM N ~2S; MJB, Section 3· 
17·1. 

b. Reckless EndaDcermeDt, Art J34 

(U) The clements of the o/Tense aJe that the accused CD8a8ed ill wrongful 
conduct that was reckless or wanton and lhat the conduct was Jikely to produce death or 
grievous bodily hann. "[LJikely to produce" mean, the natural or probable cousequences 
of particular conduct. "(G]rievous bodily hano" includes injuria comparable to 
fractured or dislocated bones, lienous damage to internal organs. MCM N·119; MJB, 
Soction3·IOOA·I. . 

e. Ass.ult, ArtUS 

(U) This article encompasses the following offenses: 

. 
sa (1.1) Anidc 2 UCMJ; Rules (or Courts-MU1ia;J, Rule 202, U!d Discussion. 
n (U) The foDowill,1IfC cxlJaClCd from the Depanment of1bc Anoy PaJJflbJet 27.9, Miliwy Judses' 
BenchbOOk{MJB), which summarizes lhc r~quirements of the ManuaJ FOJ CourU·ManiaJ (MCM) and case 
Jaw applicable 10 trilJJs by courts martial. . . 
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(1I) Simple QSSllu/l- The .elements are that the accused attempted or ofTered to 
do bodily h81lD to an individual and that such attempt or offi:r was done with unlawful 
force aDd "violence. An act of force or violence is tDlJawfuJ jf done without Jegal 
justification or Cl::cuse and 'Without the consent of the victim. The use of thicatening 
words accompanied by a menacing act or gesture may constitute an assault. MCM IV· 
81; MJB, Section 3-S4-1. 

(U) ASSllult cDnsummated by 11 hll"ery - An assault resulting in actual infliction 
of bodily h81lD i. a banet)'. Bodily hann means any pbysical Injlll)' to or offensive 
10uching. however stight. MCM IV-8l; MJB, Section 3-S4-IA 

(U) Aurllvoled IIS5IJU/1 (use 0/11" dangerous kJellpon. means 0' force) - In 
addition to the clements of an assault, this offense requires that the JiJeans or force 
anempted or offered was used in • manner h1cely 10 produce death or grievous bodily 
h81lD. Any object, regardJcss of its nonna! use, could become a means likely 10 in1lict 
grievous bodily harm depending on the manner iD which il is actually used. MCM IV -84;· 
Mm, Section 3-S4-8 

(l.J) There arc m~Jtjple instances in which authority and con1exl permit touching 
. _ by potice officers, prison guards, training NCO., etc. - thai would nOI be lawful under 

other circ~ces. A CCDtraJ issue would be bow Clearly the limits of autbority were 
defined and whether under the circum.lances the individual exceeded the scope of thaI 
author:ity. 

d. la;avoluDtary MaDIJaugbtrr, Art ] 19 

(U) The elements of this offense are ina. acts 01 omissions constituting culpable 
negligence Jesuhed in an lDllawfUJ killing .. Culpable ncgJjgence contemplates i. level of 
heedlessness in ciTcumstance.s in wlUch, when viewed in the Jight of human experience. 
mighl foreseeably resuh in death. MCM IV-64. Failure 10 develop and follow 
reasonable prolocol. providing for the health and .afety of detai"... during 
inleuoBations of detajnees 'COuld amount to such culpable negligcnc~. MJB, Section 3· 
44-2. 

.. UDpremedltated Murder, Art lJB 

(IJ) The relevanl element. of the offense are thaI the person is dead, his death 
resulted from the act or failure 10 act oftbe accused, that the killiug was unlawful, 
without legal justification, and at lhat time tbe accused had the intent to inflict great 
bodily harm upon the pen;on. MCM IV-I IS, MJB, Section 3-43-2. 

f. DisobedieD<t of Orders, Art 92 

(U) This ofknse is committe¢whcn the accused, having a duty to do so, raUs to 
obey lawful orders or regulation •. MCM IV-23; MJB, Sectioo3-16. The duty 10 obey 
may extend 10 treaties and statutes as well as regulations. The Convention against 
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Tornuc and the general case law regarding 'Cruel and \UlusuaJ pWlishment may be relevant 
here as it is for Article 93. See generally, Wilson v. Seiter, 501 U.S. 294 (1991~. 

g. Dor.Hetion of Duty, Art 92 

(lJ) A dereliction occurs when an individual knew or should bave known of 
certain prescribed duties and either willfully or through neglect was desdict in the 
performance of those duties. MCM N-24; Mm, Section 3-16-4. Customs of-the serviee 
as well as statutes and treaties that have become the law of the land may create duties for 
purposes of this article. 

h. MalmlDC, Art 124 

(U) The elements of this offense are that the accused intentionaJly inflicte,ran 
injury on a person, and whether intended or no~ that the injury seriously disfigured the 
persou"s body. destroyed or disabled aD olgan or member, or seriouslY dimiirlshed the 
person', phYsical vigor. MCM N-77; Mm, Section 3-50-1. 

2. Affirm.tive Defeoses uDder the UCMJ (R.C.M_ 916) 

(lJ) In order for any use of foree to be lawful, it'must either be justified under the 
circumstances or an accepted a1Iinnativc defense is prescnUo excuse the otherwise 
unlawfUl conduct. No. case: law was found that de£mes at what point forc::e or violence 
becomes either lawful or unlawful during war. Each case i. by its nature, dependent 
upon the factual circumstances surrounding the incident. 

(lJ) Applying accepted rules tor the law of armed confiict, the use of fono. is ooly 
authorized when there ia a military purpose and the force used is no greater than 
necessary to achieve the objective. The existence of war does not in and of itself justify 
all fonns of assault For instance, in Unired Slales v. Calley, 2211.S.C.MA 534, 48 
C.M.R.19 (1973), Ibe court recognized that ·'whil. it is lawful to Jdll an enemy in the beat 
and exercise of war •• 0 kill such an enemy after be bas laid down his ann ..... is murder." 
Fwther, the fact that the law of war has been violated pursuant to an order of. superior 
authority, whether military or c:iviJ, does not deprive the act in question onts character of 
a war crime, nor does it constitute 8 defense in the trial of an accused irnlividuaJ, unless 
he: did not know and could not reasonably have been expected to knOw 1hat the act 
ordered was unJawfW. In all cases where the order is held not to constitute a defense to 
an allegation of war criJne~ the fact that the individual was actiJ)g pursumt to orden may 
be considered in mitigation of punishment. The thrust of these holdings is that even in 
war~ Jimits to the use and extent of force apply. 

a. Self.Defuse 

(U) For the right of self·defCDse to exist, the accused mu.sl have had a reasonable 
apprehension that desth or grievous bOdily hann was ahout to be inlJicted on himself. 
The test is whether, uncia the same facts and t:ircwtrstanccs, an ordinary prudent adult 

· . 
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person faced with the same situation would have believed that there wac groWlds to fear 
immediate death OJ serious bodily hann (an objective test) and the person must have 
actuaUy beIieV<ld that the .aJ11()unt of force used was requir«l to protect against death or 
serious bodily harm (a subjective test). Grievous bodily hanD means serious bodily 
injury. It does not mean minor injuries such as a black eye or a bloody DOle, but does 
mean llactured or dislocated bones, deep cuts, tom members oftbe body, seriou~ damage 
to internal or@ans, or other scnous bodiJy injuries. Mm, Section S·2~ (Sec also the 
discussion of ·'Self·Defensc·t under the discussion ofFederaJ J~wJ supra.) 

b. DefcDse of ADotber 

(U) For this defense. Ibe accused must have·bad a reasonable belief that Iwm 
was about 10 be inflicted and that the accused • .ctuaJJy believed that force:: was nCccssary­
to protect that person. The accused m~st actually believe that the amount of force ulCd . 
was necessary to protect against !he degree ofbarm threatened. Mm. Section 5-3-I. 

c. AccideJlt, • 

(U) TIDs oc:fcnse alises when an accused is doing a lawfuJ act in • lawful manner. 
nee of any negligence, and WlforeseeabJc or unintentional death or bodily harm occun~ 
MJB, Section 54. . ----- -, ... 
d. Mistake of Fact 

(U) lfignorance or mistak<: of a fact concerns an element of an otT~e involving 
specific intent, the ignorance or mistake need only exist iu the mind oithe accused. i.e., if 
'the circumstances ofan event w~ as the accused believed, there would be no offense. 
For crimes not involving specific intent, the ignoraoce or mistake must be both honest 
(actual) and reasonable. The majority of the crimes discussed above do not reqUire 
specific intent. For instance, in the case oiviolations of general orders. knowledge is 
presumed. Most of !he ·"mistak .. •• would likely be mistakes of law in that !he accused 
would not believe that the conduct was unlawfid. While mistakes oflaw are s_a1ly 
Dot a defense, unawareness of a law may be a defense to show the absCnoe of. criminaJ 
stale of mind when actual knowledge is not necessary to establish the offense. Mm. 
Section s-II. 

e. CoercfOD or duress 

(U) It is a defense to any offense except kiJJins an innocent person that the 
accused's participation in the offense was caused by a reasonable apprehension that the 
accused or another innocent person wouJd be immediately" kJlicd OJ'" would immediately 
suffer serious bodiJy injury iflbe accused did not commit !he act. This apprehension 
mustreasonabJy continue throughout the conunission oftbc act. If the accused has any 
reasonable oppo~ty to avoid comnU,riing the act without subjecting the accused or 
anotbcr innocent person 10 !he harm threatened. this defense shall not apply. R.C.M. 
916(b). MlB. Section S·S. 
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(U) To establish a duress defense it must be shown that an accused's participation 
in the offense was caused by a reasonable apprehension that the accused Of anyther 
innocent person would be immediafeJy kiJIed or would immediately su1fer senous bodily 
hanD if the accus'cd did not commit the act. The ,apprehension must reasonably (:ontinue 
throughout the commission of the act. If the accused has any teasOJIable opportunity to 
avoid committing the act without subjecting the accused or another innocent pcr50D to the. 
hann threatened, this defense shall not apply. The Court of Appeals stated ill United 
Slales v. Fleming, 23 C.M.R. 7 (1957), that the defense of dures .. i. available to an 
accused only ifhis conunission of the crime charged resulted from 'reaSonabJe fear of 
imminent death or grievous bodily harm to JUmseJf or his family. 1bc risk of injury must 
continue throughout the criminal venture. 

I. ObedleDce co. Orders (MJB. 8edloD.5-8-1 aDd 5-8-2) 

(\J) The viability of obedience to otd ... as a defense tutDS on the ditccli,.,. and 
policy of the service mcmbef's Chain of Command. For exampJe, when the interrogator 
at the direcdon of the cOJJlJl)and einp)o~ the use of physical force as an futenogation 
method" be/she would certainly raise the defense of obedience to oJ"dUs. The quesliou 
then becomes one of degree. While this may be a succcssfilJ def~ to simple assaules or 
b~tteries. it would unlikely be as successful to "more 'Serious charges such 81 mauruns and 
manslaughter. Within the middle of the spectrum Jay those offenses for which'lbe 
effectiveness of this defense becOmes Jess dear. Those offenses would inclUde condU:Ct 
unbec.oming an officer, reckless endangerment, cruelty, and negJi&ent bol11ic~ 

"(U) Obedience (0 orderS provides a viable defense only to the cleOt that the 
accused acted \D1der orden, and did not know (nor would a pet50D of ordinuy scDse have 
known), the orden were unlawful. Thu., Ibe viability oftbi. defensei. keye,ho the 
accused's (or a reasonable pe~on's) bJowledge oftbe lawfulness oftke order. ConunoD 
sense suggest. that the more all8fCSsive and physical the tcclmiquc autbori2cd (ordered) 
by the command, the more unJikely the reasonable belief that the.order to employ such 
methods is lawful. 

(\J) In ordct for any use offo",e to be lawful, it must eithe<1i) bejustified under 
the circumstances or (Ii) an accepted afiinnative defense i. present 10 excuse the 
otherwise unlawful conduct. No case law was found Ibat defines a' wbatpoillt forte or' 
violence become. either lawful or unlawful durins Wat. Each case i. by its naturi:, 
dependent upon the factual circumstllll«S surrounding the incident 

(U) Applying accepted rules lOr the law of anned conflict, the use of foroe is only 
authoriz.ecf when there is a military purpose and the force used is DO greater ~ " 
necessary to achieve the objective. The existence of war does not in and ofitseJfjustify 
aJi (onns of assauJt. For instance, in US v. Calley, the court recognized that "wJUlc it is 
lawful to kill an enemy "in the beat.and .ex-erciseofw8ft to kBJ such an enemy after"be 
has laid down hi. ann •... is murder." Further, the ract that the law of war bas been 
violated pursuant to an order of a superior authority, whctbcr ~Utary or civil, docs not 
deprive the act in question of its character of a waf crime, nor does it -constitute a defense. 

49 



S~RN 
. -.. ", ,. -. ; .:! 

in the trial of an accused individual, unless he did not know and could nol reasonably 
have been expected 10 know that the act ord<red was unlawful. In all cases wbere the 
order is beld not to constitute a defense to an allegation ofwar crime, the fact that the 
individual was acting pursuant to orders may be considered in mitigation of punishment.· 
The thrusl of these holdings is that even in war,limits to the we and extent offorce 
apply. 

g. Necessity 

(U) Another common law affirmative defense is one of ncceaaity. 'This dcl<nsc is 
recognized by a number of states and is applicable when: I) the harm must be eommitted 
under the pressure of physiea1 or natural fon:e, rather than human fOIUi 2) the harm 
sought to be avoided is greater than (or at least equal to) that barm sought to be prevented 
by the Jaw defIDing the offense charged; 3) the actor reasonably be1ieves at the moment" 
that his act is necessary and is designed to avoid the grealer barm; 4) the actor must be 
without fault in bringing about the situatiou; and S) the hium threatened must be 
imminent, leaving no alternative by which to avoid the greater hu:m-

(U) However, military courts have trealed the n~sjty defense with disfavor, 
and in fact, some have remsed to accept necessity as a pcrmisSJole defense (the MCM 

. does not list necessity as an affirmative def ... e under RCM 916). "The problem with the 
necessity defense is that it involves a wcighins of evil inflicted against evil avoided and 
is, thereby, difficult to legiSlate." The courts aJso have"been reluctant to embrace the 

. defense due to • "fear that private moral codes will be substituted for legislative 
determination, resulting in a necessity exception that swallows the rule of-law." United 
St.res v. Rankins, 34 MJ 326 (CMA 1992). 

(U) The effect of these cases i. that Ibe MCM recognizes that an aceusedmay 
commit an illegal act in order to avoid the serious injury or death of1he 8ccused or an 
innocent person. However, military Jaw limits this defense only when there is an 
imminent and continuing harm that requira immediate action to prevent. Once the 
inunediacy is Bone, the del<nsc will DO longer apply. Ost .... oly, the use of force to 
acquire information from an unlawful combatant, absent immediate and compelling 
circumstances, will not meet the elements established bylbe MCM and case law. (But· 
sec the necessity defense in the discussion ofFedera1law, supra.) 

3. LegaJ dodrines could reDder specific cODduc4 otherwise crimi. a" "tII 

uDlawful 

See discussion of Commander-in-Chief AuUIority, supra. 
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IV, CODsideratioDs AffectlDg Policy 

A. Historical Rol. of U.s,· Armed Forees 

I, Background 

(U) The basic principles of interrogation doctrine, procedures, and techniques 
applicable to Army intelligence interroga'ions from June 1945 Ihrough May 1987 were 
contained in Field Manual (PM) 30-15, Examination "fPersonnel and Documents. FM 
30-15 set fortb Army doctrine pertaining to the basic principles ofintelliscnce 
intmogatio .. and csJablished the procedures and lechniques applicable 10 AnDy 
intelligence inlCHogalions of non-U.S: persoJUJel. The other Services report that they too 
applytbe provisions of this Field Manual. . 

2. ]uterrogaUoD Historical Overview 

(U) FM 30·15 .toted that the principles and techniques of interrosation discussed 
withiri tbe manual are to be u~ within the constraints esrabli~ bY"bwnanitarilll 
inlemationallaw and the Uniform Code of Mililaly Justice ("UCMJj. nefundamentaJ 
principle underlying Army doctrine concerning intelliBCJ1ce interrog.tions betw..., 1945 
and the issuance of current doctrine in 1987 (PM 34-52); is that the commander may 
utilize aU avaiJable resources and lawful means in the accomplishment ofms mission i.nd 
for the protection and security ofhis unit. However. 8 strous caveat to this principle. 
noted, ''treaty commitments and policy of the United St.les, international agreements, 
international Jaw, and the UCMJ require the conduct of military to conform with the law 
otwar." FM 3()..1's .also recognized that Anny iJl~JJi8en.ce jn1C1J'Osarioas must. conform 
to the "'specific prohibitions, limitalions. and restrictions established, by the Geneva 
Conventions of 12 AUgust J 949 for" the handJing and treatment of personnel captured or " 
detained by military fOJCeS"(citinSFM 27·10, The Law ofLand Warf .... }. 

. ~ 

(U) FM 30-1 S also Slaled that "violatiODs of the customary and treaty law 
appHcable to the conduct ofwar nonnaJly constitute a CODcwTent violation oftbe 
Uniform Code ofMililaly Justice and wiD be prosecuted under that code." The manual 
advised Army personnel that it was "th. direct responsibility of the Commander to insure 
that the Jaw of war is respected in the conduct of warfare by forces in his COJIUDand .... 

Thus, the intelligence interrogation techniques outlined in FM 30-1 S were based upon 
conduct sanctioned under international law and domestic U.S. law and as: ~DStnUned 
within the UCMJ. 

(U) Historically, the intelligence sJaif officer (G2/S2) was the primary Anny staff 
officer respOl1SJble for all intelligence functions wilhin the command structure. This 
responsibmty included intCJrOgation of enemy prisoners of war (EPW)" civilian internees, 
and other caprured or detained peTsoDS. 1n -conducting interrogations, the intelligence 
staff officer was responsible for insuring that these activities were executed in accordance 
with international and domestic U.s. Jaw. United States Govenunent policy, and the 
applicable regulations and fieJd manuals regarding the treatment and bandling ofEPWs, 
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civilian internees~ and other captured or dctainod penons. In the maintenance of 
interrogation collection. the intelligence Ra1f officer was required to provide guidance 
and training to interrogators, assign colJcction requirements. promulgate regulations. 
directives, and field manuals regarding inteJJigem:c interrogation, and insure that 
mten-oEatOl'S were trained in intClDational and domestic U.S. Jaw and the applicable 
Army publications. 

(U) PM 3~ I 5 stat~ that intelJigcnce- intcrrogations are an art involving the 
questioning and examination of a soun;;e in order to obtain the maximmn amount of 
U9bJe informatim. Interrogations are of mmy types, such as the interview, a debriefing. 

. and aD elicitation. However, the FM made clear that the principles of objective, 
initiative, accuracy, prohibilions against the usc of force, and security apply to all t}pe& 
ofinterrogationao Tbe manual indicated that the goal is to collect usable and reliabJe 
iDfonnalion, in a Jawful manner, promptly, while meeting the inlclJigence requiRments' 
of the command. 

(U) FM 3~] 5 emphasized a profulrition on thc usc of fon;c during intC'Q"og.'iODS. 
nus prombidon incJuded: the aCNa! use of force, mental 19ftUrC. threats. and exposure: to 
inhwnane treannent of any Jdnd. IntCJTOgalioJJ doc.triJ?c. prot:edures~ and techrDqucs 
concerning the use of (olee are based upon pIolu'bitions in international and domestic 
U.s. law. FM 30-J S stated that experience revealed trntl the usc of force was unneeessary 
to gain cooperation and was a poor intmogatian Iec:lmiquc, given thai its use produced 
unreliable infc;>nnation, damaged furore intenogarions;and induced those being 
intcnogated to o1J'er i:u{oDDation viewed as expected in order to prevent the use of f~e. 
However, FM 30.15 stated tha' the pro1»'bition OD the use of force, mental or physical, 
.must not be confused with the uae of psychological tools and deception techniques 
designed to induce a source into providina int~lligCDCe information. 

(lJ) Th~ Center for MiJitary History has been requested to conduct a scarcll of 
govenunenl dalabases. to include the Jnvestigati~ Records Repository. for 
documentation concerning the hiS1ori<:aJ participation oftbe U.S~Anned Foroes iD 
interrogations and any arthivaJ ma&erials related to in1errogation tccnnjques. AJr. of the 
writing of this analysis. no repJy bas beeu received. . 

3. CurreDI Doctrl.e 

(\J) In May 1981, the b .. ic principles of current doctrine, proced.",., and 
techniques appli<&ble to Army intelligence interrogations were promuJsaled in Field 
Manual (FM) 34.S2,lntelUgence lnterrosation. I'M 34.52 p<ovides general suidance for 
commandets, staff otJicen, ami other persoJUleJ in the usc of interrogation elementS in 
Army intelligence uniu. 11 also outlines prooedlH'CS for handling 50urces of 
iJJlerrogalions, the exploitation and processing of documents, and the rcportins of 
inteDigenoc: gained throQ8h intc:m>j!ation. Finally, I'M 34-52 CO~ directing and 
supervising inlerrogation operatj,ons, ton1lict 'SCenarios, and their impact on inten'Ogation 
operations, to include peacetime interrogation operations. 
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(U) Anny interrogation doctrine today. and since 1945, pls= particular 
emphasis on the humane handling of captured personnel. Interrogators receive opccific 
instruction by Army Judge Advocates on the requirements ofinlernationaJ and,domestic 
US law, to .include constraints established by the Uniform Code of Military Ju"lice (e.s-
assault, cruelty and maltrntmcol, and cOmmunicating a threat). . 

(U) FM 34·52 adopted the principles and fi1Iroework for conducting intelligence 
interrogations as stated in FM 30-15. FM 34·52 maintained the established Anny 
doctrine that mteJligenc:e interrogations involved the art of questioning and examining a 
source in order to obtain the maximum amoWlt of useable informatioo. FM 34·'2 also 
reiterated Army doctrine that the principJes of objective, initiative. accuracy, proJuoition 
on the use of force, and security appJy 10 a1l types of interrogatioDs. The goal of 
intelJjgence interrogation under current doctrine"is Ihe same, the coJJectioD of usable and-· 
reliable information promptly and in a lawti1f manner, while meeting the intelligence 
requirements of the command. 

(U) FM 34·52 and the curriculUl1181 U.S. Army Intelligence Center, Fort 
Huachuca, contin'llC .~ emphasize a prolubition on tbe usc of foice. As stated in its 
prcdec;es~. PM 34·52 defines the use offOJCe to jnclude actual force. mental tortur'e, 
threats, and exposure to inhumane treatment of any kind. lbe underlying basi. for this 
prohibition is die proscriptions contained iI;I international and domestic U.S. Jaw. Curlcot 
Army inteJJjgence intenogation doctrine continues to view the use of force as . 
WlDCCcssary to gain the cooperation of captw"ed personnel. Anny interroeatioD expc:rU 
view the use afforce as an inferior t~que_th8t yields jnfonnation of questionable 
quality .. The primary concerns, in addition to the effect on infonnation quality, are the 
advme elTect on filture iriterrogations and the behavi.oraI change on those being . 
interrogated (offering palticuJar infonnation to avoid the use of force). HoweVer, the 
Army's doctrinal prohibition on the Use of force tfoes not proscribe legitimate 
psychological tools and deception techniques. 

(U) FM 34·52 outlines procedures and approach techniq~ ror conducting Anny 
interrogations. While the approach tecJmjques are varied. there are thtee common 
pwposes: establi5b and maintain control over the ~urce and the intenogatiou, establish. 
and ·maintain rapport between the intarogator and the source, and manipulate the 
50urcc'S emotions and weaknesses to gain willing cooperation. Approved techniques 
include: Direct, Incentive; Emotional (Love & Hale); Increased Fear Up (Harsh & Mild); 
Decreased Fear Down; Pride and Ego (Up '" Down); Futility Technique; We Know All; 
EstablisfJ Your Identity; Repetition; File and Dosaier; and Mutt and JelT(Friend II< Foe}. 
These techniques are discussed at greater length in SectiOD V. jnfra. 

B. Pr.sideDtial8Dd Secretary or Defense Directives 

(U) The President's MiJitary Order that addr-esses the detention. treatment, and trial 
of certain non--citJzens in the war against terrorism. 58 provides.. inter alill. that any 

Sf; (U) MuilD'Y OrtIn· DeullIiOn. TretJtment. Dnd Trial oJ Cerlain Non·Citi%e1lJ in the. Wlllr Agilinst 
Terrorism. Presideol oftbc: Uai1ed Sta~ November J3, 200), 
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individual subject to the order be "treated humanely, without any advene distinction 
based on race, color, religion, gender, birth, wealth, or any similar criteria; alf~ided 
adequate food, drinking water, shelter,.clothing, and medical treatment; and allowed the 
free exercise of r.eligi9D consistent with the requirements of the detention." 

~A Department of Defense memorandum'" to the Cbainnan of the 10iDt 
Chiefs of Staff, with iDstructioDS to forward it· to the Combatant Commandera, stated that 
"the United States bas determined that AI Qaida and Taliban individual. und ... tbe 
control of the Department of Defense are not entided to prisoner of war status for the 
pwposcs of the Geneva Conventions of 1949," The memorandum Iiu1ber directed that 
"[tJhe Combatant Commanders shaD in detaining AI Qaida and Talman individuals under 
the control of the Department of Defense treat thClD humanely and, to the extent 
appropriate and consistent witb military necessity. in 8 manner consistent with \be 
principles of the Geneva Conventions of I 949." ., .. __ .' 

~ The~dent has directed that 't aJs a maner of policy, the United States Armed 
Fon:C$ shall continue to treat detainees humanely and, to the extent appropriate arfd 
consistent with military necessity, in a manner consistent with 1he principles of ..... 
Geneva. 

C. DOD-Specific .Policy Conslderatlon. 

(lJ) (The information in this section was derivCct.ftom guidance providFd by the 
Office of the Assistant Secretary of Defense (Special Operations. and Low-Int .... ily 
Conflict». 

~ . . . . 
fMJP) The fll'St priority of any ~ainee interrogation is to obtain intelligence OD 

jnuninent or planned terrorist attacks against the United States and its citizens or 
interats. A clearly related priority is 10 obtain intelligence 10 enable the Uniled States 10' 
conduci the ongoing war on terrorism effectiveJy. Detainee interrogations have proven 
instrumental to United Slates e1TOJU to uncover terrorist cells and.thwart planned atIadcs. 

(8'1." The S=et~ of the Army (DoD lead for criminal iD~esligations) will 
continue to assess, cODCUlTently, the value of information on detainee activities for 
prosecution considerations. See War Crimes and Relaled Inve.sligotions Wilhin tile US 
CenlTa! Command Area a/Operations, Secretary ofDefen5e, January ]9, 2002. , .:-. -' .. " ' .... 

"(~DtpartmeDl of Defense Memorandum - Scams ofTaliban and Al Qaid.. Scqctuy ofDefeasc. 
1~19,2002 . 
.. EefWbjte House Memorandum - HwnaDe TrcaDneal of aJ Qaida and TalibaD Detainees. Pr~idem oftbe 
UDiIcd StalCl, Febnwy 7. 2002. 

/ I. 
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• In the event ofa r~uest to shift the priority of interrogations from 
intelligence gathering to prosecution consideration~ the following factors, among others, 
should be considered before such a request is approV<:d: . '. , 

• . the Datm~ of the impending threat to nationa1 ~urity and 10 Individ~a~-
• the imminence of the Uu-eat; 
• the abmty of the detainee to provide useful infoimatio~ to eliminate the Ibra't; 

and 
• potential benefit derived nom an effective inlenosation compared to the 

potential benefit from a better opportunity for effective prosecution. 

(S.~lfj For routine interrogations, standard U.S. Anned Forces iloctrinewill be 
utilized. . 

JL . II 
~ For.interroga~ions in~oJvins exceptional &echniques61 approved by the 

Secretary of Defense, standard doctrine may be used as wdl as the specifically authorized 
excepti.onaJ techniques. H,?wevcr. such interrogations r.pay be applied only in limited. 
designaied seHing. approved by SECDEI' or his designee,staffed by peTSODJJeJ 
specifically trained in thea use and subject to a command/deCision authority at 8 level 
specifically designated by the SECDEI' for this p1llpOSC,. 

LI 
(S 0Pi} Choice of interrogation teChniques involves 8 risk benefit ana1ysil iD each 

case, bounded by the limits of DOD pelicy and U.S. law. When assessin& whether to 11"" 
'cxceptional interrogations tecJmjques. considrsation should be given: to die po¥ibJe 
adverse effects OD U.S. Anned Forces cuJnu-e an":! self..bnage, which at times in~ past 
may have suffered due to perceived Jaw OfW8l violations. DOD poJicy, rep-eaea--m the 
DOD Law of War Program implemented in 1979 and in subscqueot·directives, greatly 
restored the culture and self-image of U.s. Anned Foroes by establishing Iligh . 
benclunarlcs of compliance with theprineipJes and spirit of tbe law of war, and !heRby 
humane treatment of all periODS in U.s.·Armed Fore .. ' custody." In adeliti ..... 
consideration should be given to whether implementatioD of such excCptional feboiques 
is likely to rcsun in adverse effects on DOD personnel who become POW.,1iiCJuding 
possible perceptions by other nations that the United States i. lowering standards rdated 
to the ""abDent of prisoners, generally. . 

1./ 'Ii 91Pj All interrogation teclmiques should be implcmeoted deliberately following 
a documented strategy desjgned to gain the wilJing cooperation of the detainee using the 
Je8st intrusive intenogation"tcclmiques and methods. 

" 

u ~ In Ibis context, III '"nceprioDJJ"lechuiquc is ODe that is more aepesnve lhatt JoutiDe 
techniques and is desipaced an ~cptioPll technique by lhc: SECDEF. requiriDg special procedures aud 
lewis of approval for use. 
u Sec DODD SJOO.77000 Law of War Prognm.para 5.3.1 (9 Dec: 98, caoceq DODD 5100.'7 ono 
lui 79); DODD 23)0.1 DoD ProiJam (OJ EPOW and Chbn Detainee" p .... 3.1 (18 Aug 94); CJCSJ 
5819.018 ImpicmenrarioD oftbe DoD·LOW Prognm. para 4a{2S Mar 02}. 
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if ?WJ AJI intenogations involvinB exceptional methods approved by the 

appropriate autbority must he applied in the conlexl of. comprebensiu plan for their 
use, singly or in combination with other technique;>. At a minimum, the plan should 
include: 

• Appropriate approval authority; 
• Supervisory requiJeJDCDlS to insure appropriate apptic~tion of methods; 
• Specifics OD the applicalion of tcchnique(s) including appropriale duration, 

intervals between applications and events that wouJd require termination of ," 
the technique; and 

• Requirements for the presence or availabiHty (as appropriate) of qualified 
medical personnel. . 

U .. 
18;! Iiij Implementation of approved exceptinnaJ lechniques must he approved al the 

command authority level specilied for theparticular method. 

D. Poteoti.l£ffed5 OD ProsecutJoDI 
U j 

1Ii?'i;I AJtbough the primary pUIpO&c: of detainee interrogations i. obtaining 
intelligence on imminent or planned terrorist attacks asainst the United Statea and its 
citizens or interests~ the United States may later decide t~ prosecute detainees. 'Jbi& 
section will discus. whether evidence oblained in inleirPB"tions wiD he admissible in . 
either military commissions or U.s. cowt proceedingi:. 

U . 
;;s: i h" The stated objoctivc of detainee inlcm>gationa js to obtain infonnauOD of 

. inleUigenc:e vaJue. lnfonnation obtained as a TeslI:lt ofintenogations may llter.be used iD 
criminal prosecutions. Depeudins on the techniques employed, the admiSSl"bilityof any 
i.fonnatioD may depend on the forum considerint! the evidence. lfIaddition, the . 
admi"ibility of an admission or confession necessarily will b. ract-specific, in that the 
exacllechniques used with a specific delainee will detenniDe wbether lb. iDformiltion 
will be admiss,"ble. Although the goal of intelligence inlem>gatiOh is to produce. . 
willingly cooperative and compliant subject, a successful intenogation nc:verthCJess may 
produce a statement that might he argued to be involuntary for purpOses of cr.i!l1inal 
proceedings. .. . . 

(U) Prosecution by the Uni:cd SlakS is possible in a miliiary<:OlDlJlission, court­
martial, or in an Article m 'Comt. 

£( . 

IIU", The standard of admissibility for military commissions is simply wbether 
the evidence has probative value to a r-easonabJe person. (Military- Commis.Jions Order 
No J, para 6(D)(J)). Although this is a fairly low thJesbo)d, many of the technique. may 
place a burden on the prosecution's abifity to convinoe c:ommissiOIl members lha1 the 
evidence meets even that lower stand.d. As tbe jnlen'Optioo methods increase in 
intensity, the likelihood that the irifortnation 'will be deemed coeroed ~ inVoluntary aod 
thus held inadmissible increases. Although vo)untariness of the confession is not a 
specific threshold q..,.tion on admissibility, it can -.onably he expec1ed Ihat the 

SE~ S6 

finalltqofl DaII!d April", 200J 



> • 

defense win raise voluntariness. cbaHenging the probative value of the infonnalj'~n and 
hence, its admissibility. If the statement is admined, vohmtariness will undoubt,eclly be a 
factor considered by the members in determining the weight to be given tbe inf'lrmation. 

U ' 
t8flW) Any trials taking place in either U.S. federal courts or by courts-mani.1 

will be conducted pursu~nt to statutory and constirutionaJ standards and limitations. To 
be admissible, statements made during interrogation must be det-emtined to be: voluntary. 
Schnecklorh v. Busromonre, 412 U.s. 218 (1973). The judge must first detennine whether 
the statements were the product of free will, i.e.. tbe detendanCs wiJ] was not overborne 
by tbe interrogators. Mincey v. Arizona, 437 U.S. 385 (1978) (the defendant'. will was 
sjmply overborne and due process of Jaw requires that statcments obtained as these wen: 
cannot be used in any way against the defendant at his trial). This issue can also be 
raised before the trier of faci. If the actions taken to secure a statement constitute tortme~ 
the statement would be inadmisstole. Br<1Wlt v. Mississippi; 297 U.S. 278 (1936) .'. 
(oontessioDs procw-ed by means "revolting to the_sense of jus tic c" could not be used to 
secure a conviction). It should be noted that co~duct does not need 10 iisc to the level of 
'"torture" or "clUeJ, inhuman and degrading trea1nient or punishment" for it to cause a 
statement to be consjdered involuntary, and therefore inadmissible. As such. ltie more 
agpessiv( the interrogation .1echnique used. the greater the Jjkelibood it ~uJd ad~erseJy 
affect the admjssibility.of any acquired statements or ~C$s.ions. 

(U) Mechanism for Olallcnge. The defense' can be expecled 10 challenge 
detaincc"statements through a motion to suppress the detainee statement or to challenge 
the entire proceeding through a motion 10 dismiss for egregious PJ:osecutot.i.~ .... ~:.f0nduct. 

U 
(S,lNB OtherCon.idc:ratio ... One of the Department ofDefcnsc's stated 

objectives is to use the detainees' statements in support of ongoing and future: 
prosecutions. The: method of obtaining these statements and its effect on vohmtarincss 
may also affect the usability of these statements against other accused in any criminal 
forum. Statements produced wh .... the will of the detainee bas beeR ovabome will in all 
likelihood be viewed as inherently sUspeel and of questiODjlble value .. , 

(S~ Consideration must be given to the public's reaction to methods of 
interrogalion that may affect the military commission process. The more coercive the 
method, the greater Ihc: likelihood that the method will be mel with significant domestic 
and international resistance. nus in tum may lower international and domestic 
acceptance of the mjJjtary commission plocess as a Whole. In addition, the military 
commission win be faced with balancing the sta1ed objective of open proceedihgs with 
the need oot to publicize interrogation techniques. COnsequentlY7 having tJiese·-· ... · 
techniques become public or substantially closing thc proceedings in order to protect the 
IccJmjquC$ from disclosure could be counterproductive and could undennine confidence 
in the outcome. FinaJJy, the timing of the prosecutions must be considered. Revelation 
of the techniques presumably will reduce Iheir effectiveness against cunent and IUnm 
detainees. 
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lJNC1ASSlJ'IED.WHEN SEPAAATEDFROM AlTACHMENT 

E. IDterDJltional Considerations That May Affed Policy DetermfoalioDS 

. (U) Thi •• ection provides a discussion of international law that. althou~ not 
binding on the Unite<! States, could be cited to by other COWltries to .upport!po· 
proposition that the interrogation techniques used by the U.S. contravene international 
legal standard.. The purpose of providing this international law discussion is to inform 
tbe Department ofD.f." .. •• policy considerations when deciding if, when and how 10 
employ the inteno8ati~ techniques against unlawfuJ combatants held outside the United 
States. 

t. Geneva CODventions 

U 
(5fI~ To the extent that other nation slates do nol concede the U.S. position 

that the Geneva Conventions do not apply to the detainec:&. there are sevenl provisions of 
the "Third Geneva Convention that may be rcievant considerations regarding interrogatioD 
t.chniques.63 Article 13 requires that POWs must at aU limes be treated humanely. and 
thai any unJawfuJ;8c' or omission by th.c detaining power that causes death or seriously 
endangers the health of 8 POW win be regarded as a serious breach of the ConVention. 
In ad~ition. POWs"must be protected against acts ofviolcnce or intimidation. Under 
Article J4 of the ConvcntiOll, POW, ar~ entitled to respect for their penon and their 
honor. Article 17 prohibits physical or mental torture and any other form of coercion of 
POWs in order to secure information. POW, who refuse-to answer may no.t be 
threatened. insulted. OJ' exposed to unpJeasaut or disadvantageo\l8 treatment. Article 130 
provides that torture or inhuman treatment. or wilJfuJJy causing great suffering or serious 
injury to body or health of a POW are considered ·'STave breach .. " oflhe Convention. 
Article J29 of the Convention requires Parties 10 search (or. extrildilc or prosecute those 
persons alleged to have coinmittcd, or have oJdered to be ~itted. grave ~bes. 

U . . 
(MIF:l Thes. articles of the Third Geneva Convention may provide an 

opportunity fOJ' other States Parties to anege that they consjdel' the-United States to be in 
violation of the Convention through its treatment of detainees. To the .extent any such 
treatment could be consider-ed by them 10 be torture or inhuman treatment. such acts 
could be considered "'grave bleaches" and punishable as War crimes. 

£( 
(MIF:l In addition. even if they argue that th. Tatiban and aI Qaida detainees are 

Dot .cntitJed 10 POW status. they may consider that the guarantees contained in Article 7S 
of the First Additiona! Protocol to the Geneva Conventions arc measures by which the 
United States' actions could be eVllluated. See, infra, this Section, paragraph 3. 
Additional argwncnts may be made by other nations that the protections of the Geneva 
Conventions are comprehensive ~d apply to unJawful combatants. 64 . 

u (V) ~ Coaveotioo Relative to the Tr~tmeDt oCPri.lODel'S of War. opeocd for sip1lturc Aug. J2, 
1949,6 U.5.T.3316, 75 U.lol.T.8. 135. 
6C (U) For ex.au:Pt. other c:oWltnu may Hpc IS folJows: The cenual lbemc of the Genevi CoDveuriOllS i$ 
bumaDjry. With Klard 10 pe1lOD! Hrec:tcd by ~ coDlJict. Pic:lef's Commc"'Qry staleS: '1D shon, aU the 
pan:icutar easel we have just been -considerin&: c:0Dfinu I Beatra) princ:iple wbidI is abbocHed in aU rour 
CieDeva ConveDtioos of 1949. Every pcrsOD in euemy bauds JDlSI tmve SOme status UDder inlerDariOSlllI 
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• 

2. COD\'eutioD Against Torture 
LA 

(S~ Aniele 7 ofthc Tortorc Convention requires that a State Pany etther 
extradite or prosecute a JlCI:$OII fOlUld within its territory who has been alleged to have 
commined acts of torture." As discussed, supra, the United States implemented this 
provision in Chapter 113C ofTitle 18, United States Code, which provides for federal 
criminaljurisdicdon over an extralcnitorial act or a,nempted act oftomue, if the aJJeg~ 
offender i. present in the United States, regardless of the nationality of the victim or !he 
aJJeged offender. AI) States Parties 10 the Convention are requiroo 10 establish this 'Same 
jurisdiction in their countries. Accordingly, governments could potentially assert 
jurisdiction over U.S. personneJ found in their temlory. and atlempt to prosecute them for 
conduct they consi~ to be vioJations of the Torture Convention. _ .. t: 

3. . Customary lnteraational LlwNiews DC Other NatioD' 

. (U) "ClJStOl;l1ary international law results from a general and consistent practice 
of slates followed by them-from a sense of/ega! oblig.tion_ .... 

(U) The United States' primary obligation concerning torture and other related 
practices derives from the Convention Against Tonure· 3Qd Other Cruel. Inhuman. and 
Degrading Treatment and Punishment. Although not consistent with U.S. views, some 
international commentatoJS maintain that various human rights conventions and 
declarations (includin@:theGeneva-Conventions)represent"customaryinJemaoonaJ Jaw" 
binding OD the United States." " 

'(lJ) Although not binding on ,the United Siates, the {oJJowing international hUman 
rights instruments m,y inform the views o( other nations as they assess the acri9DS o(tbe 
United States relative to detainees. . t ~ .- . 

Jaw; be is either a pri$oDcr o(wu. add u fUCh covaed by the 1bird Convention,. a riviliaa-covercd by the 
FOUJ1h CoDvcnticm. or alaiD" a mcDiJc:r of the: medical pcrsoancJ of the armed (or-ces who is -covaed by the 
First CouventioD. Tbac: iI DO iDlamtclialC statui: DObody in enemy hands CID be outlidc the Ja .... ,. Pictet. 
Comrnnd:ary 10 the Fourth Genev. CoDYCDrion Relative 10 the Prolcttioa of Civiliaa Pmoas ~ Time of 
Wu (GC lV), .Arride.4, Panll"aph", lCRC, Geneva, IS'SS. Other nations JIlIy disapce widI the U.S. 
!ovemmczd view 1baI GC IV is"DOt applicable to Ibosc iadivi4ua1s deWDcd iD the war on &morism .ud 
up thai OC IV pt'oiccu tho$c pcnoas who ltave cuealcd iD hostile or belligCleDt conduc:t bu1 who Ire: Dot 
entitled to treatmeDC uprisoDCJ1 otwu. GC IV,.ArticJe 4; se~ g~,.erQlly Army Field MIDIII127·1O. 71N' 
lAwI ofLotad Wtnfue (' 936). pancraPhs 2.6-248. In fac1, Pield'. Com-MeJltlQl)' OD Article 4, paragraph 4 
of GC N 1tItc:a: ~ for some ReSOD" prisooer of war SlIhIS - to take' ODe -cDIq)lc - were denied 10 them 
(peJ"SOJlS who fiDd tbemsd"YCl.in die: haDds of. pu1y 10 the cmdlict), they would become pro1eClC:d penOlll 

under the plelClJt CoDvenDOD." F~r GC lV, Anic;Je 32 :speci.ficaUy prohibits Ibe tonurc. cosporaJ 
punishrueDt, or phyrical sufTerizta: ofJiwkded pcnons. AccordqJy. the United 8uaes dill)' r.ce the 
aJfWDCD1 from olber Dlltiom thal1be PRsident may DOl pJace Ibcsc dctaiDces in an iDlCnDCdiatc statui. 
outside the JaW6 1M IheD ItfUIbJy AJbjot1 them '0 amn,c. . 
4S (U) ConventiOD AraiDst TortlIR aDd Otbc:r CrueT, lDbUJDIID or Ocgndina ·TreatmePl or PuniShmeDI, 
CDIeJ.Cd into fmu (or the llDited SlateS om Nov. 20. 1994, J4fiS U..N.T.S. 8' . 
M(lJ) The Restatement (Third) of. Forrip Relations Law oftbe U.s, § 102(2) . 

• 61 (U) See. e .... Md)ou,al, LassweU, and ~D, ~~o. ~~u aDd World Public Order (1980). 
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(U) One of the fiJSl major intemational declarations on human riehls protections 
was the 1948 Universal Declaration of Human Rights (adopted Dee. 10, 194B, GA. Res. 
217A (l1I), U.N. Doe. AlB I 0). This Declaration, which is not itselfbindine or 
enforceable against the United States, states at ArticJe 5 that "no one shaJJ be subjected to 
tor1W"e or to cruel, inhuman or degrading trealment or punislun~t." Although there js a 
specific definition for '~orture' in the ..,boequent 1994 Convention Against ToJ1Ure, there 
is no commonly accepted definition in the international community ~f the te~s~"crueJ, . 
inhuman, and degradins punishment or treatment." . 

(U) The American Convention on Hum';' Rights" was signed by the United 
States in 1977 but the United States nover ratified it. It states in Article S that "DO ODC 

shall be subjeeled to tortwe or to cruel, inhuman or degradins punishment or treatment," 
and that ".11 persons deprived of their liberty sball be treated with reSpect for the inherent 
dignity of the human penon." 

(U) ID 1975, the U. N, General Assembly adopted the DeclaratiOJl on ProtectiOll 
of All PersoDS from BeinS Subjected to Torture and other Cruel, Inhumane or Degrading 
Punishmenl (GA Res 34152, U.N. Doe. All 0034). As with previous U. N. declarations, 
the Deelaration itself is not binding on nations. This Declaration provides (Article 2) .thal 
the proscribed activities are "an olTense to human dignity and shall be condemucd as • 
denial of the purposes of the Charter of the United Nati\>lls and as a violation of the 
human rights and fimdarnenta1 fti:edoms proclaimed in the Univetsal Declaration of 
HwnanRightS." " J..: 

(U) Article 75 of the FiJSl Additional Protocol to the Gcneva Convcntioos, to 
. which the U. S. is not a pany, pro~bits pbysical and m~taJ 10rtuft:. outrages upon 
personal dignity (in particular humiliating and degradins treatment), or threats 10 commit 
any of the foregoing against detainees '-Who do Dot ,benefit from more (avorab~ treatment 
under the [Geneva] Convcctiona.~"· (The First Additional Protocol does ilot defiuc any 
of these temis:) According to IDternationai Committee of the Red Cross (JCRC) 
Corrunentatics, whac the status of. prisoner of war or of a prot-e6ed person is denied 10 

. an individUal, the protection of Article 7S must be provided to them.1 a mimmum.70 

(U) The Geneva Convention Relative to the Protection ofCiviJian Persons ill 
Time of War provides. inler alia, that persons protected by the Civilians Convention are 
those who, at a given moment and in any manner whatsoever, find themselves in the 
hands ofa Party 10 the conJlict that is a COWltry of which they arc not nationals." Such 
persons are at all times to be treated humanely and protected against aU acts ofviolcnce 

.. (U) 1144 U.N.T.S. 123 {N ... 22,196!I~ 
• (U) Protoal AdditicmaJ 10 the &Dev. CoavcDOOll of J 2 AurUSI 1949. aDd rclatiQg to lite Pr01eCtiou of 
Victims oflDtemationa.l.A.nncd CoIdlict (Pro.fOcoJ J). JUlIe 8, J977, I J2.5 U.N.T.S. 3. 
10 (U) CommtJJ!Ir)' OJ! Ibc Additioaal Protocols of 8 lUbe 19n 10 the Gebcvt ConveDtioas of J 2 Aupst 
1949.ICRC, at 863-65 (1987). 
11 (1J) Geocva CoaveDDou Rd_tjve 10 the PrOtectlOD ofCiviJiab Persons in Time ofW .... opeucd (Of 

siplturc Au,_ J2. 1949.6, V.s.T.3365, 75 V.N.T.S 287, see Anic~s 4 and 27. 
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or threats thereof. The Department of lustice has detennined that this Convention applies 
only to civilians but does not apply to unlawful combatants.72 , 
4. IDtern.tloo.1 Criminal Coort 

U . 
(stllf')' The Rome Statute of!be International Criminal Court (ICC).'3 which !be 

U. S. bas made clear it opposes and to which it has no intention of becoming 8 party, 
contains provisions proJuoiting the infliction of severe physical or mental pain or 
suffering (including for such purposes as obtaining in/onnation). These violations are 
considered by the signatories to be war crimes of to.rtme and of inhuman treatment 
(Article 8) and crimes against humanity (Article 7). The affected persons must be 
protected under one or more of the Geneva Conventions in order for the prohibition to be 
applicable. Other govenunents could tak •• position contrary tO !BE U.S. position on this . 
point. For those Slale Parties to the ICC that lake the position that the ICC arants . 
univenaJ jurisdiction to detain individuals suspected of committing prohibited acts" if 
these countries obtain control over U.S. persoIDlcl. they may View it as within their 
jurisdktion to swrcnder such peisonneJ to the ICC. In an effort to Preclude this 
possibility. the United StateS is currently negotiating ·'Article 98" agreements with as 
many countries as possible to provide for protection of U.S. personnel from surrcnder to 
the ICC." ". 

c.J 
tsltlf7 States with whom the Uniled States has not concluded Article 98 

agreements. and that perccive unaiD interrogation techniques to constitute tOltW'c or 
inhuman treatment. may attempt to use ~e Rome Statute to pros~e individuais tOlDld 
in their territory responsible for such interrogations.75 In sUch cases. the U.S. 
Government win reject as iJJegitj~te any anempt by the ICC. or a state on its behalf, to 
assert the jurisdiction of the Rome St~tute over U.S. nationals without the prior QpiCss 

tonsent of the United States. 

V. . Techniques 

(U) The purpose of all intaviews and interrogations isla get the most 
information from a detainee with the least intrusive method, always appJied in a humane 
and JawfuJ manner with sufficient oversight by trained investigators or inlen'osatOl'$. 

n (U) Otbu catiallS, which. unlike the Unis.ed SlII1eI, hIVe accepted Article 7S. n:.y arpc. tMl siDee tbe 
T aJihaD and aJ-Qaidl dctaiDees Be DOt entitled 10 POW SUltus UDder the GcDew ConvaaOoDs, Aniclc 75 
shouJd be applicable as custonwy mloeTDatiooalllw, DOtWilhstaDding their SII1UI 15 uoJawfUl conmlaDll. 
"(lJ) Rome S ..... oflhe b .. """rHmaI CrlmiDaI Court, July 17. 1998. U.N. Doe. AICONF. t83/!1 (1998). 
,. M Panies 10 the Rome Statute an: obJiplCd 10 surrcDdct individuals .t the request of1be ICC for . 
p",,"utioo. unless such surreJHkr would be iDcoll5isleDl with &be r.eq~ state', oblicatiODI "\mder., 
mtcmational agr-ccmeul pursumt 10 which the t:ODSCDt of the seodine stalt is r~d to IIWI'CDder • periOD 
o/iblt Stlte to the JCC."(Rome Seal1*, ArticJe 98 (2». While the U.s. is DOt. party to the Jlome Statute. 
Anic:1c 98 aereemeDU would provide au exctpt:icm 10 aD JCC pany"Ceoeral obJieatiou co JWJeDdcr 

~""'. 
5 (U) Article 25(3) ofthc Rome Stannc prov:ides individuaJ criminal rcspomibiti1y tor. pmom who. mIlT 

alio, "orders, solicits. or iDduoes" or otherwise (aciliUllcs Ibroueh aidinl. _bettiDg,. Of lS5istiag in abe 
commissjou of. crime. 
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Operating instructions must be developed based on command policies to insure uniform, 
careful, and safe appJjcation of any interrogations of detainees. 

U 
(Sflflry InterroB3tions must always be planned, deliberate actions that take into 

account numerous, often interlocking factors such as a detainee's current and past l 

pcrfoJlDance in both detention and interrogation. a detainee's emotional and physiuJ . 
strengths and weaknesses, an assessment of p<lSSible approaChes that may worlc on a 
cmain detainee in an effort to gain the trust of the detainee. streDgths and wcaJmesSCf,of 
interrogators. and augmentation by other pen;oJUleJ for a certain detainee based on otJier: 
facton. 

~ Interrogation approaches are designed to manipulate the detainee's t; 

emotions and weaknesses to gain his wiJJins cooperation. Interrogation operations ¥C 
never conducted in a vacuum; they are conducted.in cJose cooperation with the units· 
detaining the individuals. The policies established by the detaining units that pertoiQ .to 
scarchin& silencing. and segregating also play 8 role in the intmogauou of 8 detainee . . 
De1.mee interrogation involves developing a plan tailored to an individuaJ and approved 
by senior interrogaton. Strict adherence to policies/standard opentiDs procedures 
governing the adminjstratjon of i~lerro8ation· l~hnjques and ov.ersigbt is essential. , 

U . . 
tS1t1i) Li .. ed beJoware interrogation teelmiques oil believed to be ./Twin but 

with vmying degrees of utility. Teclmiques 1-19, 22,26 and 30, applied singly, arc,purely 
verbal andlor involve no physical contact that could produce pain or harm and-no tJircat 
of pain or barm. It is important that intertosators be provided reasonable latitude lQ vary 
tech.njques depending on the detainee'S cullmer strengthS, weaknesses, environmerif, .. 
extem of training iII resistance 1echniques as wen as the urgency of obtainina information 
that the detainee is known to have. Each of the techniques requesled Or sugsested lor 
possible use for detainees by USSOUTHCOM and USCENTCOM i. includeil_· SOiJIc 
descriptions include certain limiting parameters; these have been judged apPropriate by 
senior interrogators as to effectiveness. . .. 

-:r .. 

~ While techniques are considered individually within Ihis ana';"u. it ';'1U1 
be understood thai in practice, techniques are usually wed in combination.· 1M t ._ 

cumulolive effeclof 011 techniques 10 be employed !!!H1! be considered before tIII)'... . 

decisions are made regarding approllQl for particular situations. The title of. particulU' 
technique is not alwaY' fully descriptive of. particular teclmique. Withn:spa:1 10. the .... 
employment of any tcclmiques invoJving physicaJ contact, stress or that could ~ 
physical pain or hann. a detailed explanation of that tecluriquc must be provided, to the 
decision authority prior to any decision. ,; 

Note: Teclmiques ]·]7 are further explained in Field Man.ol34-S2. 

I. ~ffTDfr<ct: AslOng straighlfOfW"r questi<ms. 
, , . 
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2. {S~ JDceotiveiRemoval ofJD('eotive: Providing ~ reward or ranoviDg 8 priviJes:e. 
above and beyond those that are required by the Geneva Convention, ti'om detainees, 
(Privileges above and beyond POW-required privileges). 'I,J 

U 
3. (SINF) Emotional Love: Playing on the love a delainee has for an individual or 
group. 

4. ~ Emolional H ale: Playing on lhe haired. a del.inee has for';" individual or 
group. 

S. ~ Fear Up Hanb: SiBDificanlly increasing lbe fear level in a detainee)" 

U " 
6. (SIIff) Fe.r Up Mild: Moderalely increasing 1be fear level in a detainee. 

U 
7. (StNF) Reduced Fear: Reducing the (car level in a detainee. 

U 
8. (SIIff) Pride aDd Ego Up: Boosting 1be ego of a delainee. 

U ' 
9. (SINF)' Pride aDd Ego Down: Attacking cit insul1ing lbe <:&0 of. delainee, not beyood 
1be limils that would apply 10 a POW. Ii 

U ' 
10. tSllff) Futility: Invoking the feeling of futility of a delainee. 

I J. (slf.1P') We Kno~ All: Convincing the detainee thallbe interrogator Jcnowalbe 
answer to questions he asks the detainee. . 

U ' 
12. (SJ'Nf) Eslabllsb Your IdeDlity: Convincing Ihe del • .!".. thaI the inlcrrngatorhas 
mistaken the detainee for someone else. 

fA. 
13. {SIIff) RepetltioD A pproacb: Continuously repeating 1be s""", question to 1be 
detainee within interrogatioD periods of nonnaJ duration. lJ 

14. i~ File aDd Do,,/er: Convincing delainee thaI the inlerrogalor bas ~ danming 
and inaccurate file, wmch must be fixed. 

15. ~ MUll aDd Jeff: A team consisting of a friendly and harsh interrogator. The 
harsh interrogator might employ 1be Pride and Ego Down lechnique. 

LI 
16. (SINF) Rapid Fire: Questioning in rapid successi .. withoul allowing dc1aince to 

answer. 
~ 

17. (&'Nf) SiJcDce: Staring at the detainee to encourage discomfon. 

18.~) Change of SccDery Up: Removfu8lbe del.inee from the standard 
interrogation sening (generally to 8 location more pleasant. but no worse) . 

• 
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U 
19.~5~ Change of Scenery Down: Removill8 the detainee liom the standard 
jnterrogation setting and pJacing him in a setting that may be Jess comfortable; would not 
constitul~ a substantial change in environmental quality. . 

U. 
20. (S1Nf') H oodiDg: This technique is qucotioning the detainee with a blindfold in. 
pJace .. For interrogation pwposcs, the blindfold is DOt 00 other than during interrOg"ation. 

U 
21. (M'~ Mild Pbyslcal Contact: Lightly touching a detainee or lightly poking the 
detainee in a completely non-injurious manner. This also iDcludes softly grabbing of 
shoulders to get the delainec:~s attention or to comfort the "detainee. t • 

U 
22. (SRWrDiet.ry ManipulatioD: Changing the diet ofa ~etainee; no intended 
deprivation of food or water; no adverse medicaJ or cuJtura1 effect and without intent to 
deprive subject of food or water, e.g., bot rations to MREs. .t.~ 

23. ~ EDviroDmcD'al Manipulatioa: Altering the environment to create moderate 
discomfort (e.g., adjusting temperature: 01 introducing an unpleasant smeJJ). Condhions 
would not be such that they wouJd injure the detainee. Detainee would be accompanied 
by inletTog~tor atall times. .• , 

. U. 
24. EBINF) SJrep Adjustment: Adjusting the sleeping times of the detainee (e.g.. 
reversing sleep cycles from night 10 day.) This technique is NOT sJeep deprivation. 

25. ~False Flae: Convincing the detainee that j~jviduals from a country other 
than the United States are interrogating him. . . 

'26. ~ Tbreat of TraDsfer: Threatening to transfer the subject tO,a 3n1 counU;'lhat 
subject is likely to fear would subject him to ·torture or death. (The threat would not be 
acted upon nor would the threat include any infonnation beyond the namins·otthe 
receiving country.) 

(~ The following list includes additional technique. that lire consideR<! 
effective by interrogators, some of which have been requested hy USCENTCOM and 
USSOUTIlCOM. They are more aggrcosive counter-resistance iethniques that may be 
appropriate for delainees who arc extremely resistant 10 the above techniques" and who 
the interrogators strongly believe have vital infonnation. All of the following techniques 
indicale the need for technique-specialized training and written procedures to~ the 
safety of aU persons. along with appropriate. spedfied levels of approval and notificatiOn 
for each technique. 

27. ~ 1~01.t1 •• : lsolatinS the detainee from other detain.ee5 while .tiD complying 
with basic standards of treatment. 

28.'" Use of Prolonged JnterroeatfoDs: Thc-continucd usc of a series of 
approacbco that exlend over a long period of time (e.g., 20 hours per day per 
interrogation). 



U 
29. fSi'Nf7 Forced Groomine: Forcing a detainee to .have hair or heard. (Force applied 
with intention to avoid injury. Would not use force that would cause serious injury.) . . . . 
30. ~ ProloDced StaDding: Lengthy standing in a "normal" position (no~,str ... ). 
This has been ,uceessful, but should never make the detainee exhausted to the point of 
weakness or collapse. Not enforced by physical restraints. Not to ex~eed four hodis in a 
24-hour period. . 

3]. ~ Sleep Deprivatiou: Keeping the detainee awake for an extended period of 
time. (Allowing individual to rest briefly and then awakening him, repeatedly) Not '0 
exceed 4 days in succession. . . 

32. ~ Pbysital TraiDing: Requiring detainees to exercise (perform ordinary . 
ph)$ical exercises ac.ions) (e.g., running, jumping jack'); no. to exceed 15 minu.a m I 
rwo-hour period; nol more than two cycles, per 24-bour periods) Assists in geDeraring 
compliance and fatiguing the d .. ainees. No enforced compliance. 
U; . 

33. (SJNf;Face slapl Stomacb slip: A quick glancing slap to the fleSby part of the . 
cheek or stomach. 'These techniques are used strictJy as. shock measures and do nOt cause 
pain or injury. They are only effective ifu$ed once or twice together. After the secoDd 
time OD a detainee. it win lose 1bC shocJc effect. Limited to two slaps per application; no 
mon: than two applications per interrogatim. ' •. 

34. ~ Removal of CIO'biD-.: Polential removal of aU clothing; removal to be done 
_by military police if n01 agreed to by the subject. Creat~8 a feeling ofheJpJessnks and 
dependence. This technique must ~ monitored to ensure the environmental conditiOns. 
arc such that this tecJmjque does not.injme the detainee. 

L{ . 
35. IStNl') IDcroislDg ADxI.ty bY Us. 01 Av.nioDI: Jntroducing facton! that of 
themselves create 'anxjety but do not create terror or mental trauma (e"s., simple presence 
of dog without directly threatening action). This recbnique requUu the cOmmanaet' 10 
develop specific and detailed safeguards 10 insure detainee', safety .. 

VI. EvaJuatloD of Useful TechDiques . 
Ll 

f&tMi) The working group considered each of the techniques enumerated in 
Section V. suprD, in light of the legal, historical. policy and operational considerations 
discussed in this paper. In the cowse aftha. examination it became apparent that any 
decision whether 10 aulhorize a Iccbnique is essentially a risk benelit analysis!h81 . 
generally takes into aceouo. the expected utility of the rechnique, the likelihood that any 
technique will be in violation of domestic 01 international law, and various policy 
considerations. Generally, the leBal aoal)$is that was applied is that undemopd (0 
comport with the views of the Departmeo. of Justice. Although the United States, as a 
practica,l matter. may be the arbilCr ofinlemationaJ Jaw in deciding its application to oW' 
national activities. the views of olber nations are ~eJcvant in considering their reactions, 
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potential effects on our captured pcnonnel in future conllicts, and possible liability to 
prosecution in other COtmtries and iDtemationai forums for inleITogal:ors, supervisors and 
conunanders involved in inknogation processes and decisions. 

U 
f&1NF) The ConClusions section of this analysis, infra, summarizes salient 

conclusions tbat were applied to our analysis of individual techniques. As it susgests, the 
lawfulness and the eJfec:tiveness of individual techniques will, in pnctice, depend on the 
specific facts. The lawfulness will depend in significant part on procedural protections 
that demonstrate 8 legitimate purpose and that tber-e.was DO intent to inflict significan1 
mental m physical pain - and, in rad, avoid that. Because of this, the assessmelit of each 
·technique presumed that the safeguards and procedures descn"bed in the "DOD-Specific 
Policy Considerations" section of this paper would be in place. The importance of this i. 
underscored by the fact that, in practice, techniques are usually appJjed in combination, 
and as the legal analysis of this paper indicates, the signjJicancc and effect on an 
individual detainee oftbe specific combination of techniques employed, aDd their manner 
of application will detennine the lawfuJnesa of any particular interrogation. 

U . 
(~ In addition, the lawfulness of the application of any particular technique, 

OJ combination oftccJmjquCI,.may depend on the practical necessity for imposition ofthC 
more exCeptiODaJ techniques. As the analysis explains, "JessI justification for action that 

, couid otherwise be unlawful (e.g., relying ·upon national necessity and self-defense) 
depends in large part aD wbether the specific circumstanee. .would justiljr the imposition 
of mon: aggressive techniques. Interrogation of an indiVidual known to b8~ faCts. 
e5SeJitiaJ to prevent aD "immediate threat of catastrophic bann to large populations may 
support use oC".,.ceptional" techniques, particularly when milder techniques have been 
unavailing. But this is a de1ennination that wiJl always be case-specific. ConsequentJy, 
use of eacb technique should be: a decisioD JeveJ appropriate to the gravity of the 
particular case (both for ihe natioD and for the detainee). 

(rMl¥j 1Jle Chart at Attachmenl3 reJJects the result of the risk! bcrn:fit 
8SScumcnt for each tecJmjque considered. ltSC01ed" for each tccJmique, relevant 
consideratjons and giveD an overall recommendation. In addition, it notes specific 
techniques that, based on this evaJuatio~ should be considered "exceptional lCfhniqucs" 
(marlced with an ''E'') subject to particular limitations descn"bed in the "DOD· SPecific 
Policy Considerati0D5" section (generally, not routinely available to inlenogaton, use 
limited 10 specifically designated locations and specifically trained interrogators, special 
safeguards, and appropriately senior employment decision levels specified). For each 
"exceptional" technique, a recommendation for empJoyment decision level is indicated as 
well. . 

! 
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VII. Conclusions Relevant to Interrogation of Unlawful Combatants 
Under DOD Control Outside tbe United States 

U ,. 
(s1NB As a resull of Ihe foregoing analysis of legal, policy, hislorica), iuid 

operational consideratioDS) the (ollowing senera) conclusions can be draWn reJevaDl to 
inlenogalion ofWllawful combalants captured in the war on terrorism WIder DOD control 
outside the United Stales: 

I) 
(&N17 Under the Third Geneva Convention, U.S. foroes are required to treat 

captured personnel as POWs until an official detennination is made as to 1beir status. 
Once a determination bas been made that captured pen;onnc) are unJawful combatants. as 
is currently the case with captured TaIwan and AJ Qaida operatives. they do not have 8 
right to the protections of the Third Geneva Convention. . 

(U) Customary intemationallaw does not provide IcgaJIy-enforceable restrictions 
OD the interrogation of unlawful combatants under DOD control oulside Ihe U..,·\ed 
States. . , . . . 

(U) The United States Constitution does not protect those individuals who aJ'C not 
United States citizens and who are outside the soverei8JJ .emtmy orlbe Uniced States. 

I.( 
!S1Nf') Under the Torture Convention, no person may be subjected to torture. 

Tor:ture is defined as an act specifically inlended 10 inflict severe physical or mc;ntaJ paiD 
or suffering and that mental pain or suffering refers to prolonsed menta) harm caused by 
or re5uldng 1fom (I) the in/en/ioM/ infliction or threatened infliction of severe phyJktIl 
pain or suffering-. (2) the administration or application, Qr threatened appJicaii~ of mind 
altering substances or other procedm~ calculated to disrupt profoWldly the leDses or. 
personality; (3) Ibe threat of immineqt death; or (4) the threat that another peisoD will 
imminently be subjected to death, severe physical pain or suffering. or the acp;rWDstration 
or appJjcalj~ or threatened application, of mind aJtering: substances or other procedures 
calculated to disrupt profoundly the .enses or personality. 

~ff) Under the Torture Convention, no perion may be subj~ to cruel, 
inbuman or degrading treatment. The United States bas defined its obligations under the 
Tonure Convention as conduct prohibiled by the S·, 8''', and 146 .AmcndmeDts to the 
Constitution ofth. United Slates, Tbese term" as defu1ed by U.S. «lUllS, could be 
understood to mean: to inflict pain or harm without a legitimate purpose; to inflict paiD 
or injury for malicious or sadistic reasons; to deny the minimal civilized measures of 
life's necessities and such denial reflects a deliberate indifference to health and safety; 
and to apply force and cause injury so scvere and so disproportionate to the legitimate 
governmcot interest being served that it amounts to a brutal and inbwnane abuse of 
official power literolly shoclcin!! the conscieuce. 

(U) Fo, actions outside tbe United States and the special maritime and tenitoriaJ 
jurisdiction of the United States, 18 U.S.C. § 2340 applies. For actions occurrine within 
the United States and tbe special maritime and 1erritorialjurisdiction oftbc United States, 
various Federal statutes would apply. 
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Ll 
(5INJll The President has directed, pursuant to his. Military Order dated 

November 13, 2001, that the U.S. Anned Forces "'"'I detainees hlunanely and thallhe 
detainees be afforded adequate food. drinking waler, shelter. clothing and medical , 
treatment. . 

1.1 . 
tSINF) Pursuant to the Confidential Presidential Determination, dated February 

7,2002, the U.S Anncd Forces are to treat detainees in a manner consistent wiOi the 
principles of Geneva, to the" extent oppropriott and.'Consistent with military n«esSity. 

(U) Under Article 10 of the Torture Convention, the United Slates i. obligated to 
ensure that Jaw enforcement and military personnel involYed in interrogations are 
educaled and infonned regarding the prohibition against IOrture, and under Artlcle I I, 
systematic ,.eviews of interrogation rules, methOCils. and practices arc also required. 

(U) Members of the U.s. Anned Fo",es are, al all rim .. and all places, subjecllo 
prosecution under the UCMJ {or, among other offenses, acts which constitute assault. 
assauU consummated. by a battery, assault with the intenl to in1Iict gnevoUlbodily bonn, 
manslaughter, unpremedilated murder, and maltreatment oftbose sUbject to their orders. 
Under certain circ1imstanoes, civiJians 8CCOmpanyin; the Amied Forces may be subject 

• to the UCMJ. , . 
(U) Civilian employees and employees ofDOD-conlr1ictors may be rubj.ct to 

prosCcution under the FederaJ CriminaJ Code for, among other offenses. acts wlUch 
constitute assault (in various degrees), maimjng, manslaughter, and murder. 

U . 
IShII') Defenses relaling 10 Commander-in-Cbief authority, necessity and self­

defense or defense of others may be available 10 individua1s whose actions wo6ld 
otherwise constitule these crimes, and the ""tent of avarlability oftbose defenses 'will be 
fact.speclfic. Certain relevant offenses require specific intent to inflictputicular dqrees 
ofhann or pain, which could be re1Utedby evidence to the contraiY (e.g., procedural 
safeguards). Where the Commander-in-Chief authority i. being relied upon, • 
Presidential written directive would serve to memorialize this authority. . 

(~ The 'aw1ir1nc:ss and appropriateness of the use of many of the 
intenoglition techniques we examined can only be determined by reKr..,u to specific 
details of their application, such as appropriate"""s aod safety for the particular detainee, 
adequacy of supervision, specifics of the application includins their duration, interval. 
between applications, combination with other techniques, and safeguards to avoid b8JU1 
(including termination criteria and the presence or avaiJability of qualified medical 
pawoneJ.) (We have recommended appropriate guidance and protections.) 

~ Other natioDs. including. major partner nations, may consider use of 
techniques more aggressive than chose ,,"ppropriate for roWs violative of international 
law OJlheir own domestic Jaw, poteJltiaJJy making U.s. persormeJ involved in the use of 
such techniques subject to prosecution for perceived buman rights violations in other 
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" nalions or 10 being surrendered to international fo~ such a.the ICC; this h .. the 
potential to impact future operations and oymeas travel of such personnel. 

Ll • 
"fS~1F) Some nations may assert that the U.S. use of techniques more a8sressive 

than those appropriate for POWs justifies similar treatmenl for captured U.S. J!l'IlIonnel. 

~ Should infonnation regarding the use ofmorc: aggressive int~8~OD 
techniques than have been used traditionally by U.S. forces become public, it io likely to 
be exaggerated or distorted in the U.S. and international media accounts, and may . 
produce an adverse effect on support for the war on terrorism. 

'" 1SJNf) The more aggressive tbe interrogation 1eChnique used, the grca1a the 
likelihood that it will affect advcnely the admissibility of any aequiTe.! statements or 
confessions in prosecutions against the person interroga~ incJu4ing in milhaiy 
commissions (10 a Jesser extent than in other U.S. courts). 

~ Carefully <lrawn procedures intended to prevent unlawful levels of pain or 
harm not only serve to avoid unlawful ,_Ito but should ,provide evidence helpful 10 
demonstrate that the specific intent req,uired fO! certain otTenses did not exist. 

U .. 
tsfllf) General use of exceptionaJ.techniques (generally, having substantially 

greater risk than those currently. routinely u$Cd by U.S. Armed Forces inre:rro.gaton), 
even though lawful, may create unccnaintyamong interrogaton rq:ardiDg the ' 
'pp,opriate limits of interrogations. They should theeefore be: employed with careful 
procedures and only when fully justified. 'J .. 

(~ Panicipation by U.S: miHtary personnel in interrogations w~ch u~ 
techniques that are mOTe aggressive than those appropriate for ,POWs would constitute a 
significant departure from traditional U.S. miJitary norms and couJd have an adverse 
impact on the cultural >elf· image of U.s . lDllitary fon:es." ." 

U ' 
"tIltNf) The use of exceptional interrogation technique. should be limited to 

specified walegic interrogation facilities; when there is a 8000 basis to believ~ !?-al the ' 
detainee possesses -criticaJ inteJJjgenccj when the detainee is medically and operationa1ly 
evaluated as suitable (considering an tecJmjques in combinati~n); whaJ inleJTOBators are 
specifically trained for the techniquc{o); a specific inteuogation pllD (including 
reasonable safeguards, limits on duration. 'inlervats between appUcations.,lenninatiOD 
criteria and the pr.esence or -availability of qualified medical personnel); when there is 
appropriate 5upervision; and, after obtaining -s>propriate specified senior approvaJ level 
for use with any specific detainee (aller considering the foregoing and recei..;"g legal 
advice). , ' 

• 

16 Those IcdwiqUC$ CDDSidercd irl1hi5 rcview cbel uile this CODeau are reJatiVely few in Dumber and 
~rally indicakd by ~now at rcd{or "eeD with. 'ipilkIDI footnote) UDder major patmer VW:'V.'S 1D 
Attachmeot 3. 

... ,,~ .. _' ............. 
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VID. Recommendations . 
(U) We recommend: 

(~ I. The worlcing group recommends Illat techniques 1-26 "" the attached chart be 
approved for use with unlawful combatants outside the United StaleS, subject to the 
general limitations set forth in this LeBal and Policy AnaI)'Sjs; and that teclmiques 27-3S 
be approved for use with unlawful combatants outside the United States subject to the 
genuaJ limitations as weJJ as the specjfic limitations .regarding "exceptional'· techniques 
as {onows: conducted at strategic interrogation facilities; where there is a good basis to 
believe that the detainee pos$esses critical intelligence; the detainee is medica))y aDd 
operationally evaluated as suitable (considering all techniques to be used in 
combination); interrogators are specifically trained for the tcchniquc(s); a specific 
interrogation plan (inclUding reasonabJe safeguards, limits on duration, intervals between 
applications. tennination mlma and the presmce or availability of quaUfied medical 
personnel) is developed; appropriate supCJVision is provided; and, appropriate specified 
senior level approval is givCJ) for use will) any specific detainee (after considering the 
foregoing and rec~ivi:og legal advice). . 

U . 
(&lNIi) 2. SECDEF approve the strategic inteUogation faciJities that are authorized to 
use the "exceptional techniques" (5uch facilities, a1 this time include Guantanamo, Cllba; 
additional strategic interrogation faci1ities will be approved on a case--by-ca:se basis). 

(~ 3. As the Commander·in-Cbief authority is vested in 1be President. we 
recommcrid tbat any """",ise of tbat authority by DOD personnel beeoDfirrned in writing 
~ough Pr~jdential directive or other docmnent . 

. (~4. That DOD policy directives and implementiD/! /!Uidance be amended.85 
. nCCC5sary to reflect the detC1lDinadons in paragraph one and subsequent determinations 
concerning additional possible tc:clmiques. 

(SlAFr S. That commanders and supervisors, and their ICSal advi';"'. involved with the 
decisions rela.led to employment of"exccptionaJ techniques" receive sPecialized training 
regarding the legal 'and policy considerations relevant 10 interrogations that make use of. 
such techniques. 

(~ 6. That OASD (p A) prepare a press plan to anticipate and address potential 
public inquiries and misunderstandings regarding appropriate interrogation teclmiques. 

(~ 7. That a procedure be established for r-equestins approval of additional 
interrogation techniques similar to that for requestins "supplcmentals" for ROEs; the 
pJ""OCC$S should require the requestor to descn"be the technique in detail,justify its utility~ 
describe the potential effects OD subjects, known hazards and proposed safC/!Uards, 
provide a legal analysis, and recommend an appropriate decision level regarding use on 
specific subjects. This procedure should"enSUfe that S£CDEF i. the approval authority 
for the addition of any technique that could be considered equivalent in degree to any of 
the "exceptional techniques" addn:ssed in this report (in the chart nwnbers 27·3S, labeled 
with an "El. and that he establish the specific: decision level r.equis"ed {or application "f 
such techniques. 
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Ll 
fStNf) 8. DOD .. I.blish specific underslandings with other agencies usins DOD 
detailecl interrogators regarding the pennissibJe scope of the DOD interrogator·s 
activities. 

CIwified by. Scac&Ir)' Rvmri'cld 
II.aIoA: 1.5(C) 
Declusifyoa: IO~ 

• 

•• 

• • 
' . 

• • . " 

• 

• 

• • '. 
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• Red UNOlrAiStFJED 
War on Terrorism o Yellow 

o Green 
.Detainee Interro,;Jation Working Group 

Summary of AnalysIs and Recommendations 
Pertaining to Unlawful Combatants Outside of the U.S.1 

Proposed 
Inlerrogalion 
Techniques 2 I 

(see attacned desaIpl\OnI1IrtlaUOnt, 

1. Direct 

2. Incentive or Removel 

3. ',emotion~ove 

4. Emotional Hate 

5: Fear Up HarSh 

6. Fear Up Mild 

7. Reduced Fear 

8. Pride and 8(10 up 

Contribullon 
to Intelligence 

Collection 
(Useful) 

High 

High 

High 

High 

High 

High 

High 

9. Pride and ego down H;gh 

10. FulMlly High 

11. We Know AU High 

12. Establish Your Identity I HIgIl 
I 

Torture 
Convention 

[Torture) 

Law lAW U.S. Interpretation 

Torture· 
Convention 

[Cruel. Inhuman 
Degrading) 

U.s. 
Domestic 

Law 

1A 
of 11 

No": Green _. no slgnlficanl consIoalni on .... raised by the ... _ .... 01 ""' __ at too of ead1 cioIumn. onumlng odequaIe procedural safeguards. 
Yellow lndk:ate, 8Te8 of conskteraDol\ doea not preclude use but there IAI protHmetIc npecIa that caMOt bG aIimInated by prbceduralaafeguards (see footnote}. 
Red Indicates malor inue In area of corllMderalion lh8J cannot be eIlmlQ.lfl< 



• Red o Yellow 

@) Green 

Isee 

Proposed 
Interrogation 
Techniques 2 

1. Dirac! 

2. Incentive or Removal 

3 , Emotlonallove 

4. Emotional Hale 

5. Fear Up Harsh 

6. Fear Up Mild 

7, Reduced Fear 

8, Pride and ego up 

9. Pride and ego down 

10, FuUlily 

11. We Know All 

12, 

War on 
Detainee Interro~ation Working Group 

Summary of AnalysIs and Recommendations 
Pertaining to Unlawful Combatants Outside of the U.S.l 

Consistency 
Hislorica with Prior 

U.S. Public 
Statements 

Effect on I Potential 
Advers. 

U,S. I Effecl for 
Forces Partlclpantal 

Potential 
Effeclon 
Detainee 

Other Re Unlawful 
Combatants 

1B 
or 11 

Nol.: Green denol8. no .Ignlflcant constralnl on use raised by 1M re.pec:IIve .... 01_ hied II lOP of _ coIum/I, ..... mlng adeq_ procedunll .. leguenl •• 
veUow IncIk:eIes area 01 conoIderelion does not _ usa but ItIere ""' _ ._IhoI_ be III_led by _lIIeguerdll'" _I, 
Red indicates maJor iIIOIln area of conlidefallon Ih8t cannot be efmltlated. 
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• Red 

o Vellow 

o Green 

Proposed 
Interrogation 

2 

(see altached 08lcriptlon/llmll8tiona 

13. RepetiUOh Approach 

14. File and Dossier 

15. Mutt and Jeff 

16. Rapid Fire 

11. SHente 

18. Change Of Scenery Up 

19. Chan~e of Scenery 

20. Hooding 

21. Mild Physical COntact 

22. Dietary Manipuleton 

24. Sleep Adjustment 

25. FBise Flag 

ULIII' 

Contribution 
10 IntelUgence 

Collection 
(Useful) 

Low 

High 

High 

High 

Medium 

High 

High 

High 

High 

High 

High 

, 

UN01!lSStFIEO 

Law lAW U.S. Interpretation 

Torture 
Convention 

[Torture] 

Torture 
Conventton 

[Cruel, Inhuman 
Degradlngl 

U.S. 
Domestic 

Law 

• 

2A 
0111 

Nole: Green denotes no slgnlfitant constraint on use raised by the respective area of ~at\on listed at top of eactu;olumn, asaumlog adeQuate PfQcedUral safeguards, 
Vellow indicate, 111'88 of eon8idenlUon does not predude use but there are problerMtlc.specta that CIInnoI be eliminated by procedural aafeguardl (see footnote) •. 
Red Indicates ma)or luue In 8f'tIe of tonakterallon that cannot be eIIrinaIed. 
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• Red o Yellow 

@) Green 

Proposed 
Interrogation 

2 

(s .. alladlal5 

13. Repetition Approach 

14, File and Dossier 

15. Mutt and Jeff 

t6. Fire 

17. Silence 

18, Change of Scenery Up 

20. 

21. Mild Physical Contact 

22. Dietary Manipulation 

23. 

24. Sleep Adjuatment 

25. False Flag 

U~F1ED 

Consistency I Consistency \ Consistency \ Effect on \ Potentlel \ Potent'at 
with Prior with Major Captured Adverse en-eel on 

U.S. Forces I U.S. Public Partner U.S. Effect for Detainee 
Interrogation Statements Nation Forces PartlcipanlsJ Prosecutions 

Views SupervisorsJCOC 

Other 

26 
of" 

Recommendatlon 

Re Unlawful 
Combatants 

Note: Green denOteI no significant constraln\ on use railed by the reat)ediYe anti of c:onli08nltlon llltell at top of eech column, usumIng adequate procedural safeguardS. 
Yellow Indlcatea area of consideration does not preclude ute but then! .... probIemalk;.specte I'IM cannot be etlrNnated by procedural _eguents (see footnote). 
Red Indicates malor"lIe ttl area of consideration tMt cannot be eliminated. 
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UNtJl<RFIED • Red 
3A 
of 11 o Yellow 

o Green 
Law lAW U.S. Interpretation 

Proposed Conlri~ution Torture Torture U,S. 
Interrogation to Intelh~nce Convention ConvenUon Domestic 
Techniques 2 Collection [Torture) (Cruel,lnhuman law 

see altached delcriplion/llmitatiOM (Useful) Degrading! I 

26. Threaten to transfer Medium & &. ta 
to a 3rd country .,.... 

27. IsolaUon 

28. of 

29. 

30. Prolonged Standing 

31. Steep Deprivation 

32. Physical Training 

33. Face orStomadl Slap 

34. Removal 

35. IncreasinG Anxiety by 

High 

High 17 

High 

High 

Htgh 

High 

High 

.- .. -- .- --

Note: Green donote. no signWlC3Il1 constraint on use raised by \he respee\iYe area of conskIeraIion Hsled al top 01 each c:olumn. aaaurnIng adequate proCO<lural safeguards. 
Yellow indicates area of conskSeratbn doea not preclude UI8 but there are PfOb'emaUc aapedllhat cannot be ~ by procedural lafeguardS (see footnote). 
Red IndICates major Islue'" area of consideration thai cannot be ellrinaled. 
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• Red 

o Vellow 

~ Gr~Bn· 

I Consistency 
Proposed with Historical 

2 U.S. FQrces 
Interrogation 

{see attad\ed deacrlpllonlllmltatlani Role 

26. Threaten to transfer 

27. Isolation 

28. 

29. Forced Grooming 

30, prolonged Standing 

31. Sleep Deprivation 

32. Physical Training 

33. Face or Stomach Slap 

34, Removal of Clothing 

onslslency 
with Prior 
U.S. Public 
Statements 

UNfUSSJFIED 

Consistency \ Enect on \ Polen'leI 

\ 
Potential 

with Ma"" Captured Adverse Effect on 
Partner U.S. ERect for Detainee 
Nation Forces ParUeipantai . 
VIOWS 

I Other ReUnlawful 
Combatants 

E (Cbt.C) 

36 
of" 

e (GOlFO) 

E (GOlFO) 

E (GOlFO) 

E (CbLC) 

E (GOlFO) 

E (GOlfO) 

E (Cbl.C) 

E (CbLC) 

Nota: Green denotes no significant constraint on use raised by the respecllve area 01 consICIeration Iated at lop of each column, aasumIng adequate procedural safeguards. 
Vellow IodiCIles area of conskSef8tion does not J)f8dudl!t UH but Iherw 81'8 probIamaUc.apedI that cannot be eliminated by proc$duraI aafeguards (see footnote). 
Red indicates major tasue In area of consIdenIUon that ClM:)t be eUmfnated. 
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UKf!W&\HEfi 4 
01\1 

General Comments on Techniques Chart 

"E" denotes recommendatien that technique be considered "exceptiOnal" and subject te the fellowlng limitatiens: (I) limited te 
use only at strategic interrogatien facilities; (Ii) there is a good basis te believe that the detainee possesses critical 
intelligence; (iii) the detainee is medically and eperatlonally evaluated as suitable (considering all techniques to be used in 
combinatlen); (iv) interrogaters are specifically trained fer the technlque(s); (v) a specific interrogatien plan (including 
reasenable safeguards. limits en duration. intervals between applications. terminatien cr~eria and the presence er availability 
ef qualified medical personnel) has been develeped; (vi) there Is appropriate supervislen; and. (vii) there Is appri:>priate 
specified senior approval fer use with any specific detainee (after conSidering the feregelng and receiving legal advice). 

"(Cbt.C)" denqtes recommendatlen that apprevallevel fer use ef technique fer a specific detainee be ne lewer than the 
Cembatant Cemmander. 

"-
"(GOlFO)" denctes recommendation that approval level fer use ef technique fer a specific detainee be ne lewer than a 
General Officer er Flag Officer. 

The title ef a particular technique is not always fully descriptive ef a particular technique. With respect te the empleyment ef 
any techniques invelving physical contact or stress er that could produce physical pain er harm. a detailed explanatien ef that 
technique must be provided te the decision authority prior te an~ decision . 

• 
Recemmendatlcn: The werking greup reccmmends that techniques 1-26 be apprcved for use with unlawful 
combatants cutslde the U.S. subject tc the general limitations set ferth In the Legat and Polley Analysis; and that 
technlquei 27-35 be approved for use "I(lth unlawful combatants outside the U.S. subJect to the generaillmitstions 
as well as the specific limitations regarding "exceptlenal" techniques set forth above and In the Legal and Polley 
Analysis. If additional techniques are requested fer use In the future. sumclent Infermatien regarding the technique 
must be provided to the appropriate cemmand authority so that a legaUpolicy analysis can be conducted and 
recommendations for use made. 

Note: Green denotes no significant constraint on use raised by the respective area of consldefallon listed., lop of each ooIumn, Qlumlng adequate procedural aafaguards. 
Yellow IncHcate& area of conskI8I'adon does not preclude use but thenlar8 protMmatIc aspeclIlhat cannot be aBmInated by procedural safeguard. (see footnote). 
Red Indicates major Isaue '" area of consideration Ih8t cannot be eliminated. ' 
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of 11 

Footnotes 

1. These recommendations assume that procedures and safeguards substantially similar to those set forth in the 
"Policy" Section of the Legal and Policy Analysis are followed. The analysis relates to each Individual technique; 
use of technique. In combination. could slgnlftcantly affect the legality and wisdom of their application. 

2. Techniques 1·19. 22·26. 30 and 35. applied singly. are purely verbal and/or involve no physical contact that could 
produce pain or harm; no threat of pain or harm. 

3. As a maHer of policy. for countries that assert that POW protections should apply to detainees: Other nations may 
consider that provision and retention of religious Items (e.g .. the Koran) are protected under Intematlonallaw (see. 
Geneva III. Article 34). 

4. May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). . 

5. For countries that assert that POW protections appty to detainees: Article 17 of Geneva III provides. "Prisoners of 
war who refuse 10 answer may not be threatened. insulted. or exposed to any unpleasant or disadvantageous 
treatment of any kind." 

6. As a matter of policy. for countries that assert that POW protections should apply to detainees: Would be 
inconsistent with Geneva III. Article 13 which provides that POWs must be protected against acts of intimidation. 

7. As a maHer of policy. for countries that assert that POW protections should apply to detainees: Possible that other 
nations would disregard "mild" aspect and use as justification for abuse of U.S. POWs. , 

B. International case law suggests lhat technique might in some circumstances be viewed by other countries as 
inhumane. 

9. May affect admissibUlt'y of statements provided based on votuntarinoss consideration (Iosser issue for military 
commissions). ..- -

10. May signifICantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 
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Footnotes {cont'd} 
of 11 

11. The use of isolalion as an interrogation technique requires detailed implementation instructions, induding specific 
guidelines regarding the length of isolation, medical and psychological review, and approval for extensions of the 
length of isolation by the appropriate level in the chain of command. . 

12. To avoid Implementation that could transgress, the use of Isolation as an interrogation technique requires detailed 
implementation instructions, including specific guidelines regerding the length of Isolation, medical and 
psychological review, and approval for extensions of the length of isolation by the appropriate level in the chain of 
command. 

13. To avoid Implemantation that could transgress, the use of isolation as an interrogation technique requires detailed 
implementation instructions, Including specific guidelines regarding the length of Isolation, madical and 
psychological review, and approval for extensions of the length of isolation by the appropriate level in the chain of 
command. 
'--

14. Not known to have been generally used for interrogation purposes for longer than 30 days. 

15. As a matler of policy, for countries that asser1 that POW protections should apply to detainees: WOuld be 
inconsistent with the requirements of Geneva 111, Article 13 which provides that POWs must be protected against 
acts of intimidation; Article 14 which provides that POW. are entitied \0 respect for their person; Article 34 which 
prohibits coercion (see commantary to paragraph 4), and Article 126 which ensures access and basic standards of . 
treatment. 

16, May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). < 

17. Utility is "high" for the first four to five days, "medium" for the following four to six days, and "low" thereafter. 

18. May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 

19. Where there are religious or cultural sensitivities, this technique could raise issue of "degrading" if not applied in 

accordance with generallimitatiOOs, 

20. At practical level, may raise issues whether excessive force was used, 
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Footnotes (cont'd) 
of" 

21. This technique has not been used historically by U.S. forces. As such, no color code was assigned. 

22. This technique could be viewed by major partner nations as degrading in some circumstances. 

23. May affect admissibility of statements provided based on vOlunlarines. consideration (lesser issue for military 
commissions). 

24. As a matter of policy, for consideration of other nations' views, the Committee against Torture, established under 
Article 17 of the Convention Against Torture (CAT), has Interpreted ~sleep deprivation for prolonged periods" to be a 
violation of both Article 16 of the CAT as cruel, inhuman, or degrading treatment as well as constituting torture under 
Article 1 of the CAT. Concluding Observations of the Committee, against Torture, U.N. Doc. Al52/44, paragraphs 
253·260. See also, Judgment on the In\arrogation Methods Applied by the GSS, Nos HC 5100194, HC 4054/95, HC 
5188/96, HC 7563/97, HC 7628/97, HC 1043/99 (Sup Ct of Israel, sllllng as the High Court of Justice, Sep 6, 1999). 
Finally, the European Court of Human Rights (ECHR) has held that sleep deprivation, in conjunction with four other 
problamatlc techniques (wall slandlng, hooding, subjection to n<;>ise, and deprivation of food and drink), did constitute 
"Inhuman and degrading treatment". Ireland v. Un"ed Kingdom, 25 Eur. Ct. H.R. (Sar. A) (1978). 

25. May significantly affect admissibUity of Slatements provided based on valunlariness consideration (lesser Issue for 
military commissions). 

26. Knowledge of this technique may have a significant adverse effect on public opinion. 

27. May affect admissibll"y of slattlments provided based on volunlariness consideration (lesser Issue for military 
commissions). <, 

28. Technique used historically un!llthe Vietnam war, however not officially sanctioned. 

29. As a matter of policy. for consideration of other nations' views, the Committee against Torture has generally 
denounced the use of "moderate physical pressure~ as a permissible interrogation technique. See a,lso..:ryrer v. 
United Kingdom, 26 Eur. Ct. H.R: (Ser. A) (1978) (spanking of student with 3 lashes of a birch rod violated European 
Convention on Human Rights). Sea also, Artlcla 5 of the American Convention on Human Rights prohibits not only 
"torture" and "cruel. inhuman or degreding punishment or treatment" but it also provides that: "Every person has the 
right to have his physical, mental, and moral Integrity respected." 

UNtlWStfIED 
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Footnotes 

30. As a matter of policy, other nations could interpret this as condoning assault on the detainee and encourage the use 
against U.S. POWs. 

31 . Potential to be subject to charge 01 assault in international jurisdictions. 

32. May significantly allect admissibility 01 statements provided based on voluntarlness cOnsideration (lesser issue lor 
military commissions). r, 

33. Knowledge 01 this technique may have significant adverse effect on public opinion. 

34. Depending on application 01 technique. could be construed as degrading. 

35. At practical level. may raise issues whether excessive force was used as force may be required' to remove clothing. 

36. Qu,er nations may use as excuse to apply to U,S. POWs. 

37. Knowledge of this technique may have a significant adverse effect on public opinion. 

38. Legal exposure would be dependant on specific technique employad. Depending on technique usad and subject 
response. potential exists that technique could be viewed asviolaUng 5"'8"'14'" Amendment standards. and 
therefore violate U.S. Interpretation ofTorture ConventIOn. 

39. Legal exposure would be dependant on specific technique employed. Depending on technique usad and subject 
response. potential exists that technique could be viewad as violating 5"'8"'t 4" Amendment standards. and 
therefore violate U.S. interpretation 01 Torture Convention. 

40. Could provide basis for other nations to justify use of more aggravated mental techniques on U.S. POWs. 

41. May significantly alleet admissibility of statements provided based on voluntarlness consideration (lesser Issue lor 
mUttary commissions). 

UNC~UW 



U~FIED 
Description of Interrogation Techniques 

1. Direct: Asking straightforward questions. 

2. Incentive/Removal of Incenttve: Providing a reward or removing a privilege. above and beyond those that are 
required by the Geneva Convention. from detainees. 

3. Emotional Love: Playing on the love a detainee has for an individual or group. 

4. Emotional Hate: Playing on the hatred a detainee has for an individual or group. 

5. Fear Up Harsh: Significantly increasing the fear level in a detainee . 

. 6. Fear Up Mild: Moderately Increasing the fear level In a detainee. 

7. Reduced Fear: Reducing the fear level in a detainee. 

8. Pride and Ego Up: Boosting the ego of a detainee. 

9. Pride and Ego Down: Atlacking or Insulting the ego of a detainee. not beyond the limits that would apply to a 
POW. . 

10. Futility: Invoking the feeling of futility of a detainee. 

11. We Know All: Convincing the detainee that the Interrogator knows the answer to questions he asks the detainee. 

12. Establish Your Identity: Convincing the detainee thet the Interrogator has mistaken the detainee for someone 
else; 

13. Repetition Approach: Continuously repeating the same question to the detainee within interrogation periods of 
normal duration. 

14. File and Do •• ler. Convincing detainee Uiat the interrogator has a damning and inaccurate file. which must Ile 
fixed. . . . ... 

15. Mutt and Jeff: A team consisting of a friendly and harsh Interrogator. The harsh interrogator might employ the 
Pride and Ego Down technique. 

UIfdS\FIED 
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16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

UNoteStFIED 
Description of Interrogation Techniques (cont'd) 

Rapid Fire: Questioning in rapid succession without allow;ng detainee to answer. 

Silence: Staring at the detainee to encourage discomfort. 

10 
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Change of Scenery Up: Removing the detainee from the standard interrogation setting (generally to a location more 
pleasant. but no worse) .. 

Change of Scenery Down: Removing the detainee from the standard interrogation setting and placing him in a 
setting that may be less COmfortable; would not constitute a substantial change in environmental quality. 

Hooding: This technique is questioning the detainee with a blindfold in place. For interrogation purposes, the 
blindfold is not on other than during interrogation. 

MIld Physical Contact: Lightly touching a detainee or lightly poking the detainee in a completely non-injurious 
manner. This also includes softly grabbing of shoulders to get the detainee's attention or to comfort the detainee. 

Dietary Manipulation: Changing the diet of a detainee; no Intended deprivation of food or water; nO adverse medical 
or cultural effect and without Intent to deprive subject of food or water, e.g., hot rations to MREs. 

Environmental Manipulation: Altering the environment to create moderate discomfort (e.g" adjusting temperature , . 
or introducing an unpleasant smell). Conditions would not be such that they would injure the detainee. Detainee 
would be accompanied by Interrogator at all times. 

Sleep Adjustment: Adjusting the sleeping times of the detainee (e.g" reversing sleep cycles from night to day.) This 
technique is NOT sleep deprivation; 

Fals. Flag: Convincing llie detainee that Individuals from a countoy other than the United States are interrogating 
him. 

Threat of Transfer: Threatening to transfer the subject to a 3rd country that subject is likely to fear would subject him 
to torture or death .. (The threat would not be acted upon, nor would the threat include any infonnation beyond the 
naming of the receiving countoy.) 

IlNiB\8SIFIED 



UNtu!SIFIED 
Description of Interrogation Techniques (cont'd) 

27. Isolation: Isolating the detainee from other detainees while still complying with basic standards 01 treatment. 

28. Use of Prolonged tnterrogatlons: The continued use of a series of approaches that extend over a long period of 
time (e.g .• 20 hours per day per interrogatlon). 

29. Forced Grooming: Forcing a detainee to shave hair or beard. (Force applie(l with intention to avoid injury. 
Would not use force that would cause serious injury.) 

" 
30. Prolonged Standing: Lengthy standing in a "normal" poSition (non-stress), This has been successful. but should 

never make the detainee exhausted to the point of weakness or collapse, Not enforced by physical restraints. Not 
to exceed four hours In a 24-hour period. . 

11 
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31. Sleep Deprivation: Keeping the detainee awake for an extended period of time. (Allowing individual to rest briefly 
and then awakening him. repeatedly.) Not to exceed 4 days in succession. 

32. Physical Training: Requiring detainees to exercise (perform ordinary physical exercises actions) (e.g .. running. 
jumping jacks): not to exceed 15 minutes in a two hour period: not more than two cycles per 24 hour period. 
Assists in generating compliance and fatiguing the detainees. No enforced compliance. 

33. Face sfapl Stomach slap: A quick glancing slap to the fleshy part of the cheek or stomach. These techniques 
are used strictly as shock measures and do not cause pain or injury. They are only effective if used once Or twice 
together. After the second time on a detainee. It will lose the shock effect. Limited to two slaps per application: no 
mare than two applications per Interrogation, 

34. Removal. of Clothing: Potential removal of all clothing: removal to be done by military police If not agreed to by 
the subject, Creating a feeling of helplessness and dependence. This technique must be monilored to ensure the 
environmental conditions are such that this technique does not injure the detainee. 

35. Increasing Anxiety by Un 01 Aversions: Introducing factors that of themselves create anxiety but do-flot-ereate 
terror Or mental trauma (e.g .. simple presence of dog without directly threatening action), This technique requires 
the commander to develop specific and detailed safeguards to Insure detalnee's safety, 
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UnllLAtltllnrl' ---- ---_ ... _- --- -_. •• I =_U 
THE SECRETARY OF DEFENSE 

I 000 OE~ENSE PENTAGON 
WAS):IINGTON, DC 20301·1000 

!APR 16 2003 
MEMORANDUM FOR mE COMMANDER. us SOU1HERN COMMAND 

SUBJECT: Counter-Resistance Technlques In the War on Terrorism (5) 

~ I have consIdered the report of the Working Group that I dtrected be 
estab~ed on Janu81Y 15. 2003. 

~ I approve the use of specl1led counter-resistance techniques. subject 
to the following: " 

M a. The techniques I authorize are those lettered A-X, set out at Tab A­

M b. These techniques must be used With all the safeguaros descrlbed 
at Tab B. 
. (t..Qt8) c. Use of these technlques Is l1mlted to interrogations of unlawful 
combatants held at Guantanamo Bay. Cuba. 

(lA~ d. Pr:Iorto the use oftheS!' techniques. the ChaIrman orthe Working 
Group on Detainee Interrogations In the Globs! War on Terrorism must bdefyou 

an7~taff. 
I reiterate that US Armed Forces shall continue to treat detalnees 

humanely and. to the extent appropriate and consistent With mIlltary n~sslty. 
In a manner consistent With the prInCIples of the Geneva Conventions. In 
addlUon. If you Intend to use techniques B. I. O. or X, you must specI1lcally 
dete~e that mIll181Y necessity requlres Its use and nowy me In advance. 

!&fMol If. In your vlew. you require additional interrogation techniques for a 
particular detainee. you should provlde me. via the Chairman of the Joint Cblefs 
of Staff. a written request describing the proposed technique. recommended 
safeguards. and the rationale for applying It With an IdenU1led detainee. 
(/.t~ Nothing In this memorandum In any way restricts your existing authodty 

to maintain good order and discipline among detatnees. 

Attachments: 
As stated 

ela5siflCd Under Authorny ofEMeutive 0nIct 12951 
ExeeuliYe Seemary. 011"," oflhe Sr.cmIry ofDe1i:Jlse 
llill'll P. MIJriott. CAPT, USN 
~ 11,2004 

NOT RELEASABLE TO 
FOREIGN Nit. TIONALS 

Classified By: Secretary of 
Defense 
1.5(a) 

__ ... -.,ja __ rz ____ D.e.class!1Y On: 2 Aortl 2013 .• __ _ 
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TAB A 

(LA ) 
INTERROGATION TECHNIQUES 

-lSI/NFl The u:se of techniques A· X Is subject to the general safeguards as 
provided below as wtll as .poel/lc ImplementaUOn guldellnes to be provided by 
the appropnate authority. SpeClllc UDpJementatlon guidance WIth respect to . 
techniques A • Q Is provided In Army F1dd.ManuaJ 34-52. Further 
UDplementation guidance with respect to techniques R - X wID need to be 
devdoped by the appropriate authority. 

fJ.,'t~ Of the t~e. set forth below. the policy aspects of certain 
technlqu~. should be considered to the extent those polley aspects re1lect the 
VIeWS of other major U.S. partner nation •. Where applicable. the clescrlptlDJi or 
the technJque .s annotated to include a 8\11DJ1lA1'Y of the policy Jaau~ that 
should)be conSIdered before appllc:atlon ol the technique. . 

(IAI . 
A. !6HNFI DIrecti Asking stralghtforward questions. .. . 

CtAtL 
B. ~ incentive/Removal of incentive: ProvIding a reward or removing a 
priVIlege. above and beyond those that are required by the 0eneYa Convention. 
from detaineea. lC:auUon: Other natlOna that belleve that detalpeell arc enUUed 
to POW protectlonS·may conslder that provision and relentlon of relJgloua Items 
(e.g.. the Koranl are protected under international Jaw (See. Geneva m. ArtIde 
341. Although \be provisIOnS or the GeneVa ConventIOn are not appl1eable to the 
interrogation ofunJawful combatants. consideration should be gt;ven to these 
VIeWS prior to appllc:atlnn of the technlque.1 

(LA) . . 
c; fl;.ftNP) Emotional Love: Playtng on the love a detalnee has tor an 
individual or group. 

D. IW~f') EmotIonal Hate: Playing on the hatred a detainee has ror au: 
Individual or group. . . 

. E. '~}NI'! Fear Up Harsh:· SlgDlIIcantly increasing \be fear 1ewI1n. detalnee. 
(k) 

F. lSI/NFl Fear Up MUd: Moderalely increasing the fear IewIIn a detainee. 
( ",) 

G. fSI/NFI Redueed Fear: ReduCIng the fear levd In a delalnee. 
(fA) . 

H. tsHHf'l PrIde and Ego Up: Boosting the ego of a detainee. 

NOT RELEASABLE TO 
FOREIGN NATIONALS 

Classl1led By: 
Reason: 
Declass\lY On: 

Secretary of Defense 
1.5(al 
2AprD 2013 
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H~CUSSIH~U 
(1{\ . 

I. I8IPIl't Pride and Ego Down: Attacking or inauIting the ego of a detainee, 
not beyond the limits that .... u1d apply to a POW. [Caution: Article 17 01 
Geneva m provides, "Prisoners of war who retuae to answer DIII1 DOt be, 
threatened, inoulted, or expoeed to anyunp!eaaant or d1oadvantaFolla, 
treatment 01 any Idnd.· Other nation. thaI ~. that detaineoa .... eiltitled '" 
POW protectiono mq consider this technique inconoiatent with the proyioiona 
of Geneva. Although the provisiona of Geneva are DOt applicable to the 
interrogation of unlawful combatants, consideration ahouJd be pven to theae 
viewa prior to application of the technique.) 

J. C;~·hlPl Futility: InvoJdng the feeling of futility of a detainee, 

K. Jffb We Know All: Convinc:inc the detainee that the int<:rToptorJcn0w8· 
the answer to qu_o be aaka the detainee. .. 

L. ~ Elitahliah Your Identity: Convincing the detainee that.the 
interrogator baa mistaken the detainee Cor lOIDeone eJae. 

M. ~ Repetition Approadl: ~IinUOUs1y repealing the aame queatioo to 
the detainee within intcrroption perioda of normal duration. . 

l~ . . .. 
N.· fSlINI't FDe and DooIIier. Ccmvinc:in, detainee that the h:.te" .... _ baa. 
damning and inaccurate me. which muat be fiscd. 

O. ~ MuttandJelf:A. team conoistin&oIatriendlyaudharah· 
interrogator. '!be buoh intcrroptor might employ the Pride aDd E&o Down . 
tecJmique. [Caution: Other nation. th.t believe that POW ~cIioaa apply '" 
detaineeo ma,y W:w thi. technique .. incoaoiatent with Geneva In, Article 13 
which pnMdea that POW. muot be protected againot _ of intimid_tjaa •. 
Although the provioioDa 01 Geneva, are not applicable to the inte .. optlon 01 
unlawfUl combaiaota,conoide:ration should be Biveo to _ viewa prior to 
application oIthe teclmique.) 

p; ~ Rapid FIre: Queoti-mg in rapid OUcceaaiOll without aIIowin& 
detainoe to anawa". 

Q. JHil" Silence: Starinc at the detainee to encoUrage diecomfoot. 
(v..) . . .. 

R. fSH!i'I'I Chanse of Scenery Up: Removinll the detainee from the atandanl 
interrogation aettins (generally to a location more plcaaoat, but no ........,). 

S. ~. Change of Soeoery Down: R<movins the detainee from the atandard 
interrogation oettins and pladng him in a oetting that may be _ camfortahlc; 
would not constitute a substantial change in cnvinmmentaI quality. 

T. J;:;iJ" DIetouy Manipulation: ChansinB the diet of a d"'.inee; no intended 
deprivation of food or water; no adverac medical or cultural elI'ect and without 
intent to deprive subject of food orwate:r, e.g., hotratiODB to MREa .. 

2 TahA. 
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(t.l) 
u. {1i1INI'J Environmental Manipulation: Altering the eaviromDent to create 
moderate dillCODllort (e. i., 8lljusting temperature or introducing an unpleasant 
smell). Conditions wouJcI Dot be ouch that they would ir\jure the detamec. 
Detain .. would be accompanied by intenosat .... at aD timee. ICaution:· Baaed 
on court _ in other countries, oome Dationl may view application of this 
technique in certain c:itcumstan .... to be inbllmane. Conelderation of these 
vicwa should be given prior to use of this techni'l""-J 

(t,.l) . . 
v. (Sh'NI'J Sleep Acljustmcnt: Adjusting the oJecplng timee of the detainee 
I •. g., reversing eJeep c:ycJca &om Digbt to day.) Thi. technique is NOT sleep 
deprivation. . . 

W. (S~'~' False Flag: Convincing the d.tainee that individuals from a 
COUDUy other than the United Statco are interrop.ting him. 

(v.) . 
x. f6l'tHPI 18OIa!ion: looJating the detainee &om other ___ otiJI 
complying with baole __ dardo of tnoatmeDL ICaution:·'Ibe uoc of _lion _ 
an interrogation tc<:bfUquc requires cIctaDcd Implementation InsuuctioDo, 
inclUdin&fa guidclin.,. n:gardiDc the length of i8Olatlon, medical and . 
paychoJOIP review, and appnival tor extension. of the Icngth of ieoJation by 
the appro JeveI in the chain of OO!1!man4. '!bill tec:bnique is not known to 
have beeD ...,.....uy uoed for intlirrogatioa purpooi" ' .... 1_ than 30 dII,ya. 
Thoac l1AlIion. that _ detaln_ are ""l!iec:t to POW protectl«ma may >'iew 
uoe of this tccbnlquc sa in_t with the requlremcnta ofOem:va ID, 
Article 13 _ pIOvid..- that POW. must be pn>tected apinal acta of 
intimi~ Article 14 W!tlch pn>vid..- that pow. are C!\dtled to .e.pect for 
their peroon; ArticJe 34 _ proIIlbita coercion and Article 126 which en"" .... 
ac:ceoa and. buic atandarclo of treatmcnL AJthougb the pIOvieione of Geneva 
are not applicable. to the :iDtenoptioa or unlawful comba.taDta, conaideratioa 
Mould be p>= to th ... viCW1lprior to applk:atiooof the tec:lmlque.) . 

UNetASSIflED Tab A 



TABB 

GENERAL SAFEGUARDS I 

(v.. \ .. . . 
IltHNFt AppIlcation of thue Interrogation techniques /a subject to the f'cIIIow1ng 
general safeguarda: (I) )Imlted to use only at strategic interrogation fac:dltles; (0) 
there lSa good basIS 10 bellew that the deUdDee passeao .. crlUcallntelJl&ence; 
(w) the detainee l.s medically and operatlonaJ1y evaluated as suitable 
(conalderlng all techniques to be used In comblaatlaD): (IvIlntcrroptono are 
speCIfIcally _d for the tecbnlquels); (v) a specl1lclnterrogalloD piau 
(including rea"""able sateguarda.llmlts on duratlon.lntcnals lIo,tweeu 
application •• termination crlterta and the pre..nce or availability or qUaw\ed 
medical personnel) has been developed: (vi) there IS appropriate 8upenl.s1OD: 
and. (VU) there l.s appropnate opedfled 8CDIor approval ror use With any opecIfic 
detainee (after cona1derlng the foregotng and recdvlng legal advice). 

(U) The pwpooe or aII'lnterviewa lUJdlnterrogatlolUl 18 to get the _t 
lnionnaUon from a detainee With the leut intrusive method. alwayw applied lD • 
humane and lawful manner With ouIIIdent overstgbt by traioCd Investlpton or 
Interrogatoro. Operattng InstructlOn8 must be devoeloped based on """""and 
poIIC1e8 to Insure W1l1orm. careful. and oafe appUcatlOD or any In.terrogallODo or 
detainees. 

( ...... \ 
-ISI/HPI IntelTDll"tIoD. must a.IwIIya be planned. deUberate acIk>aa that ta1te 
into account nWDerou.a. often inter10claDg (actors euch as a dcta'occ"a aureat 
and past performance In both detention and interrogation. a d~tajnce·. . 
emotional and pltyalCal strengths and _essea. an a ... _ ofposolble 
approaches that ma,y work on a certain detalnee In an droit to pln the trust of 
the detainee. strenatho and -..se. of Interrogalorll. and augmentation by 
other personnel for a certaiD dctaiDee baaed QD other factora.: 

~ Interrogation approachesBrC ~ed to msnlpUIate the detainee'. 
emotlooo and _essea to gain hIiI_g cooperatIDD. InterrogaUOJl 
operaUons are never conducted In. a vacuum; they arc CODducted Ja doee 
cooperation With the units delalnlng the IndiViduaie. The poll ...... estahUohed . 
by the detalnJng unit. thai pertaln to _go _emg. and .... ttng IiIeo 
playa role In the Inlerrogat1OD or a detain... 00_ InlerroptIDD __ 
developlDg a plan tailored to an lDdMduai and approved by senior 
lDterrogator •• St11Ct adherence to poIIdes/atandard operattng procedures 
governing the admlDlBtra.- of lDterrogation lechnlques and overaJgbt Is 
c5sent1al. . 

• NOT RELEASABLE TO 
FOREIGN NATIONALS 

Classified By: 
Reason: 
DedassllY On: 

Secrelary or Defense 
1.5('!') 
2APrII201S 
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UNClASSIHtu 
~ CA.) /lNPj It i. important that inlelTogaton be provided reasonable Jatitudeto 
VIIlY technique. depending on the detainee'. culture. strength •• weaknes •••• 
enwonment. extent of training In resistsDce tecJmjqu .. as weJJ as the .lJl'FIlCY 
of obtainlngiDformation that the detainee ia kn""" to have. . 
ru) .. 

i8ftHPl While techniques are considered indMduaJly within Ihia anaIyoi •• it 
mu.t be understood that Ui practice. tec:luUquea are uauaDy uocd In 
combination; the cumulative elI'ect of all tecbnlquea to be employed muot be 
considered bel"", any ciedaion. are made regsrdhig ~ for pu1icuIar 
situation.. 'lbe title of a particUJar tec:luUque ia not alwI\Y8.1WJ7 deacriptiYe of a 
particular tec:luUque. With Repect to the employmeut of any t ..... nl_ 
involving physical contact, _ or that cou1d producepbyalcal pain or hum,. 
a detailed .,;planation of that technique must be provided to the dcc:i.i ... 
authority prior to any dccioiou. 

UNClASSIfiED TabB 
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THE SECRETARY OF DEFENSE 
1000 OEt='ENSE PENTAGON 

WAS.:UNGTON,OC 20301·1000 

!APR 162003 
MEMORANDUM FOR TIiE COMMANDER. US SOU1HERN COMMAND 

SUBJECT: Counter-Resistance Techniques In the War on Terrorism (51 

~ I have considered the report of the Working Group that J directed be 
established on Janumy 15, 2003. 

~ I approve the use of speclfted counter-resistance techn1ques, subject 
to the followfng: o' 

(U) a. The techniques I authorize are those lettered A-X. set out at Tab A. 

(U) b. These techn1ques must be used With all the safeguai'ds described 
at Tab B. 
. I £4t8) c. Use of these technlques Is Umlted to interrogations of unlawful 
combatants held at Guantanamo Bay, Cuba. 

(lA~ d. PrJor to the use of thel!!' tecbnlques, the Chalnnan of the Working 
Group on Detatnee Interrogations In the Global War on Tenortsm must bdefyou 

andl~taff. 
I reiterate that US Armed Forces shall continue to treat detatnees 

humanely and, to the extent appropnate and conststent With mWtmy n~lty, 
In a manner consistent With the prlndples of the Geneva Conventions. In 
addttlon, lfyou Intend to use techniques B, I. 0, or X. you must specI1IcaJ1y 
dete~e that mWtaJy necesslty requires Its use and notl1'y me In advance. 
~ If. In your view, you require addJtlonallnterrogation techn1ques for a 

particular detatnee, you should provide me, via the Chatrman of the Joint ChIefs 
of Staff, a wrltten request desoiblng the proposed technique, recommended 
safeguards, and the rationale for applyIng It With an Identified detatnee. 

(r.tl!st Nothing In this memorandum In any way restricts your existing authority 
to maintain good order and dJsdpUne among detainees. 

Attachments: 
As stated 

cWsiflCd Under Aulhwity of Executive Orc 1295' 
Eucuti~ SeaNJy, Office oflhc ScacIIry orOCfeac 
llilln P. MarriDU. CAPT, USN 
oe 11.2004 

NOT RELEASABLE TO 
FOREIGN NATIONALS 

• 

III1ClilFIEDClassified By: Secretary of un ,- Defense 
.. ..... Reason: 1.5(a) 

. Deciassi1Y On: 2 April 2013 
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TAB'" 

('" ) 
INTERROGATION TBCHNlQ1lE8 

-1St/NFl The use of techniques A - X Is subject to the general safeguards as 
provided below as weD as speclOe implementation guidelines to be provided by 
the appropnate author1ty. Spec10c unplementatlon guidance With respect 10 
techniques A - g Is provided In Army Fie.ld.Manual34-52. Further 
implementation guidance with respect to techniques R - X WIll need to be 
devdoped by the appropJ1ate authority. . J IA). ' ' 
I IINI') Of the technique. set forth below. the polley aspects of certain 
techn1~ should be considered to the extent those polley aspects rellect the' 
V1eWS of other major U.S. partner nations. Where appltcable. the de8Cr1ptlon of 
the technique '8 annotated to Include a eu.mmary of the polscy JaSU!C8 that 
ShOU~\be consjdered before appJtcatlon of the technique. ' 

A. ~ Direct! AskIng straightforward questions. 

clALL 
B. ~ Incentl",,/Removal of incentive: ProvIding a reward or removIJJg a 
pJ1V1lege. a_ and beyond those that are required by the Gen .... Conw:nIiDD. 
from detalneca. lC8uUon: Other natlOna that bel1C\"C that dcta.lpec8; arc enUUed 
to POW protectlons'may consider that provision and retention of rellgloua llema 
(e.g.. the Koranl are protected under IntemaUonaIlaw lsee. Geneva ID. Art1de 
341. Although the provisions of the GencMl Convention are not applicable to the 
interrogation 01 unlawful combatants. consideration should be gtve:D to these 
V1eWS pJ10r to appJtcaUon of the technique.l 

((.A) . ' 
c; f8++NP) Emotional Love: Playing on the hm: a detainee has tor an 
individual or group. 
~) . , 

D. I~ IHI') Emotlonal Hate: Playing on the hatred a detainee has for an, 
individual or group. ' 

E. "'?'}NPI Fear Up Harsh: Slgnlllcantty increasing the fear level In • detainee. 
( "-) 

F. ISIIIII') Fear Up MUd: Moderately increasing the fear levd In a detainee. 
(<A) , 

G. ISIIIII') Reduced Fear: ReduCIng the fear levd In a detainee. 
(1.\ ) , 

H. tsHNPI Pride and Ego Up: Boosting the ego of a detainee. 
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I. I8i4I'II't Pride and Ego Down: AttaclciD8 or insulting the ego of a dC'taioee. 
not beyond the Hmita that would "PJ>I7 to a POW. [Caution: Artic\e 17 of 
Geneva m provideo, "Prisoners ofwar who refuse to answer may not be, 
threatened, inaulted, or ezposed to any unpleasant or diaadvantaaa>ul, 
treatment of auy ldnd.· Other _D. thaI beIl_. that detaineoa are entitled In 
POW protection. may consider tbi. technique inconsistent with the provIBione 
of Geneva. A.Ithough the provisiOlll of Geneva are DOt applicable to the 
intenogation of un1a.wI'uI combatants, consideration ahouJd be given 10 these 
views prior to appII .... tionof the teclmiquo.) 

J. ~~}I'IP) Futility: Involcing the feeling of futility of a detainee. 

K. JHk" We Kn';'" AD: Convinc:in& the detainee that the intarogatorJcnowa 
the answer to queetiOllI be aako the detainee. _. 

L. JH)u., Eatabllsh Your Identity: ConvIndag the detslnee that the 
intenogatot baa mletakeo the detainee f ... lIOIDeone eree. 

M. ~ Repetition Approach: ~tinUOUsly repeating the eame queeticG to 
the detainee within inten'Option periode of normal duratfoa. . 

(IA) .. . ... . 
N •. fBflNl'I File aad Doellier. Convi!>eing detainee that the mtelloplor baa •. 
cIamnin8 and ina<:cUnlte 1IIe, _ muet be lUred. 

O. ~ Mutt and Jeff: A team consietinc of. tiiendly and haroh 
intenogator. The honh intenogator might employ the Pride aDd !:so Down . 
technique. [Caution: Other nati""a that beU- that POW protc_ eppIy to 
detainees may view this teclmique .. in<ODoi_t with Geneva m, Artic\e .13 
wbich providea that POW. muat be protected againat aets 01 intimMation. 
A.Ithough the provioi""a of Geneva, ""' not applicable to the inten'OptiOll of 
unlawful combatanta,c:onsideratiOll ohould be given to these views prioI" to 
application of the technique.) 

p; ~ RapId FIre: QueatiDDing in rapid euccesaiOD without aIIcrwiDg 
detainee to auawa'. 

Q. ~ SDenee: Staring at the detainee to encoUrage dillCOlllfort. 
C~· . 

R. (SIINl'I Change of SceneIY Up: Re!noving the detainee from the atandard 
interrogation oetting (generally to a location more pJeaunt, but DO war",,). 

S. (9~'tJ",· Change of Scen..y Down: R<movin& the detainee &om the a_dare! 
interrogation setting and placing him in a aetting that may be leu c:amfortablel 
would not constitute a substantial ebange in environmental quality. 

(IA) . 
T. ~ DIetary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or -tor, no advmoe medical or cultural elI"ect and without 
intent to deprive eubject o( (ood or _tor, e.g., hot rations to MREII .. 

2 TohA 
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(u..) 
u. {s1INP! Environmental Manipulation: Altering the envlromDeDt to create 
moderate dioc:omfort (e.c., acljusting temperature or introducing lID unp1e .. ant 
smell). Conditiona would not be oueb that they ""uJd iqjUR the detainee. 
Detainee would be accompanied by interrogat ... at GIl timee. (Ce.utioa:' B8acd 
OD court caaea in other countries, some nation. may view application of thia 
technique in certoin citcumBtanc:ea to be inbllDllne. Conalcleration of these 
viewa should be given prior to use of this tecbnique.) 

(/).) .' , 

v. {S/}NP! Sleep Acljuotmcnt: Adjusting the oIeeplng __ of the detainee 
(e.g., =>ersing aIeep cycles &om night to day.) ThI. technique is NOI' aIeep 
deprivation. ' 

w. fs~1Jp" False Flag: Convineingthe detainee that individual. from a 
countly other IhIID the United States are intetrogating bin>. 

(,,) , ' 

x. /S1'fHJ'I looIa9oa: Isolating the dctamee _ other detain_ while atiII 
complying with basic • __ of __ t. (Caution: 'The uoe ofleoJation as 
an inlcJToptioD tecliillque rc:quiR. cIetaiIed lmplementatioD iDatructloDa, 
inclU=ins . guidelines .eguding the Jenath ofioolab, medical and , 
p8)'cboJoci review. and appnival for _Ilion. of the length of ioolatioa by 
the te JeveI in the chain of mmmAn4. Tbla technique iA not known to 
bave been generally ueed for interrogatioD purpoli •• ,,,,,_ than 30 d_. 
'Iboee DAtion. that believe _ceo are ou1!iec:t to POW protectin!>8 may view 
uoe of this technique .. ineoneillteDt with the zequlrementa of CleueYa m. 
Article 13 _ provides that POW. muot be protec:led againot ada of 
intimidation; Article I" WlUch proviclea that POW. are entitled to reapec:t for 
their penon; Article M Which prolu1>ita c:oerdoDand Article 126 Which enourea 
acc:e .. and, buic a_daniA of treatment. JUthougb the proviaIona of Geneva 
are not apPlicable. to the iDte:I;rOletiClll olUDlawfW combataD.ta, cona:identio:a 
should be p .... to th ... viewapriur to appIicatioa of the tecImlque.] 
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GENERAL 8AFI!GUARDS I 

(11-\ " 
Is'HNFt Application of these interrogation techniques la subJeetto the rOuowmg 
general saleguarda: (I) ~ted to use only at strategic Jnterrogatlon faclllUes; (II) 
there IS ,a good basIS 10 bel1eve that the detaJDee possesses crttlca1lntellJgenc:e: 
(W) the detalnee la medlcaJly and operatlonaJJy evaluated as suitable 
(considering all techniques to be used In comblnalloD); (M Interrogators are 
speClficaJly trained for the technlquelol: (vj a opecJftc IDterrogatloD plan 
(lnclucllng reasonable saleguarda.llmJts on duraUoD.lDtervais between 
applJcalions. tennJnalion criteria and the presence or awllabWty of 'l'J.UfIed 
medical pensonnell has been dc:vdoped; (111) there IS appropriate aupervlslOD; 
and. (viI) there IS approprtste apedfltd _or approval for use with any apec:Uic 
detainee (after COl1BIder\ng the fORgoing and recCMng IegaJ adYlce). 

(U) The purpose of a1rlntervlewa aDdlnterrogati0D8 18 to get the moot 
lnformauoD from a detaJnee WSth the least IntrustYe method. a!waya applied ID • 
humane and lawI'uJ mauner with su1Ildent ovusIght by traID<:d _tlgatoro or 
:tnterrogators. Operating tnstrucuons must be developed baaed OIl cammancl 
poUdea to Insu.... Wllf'orm. careful. and sale appIJcalloD of any In,terrogallona of 
detainees. 
( u..\ 

~IINI'I Intcrroga ....... mustaJwaya be planned. doIiberate _ that taIrie 
Ulto aceouot numerous. often interloCking: (acton such ... detaIDre·. CWTeDt 
and past performance In both deteuUoD and Interroga_. a de_'. . 
emotional and pbyslcal atn:ngtha and -...ea, aD _~ ofposalble 
approsc:bea that may work OIl a certaln detalnee In an eJrort to gam the truat of 
the detainee. otrena\hs and weaknesses of Jnlerrogotor •• aDd aUgmeDtatloD by 
other peraonDeJ for a certain detainee bastd on other factons; 

~ InterrogotlOD a~.,.., deslgned to manIpUlate the detainee'. 
emotloDs aDd weakneasea to gam his W1IIIng c:ooperatloD. interrogation 
operations are Dellei' conducted In a vacuum; they are conducted In close 
cooperaUon with the units detalDlng the Indlvlduala. The poll ...... eotabIJshtd, 
by the detaJnJng unllo that pertain to seardlJng., aJlc:ndDg. and ...,.."..tInC alao 
playa role ID the interrogation of a de_ee. Detainee Interrogo_ In_ 
developing a pIaD talIORd to aD individual and approved by _ 
.tnterrogator •. StriCt adherence to poUdcs/atanc;lard operatmg procedures 
governing the admJDlatnstna of Interrogotlon tecbnJquea and oversJIbt IS 
essential. . 
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UNCLASSIHru 
~ t.l) /IN'" It is important that interrogators be provided reao=able lalitucleto 
vmy teclUlique8 depending on the detainee'. culture, strengths, weaknea_, 
environment, extent of training in resistaDce tt:cImiqu •• as well as tbeUJ'&I'DCY 
of obtaining information that the detainee ia known to have., ' 

(iA) , 
~ W1We tecIUliques are considered incIMclua1ly within Ihia anaIyBia, it 
must be unclentood that hi practice, tec:hniquea are uauaJly u_ itt 
combination; the cumulative elrect or an tecbnlques to be empJoyecl must be 
considen:d before any cieciaion. an: DUIide reganIhig approval for putIcuIar , 
situation.. Th. title or a particUJar tecIUlique ill not IIIw<\)raIWl,y deacriptive or a 
particular technique. With "'spec:t to the employment or IIDl' teclm1qu" 
involving physical contact, _ or that cou1d produce phyaIc:aI paiD or hams, , 
a detailed e><pJanation of that tedlllique must be prmided to tbe decision 
authori1;y prior to any decision. 

I 
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Army Regulation 15-6: Final Report 

Investigation into FBI Allegations of Detainee Abuse at 
Guantanamo Bay, Cuba Detention Facility 

EXECUTIVE SUMMARY 

Detention and interrogation operations at Joint Task Force Guantanamo 
(JTF-GTMO) cover a three-year period and over 24,000 interrogations. This 
AR 15-6 investigation found only three interrogation acts In violation of 
interrogation techniques authorized by Army Field Manual 34-52 and DoD 
guidance. The AR 15-6 also found that the Commander of JTF-GTMO failed 
to monitor the interrogation of one high value detainee In late 2002. The 
AR 15-6 found that the interrogation oflhls same high value detainee 
resulted in degrading and abusive treatment but did not rise to the level of 
being Inhumane treatment. Finally, the AR 15-6 found that the 
communication of a threat to another high value detainee was in violation 
of SECDEF guidance and the UCMJ. The AR 15-6 found no evidence of 
torture or inhumane treatment at JTF-GTMO. 

INTRODUCTION 

In June 2004, the Federal Bureau of Investigation (FBI) began an internal 
investigation to determine if any of its personnel had observed mistreatment or 
aggressive behavior towards detainees at Guantanamo Bay, Cuba (GTMO). On 
9 Jul 04, the FBI -Inspection Division (INSD), sent an e-mail message to all FBI 
personnel who had served in any capacity at GTMO. The e-mail stated in 
relevant part: 

"You have been identified as having conducted an assignment at GTMO, Cuba 
since 9/11/2001. The Inspection Division has been tasked with contacting those 
employees who have served in any capacity at GTMO and obtain information 
regarding the treatment of detainees. Employees should immediately respond to 
the following: 

1) Employees who observed aggressive treatment, which was not consistent 
with Bureau interview policy guidelines, should respond via e-mail for 
purposes of a follow-up interview. 

2) Employees who worked at GTMO and observed no aggressive treatment 
of detainees should respond ·via an EC documenting a negative 
response ... " 

The above e-mail message was sent by INSD to 493 FBI personnel who had 
served in GTMO between 9 Sep 01 and 9 Jul 04. INSD received 434 total 
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responses, and 26 agents stated that they had observed aggressive treatment of 
detainees at GTMO. 

In response to FBI agert allegations of aggressive interrogation techniques at 
Joint Task Force Guantanamo Bay (JTF-GTMO) Cuba, that were disclosed in 
Dec 04 as a result of FOIA releases, General (GEN) Bantz J. Craddock, 
Commander United States Southern Command (USSOUTHCOM), ordered an 
AR 15-6 investigation and appointed Brigadier General (BG) John T. Furlow, 
United States Army South Deputy Commander for Support, as the investigating 
officer. BG Furlow was directed to address the following allegations: 

a. That military interrogators improperly used military working dogs during 
interrogation sessions to threaten detainees, or for some other purpose; 

b. That military interrogators improperly used duct tape to cover a detainee's 
mouth and head; 

c. That DoD interrogators improperly impersonated FBI agents and 
Department of State officers during the interrogation of detainees; 

d. That, on several occasions, DoD interrogators improperly played loud 
music and yelled loudly at detainees; 

e. That military personnel improperly interfered with FBI in!errogators in the 
performance of their FBI duties; 

f. That military interrogators improperly used sleep deprivation against 
detainees; 

g. That military interrogators improperly chained detainees and placed them in 
a fetal position on the floor, and denied them food and water for long 
periods of time; 

h. That military interrogators improperly used extremes of heat and cold 
during their interrogation of detainees. 

Subsequent to the initial appOintment, GEN Craddock directed BG Furlow to 
investigate two additional allegations concerning a female military interrogator 
performing a ~Iap dance" on a detainee and the use of faux "menstrual blood" 
during an interrogation. Finally, the appOintment letter directed BG Furlow to not 
limit himself to the listed allegations. 

On 28 Feb OS, after two months of investigation, BG Furlow advised GEN 
Craddock that he needed to interview officers senior in grade to himself. On 28 
Feb 05 GEN Craddock appOinted Lieutenant General (U Gen) Randall M. 
Schmidt, United States Southern Command Air Forces Commander, Davis-
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Monthan AFB, AZ., as the senior investigating officer. This report reflects the 
combined findings and conclusions of the initial investigative efforts and the 
combined investigative efforts of both BG Furlow and Lt Gen Schmidt 

After submission of the AR15-6 Report of Investigation on 1 Apr 05, CDR 
USSOUTHCOM directed on 5 May 2005 that the investigation be reopened to 
consider memos dated 11 Dec 04 and 24 Dec 04, that had recently been 
discovered, regarding the subject of the second Special Interrogation Plan. Prior 
to completion of the follow-up, CDR USSOUTHCOM directed on 2 Jun 05 that 
the investigation should also address new allegations made by the subject of the 
first Special Interrogation Plan. 

SCOPE OF REVIEW 

This investigation was directed and accomplished under the "informal 
procedures" provisions of Army Regulation 15-6, Procedures for Investigating 
Officers and Boards of Officers, dated 30 Sep 96, (AR 15-6). This AR 15-6 
investigation centered on alleged abuses occurring during interrogation 
operations. This AR 15-6 found incidents of abuse during detention operations; 
all of which were appropriately addressed by the command. The investigation 
team conducted a comprehensive review of thousands of documents and 
statements pertaining to any allegations of abuse occurring at GTMO, to include 
the complete medical records of the subjects of the first and second Special 
Interrogation Plan. The team interviewed 30 FBI agents, conducted interviews of 
over 100 personnel from 6 Jan 05 to 24 Mar 05 and had access to hundreds of 
intelViews conducted by several recent investigations. These intelViews included 
personnel assigned to GTMO, USSOUTHCOM, and OSD during the tenure of 
JTFs 160, 170, and GTMO. It included nine DIA personnel, including every Joint 
Intelligence Group Chief and every Intelligence Control Element Chief. It 
included 76 000 personnel, to include every General Officer who commanded 
JointTask Force 160, JointTask Force 170 and Joint Task Force GTMO. 000 
personnel intelViewed also included personnel who selVed as interrogators at 
GTMO and instructors at the US Army Intelligence School and Center. During 
the course of the investigation, the team visited Birmingham, AL; Chicago, IL; Ft 
Bragg, NC; Ft Devens, MA; Ft Huachuca, AZ; GTMO (twice); Los Angeles, CA; 
Miami, FL; and Washington D.C. (five times). 

The investigation team attempted to determine if the allegations alleged by the 
FBI, in fact. occurred. During the course of the follow up investigation the AR1S-
6 also considered allegations raised specifically by detainees the subject of the 
first and second Special Interrogation Plans. The investigating team applied a 
preponderance standard of proof consistent with the guidance contained in 
AR15-6. The team also applied guidance contained in FM 34-52, CDR 
USSOUTHCOM, and SECDEF memorandums authorizing special interrogation 
techniques in deciding if a particular interrogation approach fell properly within an 
authorized technique. In those cases in which the team concluded that the 
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allegation had in fact occurred, the team then considered whether the incident 
was in compliance with interrogation techniques that were approved either at the 
time of the incident or subsequent to the incident. In those cases where it was 
determined the allegation occurred and to have not been an authorized 
technique, the team then reviewed whether disciplinary action had already been 
taken and the propriety of that action. On 28 Mar 05, GEN Craddock, as the 
investigation appointing authority, asked Lt Gen Schmidt to determine 
accountability for those substantiated violations that had no command action 
taken. 

The team did not review the legal validity of the various interrogation techniques 
outlined in Army Field Manual 34-52, or those approved by the Secretary of 
Defense. 

BACKGROUND 

On 7 Mar 05 Vice Admiral A.T. Church, III submitted his final report of detention 
operations and detainee interrogation techniques in the Global War on Terror to 
the Secretary of Defense. (hereinafter "Church Report") That report included a 
thorough background discussion of detainee operations at GTMO. Our 
investigation independently researched the genesis and adjustments to policy 
and interrogation techniques from the origination of GlMO to the present. Our 
independently derived findings regarding the development and adjustments to 
policy and interrogation techniques are identical to the Church report. Therefore, 
I have adopted relevant portions of the Church report to show the development of 
permissible interrogation techniques. 

Interrogation operations at GTMO began in January 2002. Initially interrogators 
relied upon the interrogation techniques contained in FM 34-52. These 
techniques were ineffective against detainees who had received interrogation 
resistance training. On 11 Oct 2002, Major General Michael E. Dunlavey, the 
Commander of Joint Task Force (JTF) 170, the intelligence task force at GTMO, 
requested that the CDR USSOUTHCOM, GEN James 1. Hill, approve 19 counter 
resistance techniques that were not specifically listed in FM 34-52. The 
techniques were broken down into Categories I, II, and III, with the third category 
containing the most aggressive techniques. On 25 Oct 02 CDR USSOUTHCOM 
forwarded the request to the Chairman of the Joint Chiefs of Staff, General 
Richard B. Myers. On 2 Dec 02, the Secretary of Defense approved the use of all 
Category I and II techniques, but only one of the Category III techniques (which 
authorized mild, non-injurious physical contact sLCh as grabbing, poking in the 
chest with a finger, and light pushing). In the approval memorandum, the 
SECDEF approved the techniques for use by CDR USSOUTHCOM, who 
subsequently verbally delegated the authority to approve and apply these 
techniques to CDR JTF-GTMO. 

UNCLASSIFIED 
4 



UNCLASS 
I Apr OS (Amended 9 Jun OS) 

On 15 Jan 03, SECDEF rescinded his approval of all Category II techniques and 
the one Category III technique leaving only Category I techniques in effect. The 
SECDEF memo permitted use of Category II and III techniques only with 
SECDEF approval. No approval was requested or granted. 

On 16 Apr 03, the Secretary of Defense issued a new policy accepting 24 
techniques, most of which were taken directly from or closely resembled those in 
FM 34-52. The Secretary's guidance remains in effect today. This policy 
memorandum placed several requirements on CDR USSOUTHCOM. First, it 
required all detainees to continue to be treated humanely. Second, it required 
SECDEF notification prior to the implementation of any of the following 
aggressive Interrogation techniques: Incentive/Removal of Incentive; Pride and 
Ego Down; Mutt and Jeff; and Isolation. Third, it specifically limited the use of 
these aggressive techniques to circumstances required by "military necessity." 
The memorandum did not attempt to define the parameters of "humane 
treatmene or umilitary necessity." 

The CDR USSOUTHCOM issued a memorandum on 2 Jun 03 providing further 
guidance on the implementation of the 16 Apr 03 SECDEF approved techniques. 
This guidance provided that prior to the use of any of the specified aggressive 
techniques, the JTF Commander would submit the request in writing to CDR 
USSOUTHCOM for submission to SECDEF. The guidance also stated that 
"specific implementation guidance with respect to techniques A-Q is provided in 
Army Field Manual 34-52. Further implementation guidance with respect to 
techniques R-X will need to be developed by the appropriate authority: GTMO 
standard operating procedure on interrogations provides guidance for 
interrogations. 

In addition, the CDR USSOUTHCOM guidance provided the following 
clarification to the SECDEF's 16 Apr 03 memorandum: (quoting) 

(a) Reference Technique B, the Working Group was most concerned 
about removal of the Koran from a detainee-something we no longer 
do. Because providing incentives (e.g., McDonald's Fish Sandwiches 
or cigarettes) is an integral part of interrogations, you will notify me in 
writing when the provided incentive would exceed that contemplated 
by interrogation doctrine contained in Army FM 34-52, or when the 
interrogators intend to remove an incentive from a detainee; 

(b) Reference Techniques I and 0, you will notify me in writing when.use 
of these standard interrogation techniques goes beyond the doctrinal 
application described in Army FM 34-52. When use of the technique 
is consistent with FM 34-52, you do not need to notify me; 

(c) 1 define "sleep deprivation", referenced in Technique V, as keeping a 
detainee awake for more that 16 hrs, or allowing a detainee to rest 
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briefly and then repeatedly awakening him, not to exceed four days in 
succession; 

(d) Reference Technique X, I do not consider the use of maximum­
security units as isolation. A detainee placed in a maximum-security 
unit is segregated, but not truly isolated; 

(e) I define the "least intrusive method" as the technique that has the least 
impact on a detainee's standard of treatment, while evoking the 
desired response from the detainee during interrogations; 

(~ Except in the case ofTechniques B, I, 0, and X, I have determined 
that the first 0-6/GG-15 in the chain of command or supervision, is the 
"appropriate specified senior approval authority," unless approval 
authority is withheld from that individual by higher authority. 

Lastly, I have told the Secretary of Defense his 16 April guidance applies 
to all interagency elements assigned or attached to JTF GTMO. (end 
quote) 

There have been over 24,000 interrogation sessions at GTMO since the 
beginning of interrogation operations. 

FINDINGS 

GENERAL DETAINEE POPULATION 

Allegation: That DoD interrogators improperly impersonated FBI agents or 
Department of State officers during the interrogation of detainees. 

Finding #1: On several occasions in 2003 various 000 interrogators 
impersonated agents of the FBI and the Department of State. 

Technique: Authorized: FM 34-52 (p. 3-13); Category I technique approved by 
SECDEF - Deceiving interrogator identity 

Discussion: The Chief of the Special Interrogation Team directed two 
interrogators to pose as US State Department representatives during an 
interrogation. In addition another interrogator posed as an FBI agent on one 
occasion. This impersonation came to the attention of the Senior Supervisory 
Agent (SSA) of the FBI at Guantanamo Bay when several other agents advised 
him that detainees were complaining during interviews that the FBI had already 
asked them the same questions. The SSA approached the Joint Interrogation 
Group (JIG) Chief, with his agents' concerns. According to the SSA, the JIG 
Chief did not contest the FBI agents' accusations. In fact, the JIG Chief knew of 
at least one military interrogator who had impersonated an FBI agent. After the 
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regarding the use of the air conditioning units in the interrogation booths. There 
were several individuals who were interviewed who acknowledged that certain 
military interrogators would adjust the air conditioning down (cool) in an attempt 
to make the detainee uncomfortable for the interrogation. Several witnesses 
indicated that the practice of adjusting the temperature ceased when CDR JTF­
GTMO directed that the practice no longer be employed. The current GTMO 
SOP still permits interrogators to adjust the temperature. In addition, one 
interrogator supervisor stated that detainees were interrogated at Camp X-Ray, 
where the "booths" were not air-conditioned, to make the detainees 
uncomfortable. 

Organizational response: No disciplinary action required. 

Recommendation #5: The allegation should be closed. 

Allegation: That military interrogators improperly used sleep deprivation 
against detainees. 

Finding #6: During 2003 and 2004 some detainees were subjected to cell 
moves every few hours to disrupt sleep patterns and lower the ability to resist 
interrogation. Each case differed as to length and freque ncy of the cell moves. 

Technique: Unauthorized prior to 2 Dec 02 and between 15 Jan 03 and 16 
Apr 03: Neither sleep disruption or deprivation is an authorized FM 34-52 
technique 

Technique: Authorized between 2 Dec 02 and 15 Jan 03 and after 16 Apr 
03: The exact parameters of this technique remained undefined until 2 Jun 03 
when CDR USSOUTHCOM established clear guidance on the use of sleep 
adjustment. His guidance prohibited the practice of keeping a detainee awake 
for "more than 16 hours or allowing a detainee to rest briefly and then repeatedly 
awakening him, not to exceed four days in succession." 

Discussion: Only one FBI agent alleged sleep deprivation; his complaint was 
that an individual was sUbjected to 16 hours of interrogation followed by four-hour 
breaks. He says he was told about these sessions by DoD interrogators and 
they implied that these 16 hour interrogations were repeated on a 20 hour cycle, 
but he did not know for certain what in fact occurred. The FBI agent was at 
GTMO from 2 Jun 03 to 17 Jul 03. Under CDR USSOUTHCOM's 2 Jun 03 
guidance, 16 hour interrogations were permitted and do not constitute sleep 
deprivation if done on a 24 hour cycle. During the course of the investigation of 
the FBI allegation, the AR 15-6 did conduct a review of the interrogation records 
to see if there was any evidence that corroborated this allegation. While not 
directly supporting the FBI's allegation, records indicated that some interrogators 
recommended detainees for the "frequent flyer program. H A current GTMO 
interrogation analyst indicated that this was a program in effect throughout 2003 
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and until March 2004 to move detainees every few hours from one cell to another 
to disrupt their sleep. Documentation on one detainee indicated that he was 
subjected to this practice as recently as March 2004. 

Organizational response: None. Current JTF-GTMO Commander terminated 
the frequent flyer cell movement program upon his arrival in March 04. 

Recommendation #6: The allegation should be closed, Recommend 
USSOUTHCOM clarify policy on sleep deprivation, 

Allegation: That military interrogators Improperly used duct tape to cover a 
detainee's mouth and head, 

Finding #7: Sometime in October 2002 duct tape was used to "quief' a 
detainee. 

Technique: Unauthorized 

Discussion: In his testimony, the ICE Chief testified that he had a situation in 
which a detainee was screaming resistance messages and potentially provoking 
a riot. At the time of the incident there were 10 detainees in the interrogation 
section and the ICE Chief was concerned about losing control of the situation. 
He directed the MPs to quiet the detainee down. The MP mentioned that he had 
duct tape. The ICE Chief says he ultimately approved the use of duct tape to 
quiet the detainee. The MP then placed a single strand of duct tape around the 
detainee's mouth. The single strand proved ineffective because the detainee 
was soon yelling again. This time the MPs wrapped a single strand of duct tape 
around the mouth and head of the detainee. The detainee removed the duct 
tape again. Fed up and concerned that the detainee's yelling might cause a riot 
in the interrogation trailer, The ICE Chief ordered the MPs to wrap the duct tape 
twice around the head and mouth and three times under the chin and around the 
top of the detainee's head. According to an FBI agent, he and another FBI agent 
were approached by the ICE Chief who was laughing and told the agents that 
they needed to see something. When the first agent went to the interrogation 
room he saw that the detainee's head had been wrapped in duct tape over his 
beard and his hair. An interrogator testified that another interrogator admitted to 
him that he had duct taped the head of a detainee. According to the first agent, 
the ICE Chief said the interrogator wrapped the detainee's head with duct tape 
because the detainee refused to stop "chanting" passages from the Koran. 

Organizational response: The JTF-170 JAG testified that she became aware 
of the incident and personally counseled the ICE Chief. The counseling session 
consisted of a verbal admonishment. 2 The ICE Chief did not receive any formal 

2 While the ICE Chieftestified that he was counseled by the JTF-GTMO Commander this is not possible. 
The Commander in question did not arrive until the month following the event. The previous Commander 
has no recollection of the event. 
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Discussion: See above discussion for Finding #4. 

Organizational response: No disciplinary action required; technique 
authorized. 

Recommendation #13: The allegation should be closed. Recommend JTF­
GTMO develop specific guidance on the length of time that a detainee may 
be subjected to futility music. Placement of a detainee in the interrogation 
booth and subjecting him to loud music and strobe lights should be limited 
and conducted within clearly prescribed limits. 

Allegation: That military interrogators improperly used extremes of heat 
and cold during their interrogation of detainees. 

Finding #14: On several occasions between November 2002 and January 2003 
interrogators would adjust the air conditioner to make the subject of the first 
Special Interrogation Plan uncomfortable. 

Technique: Unauthorized prior to 16 Apr 03: SECDEF did not approve 
exposure to cold in his 2 Dec 02 list of approved techniques 

Discussion. There are no medical entries indicating the subject of the first 
Special Interrogation Plan ever experienced medical problems related to low 
body temperature. The subject of the first Special Interrogation Plan's medical 
records do indicate that he did have a body temperature between 95 and 97 
degrees twice. The subject of the first Special Interrogation Plan's medical 
records do indicate that from 7 -9 Dec 02 he was hospitalized for observation 
after an episode of bradycardia. He was released within forty-eight hours, after 
the bradycardia resolved without intervention and he maintained stable 
hemodynamics. 4 He experienced a second episode of bradycardia in Feb 03. 

Organizational response: None 

Recommendation #14: The allegation should be closed. 

Allegation: That military Interrogators improperly used sleep deprivation 
against detainees. 

Finding #15: From 23 Nov 02 to 16 Jan 03, the subject of the first Special 
Interrogation Plan was interrogated for 18-20 hours per day for 48 of the 54 days, 
with the opportunity for a minimum of four hours rest per day. 

Technique: Authorized: SECDEF approved technique. This technique was 
officially permitted under 2 Dec 02 SECDEF Memorandum - The use of 20-hour 
interrogations 

4 Bradycardia is a relatively slow heart; hemodynamics are mechanics of blood circulation. 
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Discussion: SECDEF approved 20 hour interrogations for every 24-hour cycle 
for the subject of the first Special Interrogation Planon 12 Nov 02. Later, CDR 
USSOUTHCOM formalized the definition of sleep deprivation in his 02 Jun 03 
memorandum "promulgating" SECDEF's interrogation techniques of 16 Apr 03. 
He defined sleep deprivation as keeping a detainee awake for more than 16 
hours, or allowing a detainee to rest briefly and then repeatedly awakening him, 
not to exceed four days in succession. 

Organizational response: None. This was an authorized interrogation 
technique approved by SECDEF. 

Recommendation #15: The allegation should be closed. Recommend 
USSOUTHCOM clarify policy on sleep deprivation. 

Additional Allegations. Re: The SUbject ofthe first Special Interrogation 
Plan: In addition to the FBI allegations addressed above, the following additional 
interrogation techniques (not all inclusive) were used in the interrogation of the 
subject of the first Special Interrogation Plan. Each act is documented in the 
interrogation MFRs maintained on the subject of the first Special Interrogation 
Plan. 

Finding #16a: That the subject of the first Special Interrogation Plan was 
separated from the general population from 8 Aug 02 to 15 Jan 03. 

Technique: Unauthorized prior to 12 Nov 02: SECDEF did not approve 
movement of detainee to an "isolation facility" for interrogation purposes prior to 
approval of Category II techniques for the subject of the first Special Interrogation 
Plan on 12 Nov 02. 

Technique: Authorized after 12 Nov 02: 

Discussion: The subject of the first Special Interrogation Plan was never 
isolated from human contact. The subject of the first Special Interrogation Plan 
was however placed in an °isolation facility" where he was separated from the 
general detainee population from 8 Aug 02 to 15 Jan 03. The subject of the first 
Special Interrogation Plan routinely had contact with interrogators and MPs while 
in the "isolation facility." The SECDEF did not define "isolation facility" when he 
approved the use of an "isolation facility" for up to 30 days with additional 
isolation beyond 30 days requiring CDR JTF-GTMO approval on 12 Nov 02. 
Prior to the SECDEF's approval, placement in an "isolation facility" was not an 
authorized interrogation technique. 

Organizational response to Additional Allegations, Re: The subject of the 
first Special Interrogation Plan: None taken. 
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Interrogations of Mr. Jawad by US Authorities derived from records provided in discovery by the government 
Date Start Time End Time Location 

1212612002 1400 1530 Bagram, AF 
1212712002 1400 1515 Bagram, AF 
1212812002 0900 1020 Bagram, AF 

1/412003 0930 0940 Bagram, AF 
11712003 0700 0815 Bagram, AF 
21712003 Unknown Unknown GTMO 
2110/2003 Unknown Total duration of 2 112 hrs GTMO 
2111/2003 Unknown Unknown GTMO 
2119/2003 Unknown Total duration of 2 1/2 hrs GTMO 
4/9/2003 Unknown Unknown GTMO 
7121/2003 Unknown Unknown GTMO 
9/312003 Unknown Unknown GTMO 

9/1112003 Unknown Unknown GTMO 
912612003 Unknown Unknown GTMO 
10/112003 Unknown Unknown GTMO 
11/112003 Unknown Unknown GTMO 
121312003 Unknown Unknown GTMO 
121512003 Unknown Unknown GTMO 
1/6/2004 Unknown Unknown GTMO 

211012004 Unknown Unknown GTMO 
3129/2004 Unknown Unknown GTMO 
4126/2004 Unknown Unknown GTMO 
8/18/2004 Unknown Unknown GTMO 
8/27/2004 Unknown Unknown GTMO 
11/8/2004 Unknown Unknown GTMO 
7/15/2005 Unknown Unknown GTMO 
7/18/2005 Unknown Unknown GTMO 
7/1912005 Unknown Unknown GTMO 
7/2012005 Unknown Unknown GTMO 
7/2112005 Unknown Unknown GTMO 
712212005 Unknown Unknown GTMO 
712512005 Unknown Unknown GTMO 
712612005 Unknown Unknown GTMO 
712812005 Unknown Unknown GTMO 



712912005 Unknown Unknown GTMO 
8/1/2005 Unknown Unknown GTMO 
8/2/2005 Unknown unknown GTMO 
811512005 Unknown Unknown GTMO 
9/20/2005 Unknown Unknown GTMO 
5/2812006 Unknown Unknown GTMO 
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u.s. State Department Criticism of."Stress and Duress" Interrogation 
Around the World 

On December 26, the Washington Post reported that persons held al a CIA interrogation center in Bagram 
air base in Afghanistan were being subjected to "stress and duress" techniques such as standing or kneeling 
for hours, being held in awkward, painful positions, sleep deprivation through use of blinding lights, and 
hooding. In response to a Human Rights Watch letter, the Bush administration stated that "U.S. policy 
condemns and prohibits torture," but it failed to address the specific reports of mistreatment at Bagram. 
However, the U.S. State Department has itself condemned as torture or other inhuman treatment many of 
the "stress and duress" techniques now allegedly being used by U.S. intelligence agencies. Listed below 
are some of the countries criticized for using these interrogation methods during 2000, 200 I, and 2002 in 
the State Department's annual "Country Reports on Human Rights Practices." 

Count Methods lSed: 
Burma According to the State Department country reports, 

the Bunnese military government "routinely 
subjected detainees to hard interrogation techniques 
designed to intimidate and disorient." The 
techniques listed include being forced to squat or 
remain in uncomfortable periods for long periods of 
time, and, according to the 2000 and 2001 country 
reports, sleep and food deprivation and prolonged 
questioning under bright lights have also been used. 
The United States has imposed economic sanctions 
on Bunna mainly due to its human rights practices, 
and continues to condemn its acts of repression and 
abuse. 

Egypt The country reports cite the stripping and 
blindfolding of prisoners among the principal 
methods oftorture used by Egyptian authorities. 
Female prisoners and family members of detainees 
have also been forced to striD. 

Eritrea In its country reports, the State Department says that 
the Eritrean government "committed serious human 
rights abuses." Some of the torture techniques cited 
.include being subjected to prolonged sun exposure 
in high temperatures and the tying of hands and feet 
for extended periods of time. 

Iran According to country reports, common methods of 
torture used against political opponents in Iran are 
sleep deprivation and "suspension for long periods 
in contorted Bositions." 

Iraq Iraqi security services regularly use food and water 
deprivation as a fonn oftorture, according to the 
country renorts. 

Jordan The State Department reports that Jordanian police 
and security forces have been alleged to engage in 
acts of torture. Some ofthe methods used include 
sleeo denrivation and solitarY confinement. 



Israel In the country reports, the State Department writes 
that Israeli human rights groups report that Israeli 
defense forces continue to use methods of 
interrogation prohibited by a 1999 decision by 
Israel's High Court. Prior to this decision, security 
officers were permitted to use "moderate and 
physical and psychological pressure" during 
questioning. One example ofthe "pressure" used 
was violent shaking. The State Department also 
states that these practices "often led to excesses." 

Libya According to the State Department, Libyan 
authorities commonly chain detainees to a wall for 
hours and deprive them of food and water. 

Pakistan In the country reports, the State Department notes 
thai prolonged isolation and denial of food or sleep 
are common torture methods. 

Saudi Arabia The Slate Department has noted that Saudi Arabian 
officials, primarily from the Ministry ofthe Interior, 
use sleen denrivation as an interroe.ation tactic. 

Tunisia In the country reports, the State Department says 
that tactics such as food and sleep deprivation or 
confinement to a tiny, unlit cell are commonly used 
in Tunisia. 

Turkey The State Department describes Turkey as a country 
"where serious human rights problems remain[edJ" 
and torture is a regular practice. According to the 
2001 country report, some ofthe many methods of 
torture employed by Turkish security forces include 
prolonged standing, isolation, and spreading rumors 
about incidents of torture. 
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Spain drops extradition attempt against Guantanamo torture pair I World news I The Guar... Page 1 of2 

The Guardian 

guardian.co.uk 

Spain drops extradition attempt 
against Guantanamo torture pair 

Paul Hamilos in Madrid and Vikram Dodd 
The Guardian, Friday March 7 2008 

,Jami] c1-Banna and Dmar Deghaycs 

Spain yesterday dropped its attempt to extradite two British residents who had 
been freed from Guantanamo Bay, after accepting that torture they suffered 
during five years of American custody had left them too weak to stand trial. 

Jamil el-Banna, 45, and Omar Deghayes, 38, who were accused of being 

members of an al-Qaida cell in Madrid, were detained on their return to Britain 
in December on a European arrest warrant issued by Spain.The Madrid judge 
who issued the warrant, Baltasar Garzon, accepted British medical reports 
which found the men were suffering from post traumatic stress disorder 
(PTSD) and other serious medical conditions. 

Banna is said to be severely depressed, suffering from PTSD, and to have 
diabetes, hypertension and back pain, as well as damage to the back of his left 
knee. Deghayes is also suffering from PTSD, and depression, is blind in his 
right eye, and has fractures in his nasal bone and his right index finger. Both 
men are said to be at high risk of suicide. 

http://www.guardian.co.uklworldl2008/mar/07/spain.guantanarno/print 5/27/2008 
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The report on Deghayes concludes: "Given all these factors. I don't see how Mr 

Deghayes would be able to give instructions to his lawyers, listen to evidence 

and give his own accurate testimony". A similar conclusion was drawn in the 

case of Banna, adding that were he to be separated from his wife and children 

again, he risked a deterioration of his fragile mental health. 

Deghayes. a Libyan national whose family fled the Gadafy regime. said from his 

home in Brighton: "It's good - it's happy news. I always knew they would realise 

their mistake and give up the case. I still have problems with immigration as 
the authorities have taken away my resident status, but this is a relief." 

The Home Office refused to guarantee to let the pair stay with their families in 

Britain and said: ''Their immigration status is under review." 

Deghayes and Banna arrived back in Britain with a third British resident, 

Abdennour Samuer. Banna, from north-west London, was arrested in the 

Gambia in 2002 after he did not accept an MIS request to become an 

informant. 

Irene Nembhard, a lawyer for the men, said it was time for them to be allowed 

to rebuild their lives. 

guardian.co.uk © Guardian News and Media Limited 2008 
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