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the question of whether somebody is--whether you‘re in a conspiracy 1 

or even part of the conspiracy, you know, whether they were running 2 

away from the fight or running away for their life.  Those--I just 3 

want to make--sensitize the court to that issue that that evidence 4 

and the relevance of it is not just from the time that he goes into 5 

the hands of the U.S. forces.  And I think the  information that 6 

we talked about in the brief, detention--7 

 information, the reason that we put in comments by 8 

Lieutenant [sic] Vandeveld was simply to explain to the court from 9 

somebody who has been involved in the process.  Those documents were 10 

very detailed and covered lots of information.  And the documents 11 

that we‘ve been provided do not provide that kind of detail and so 12 

just to, again, point it out to the commission before the review of 13 

these 505 issues, these documents are, as Your Honor has seen, very 14 

detailed documents.   15 

[LCDR Owens consulted with CDR Lachelier.] 16 

 ADC [LCDR OWENS]:  Two other things, they are small points.  One 17 

is just on this issue of redundancy.  The point of the defense on 18 

that issue is not that the documents were redundant.  I could care 19 

less if they give us the same document 13 times, but if they stand up 20 

and act like they have provided massive voluminous amounts of 21 

discovery and a great deal of it, that‘s my only point that the court 22 

not be moved to think that there is this massive amount of discovery 23 
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that gets provided when there‘s that large portions of it that is 1 

just redundant.      2 

  And finally, I realize that the court is saying it‘s not 3 

going to direct the government how it provides discovery, and I am 4 

not asking, we‘re not asking, for you to do that, except that this 5 

case is not like a court-martial case.  This is a case where charges 6 

are vague, broad; I mean they are material support over many years.  7 

There‘s abuse allegations, which can contain anything--involve a lot 8 

of different things.  And so when documents are turned over to us, 9 

it‘s not like a court-martial when you can kind of tell, ―What‘s this 10 

about,‖ you know, ―What‘s this relate to?‖  Like I‘ve pointed out in 11 

my brief, it‘s not--you get a picture of something, of a person, it‘s 12 

just marked prosecution exhibit on it or something, that‘s what you 13 

get; it doesn‘t tell you anything about the document.   14 

  So we are going to take--go to the government and do what 15 

you said, and just say, ―What are these the documents?‖  We do want 16 

you to understand it‘s not like a court-martial, it‘s not like a 17 

normal criminal trial.  It‘s very different.  So, thank you. 18 

 MJ [LT COL PAUL]:  Government, anything you want to add? 19 

 TC [CDR PADGETT]:  Just briefly, Your Honor. 20 

 MJ [LT COL PAUL]:  I mean I‘ve essentially ruled on the defense 21 

motion and granted it, at least in part, but certainly you can add 22 

anything you want for purposes of just putting it on the record. 23 
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[CDR Padgett moved to the podium.] 1 

 TC [CDR PADGETT]:  Just very quickly.  The government‘s 2 

position--we‘ve been criticized for redundancy and useless 3 

information.  If Mr. Owens can‘t figure out the information, I 4 

suggest he figure it out before trial.  Everything that we are 5 

turning over is going to be very relevant to the prosecution of Mr. 6 

Qosi.  I‘m not going sit down and explain my theory of the case, but 7 

I proffer to this court, there is a reason why everything is turned 8 

over to them.  He may believe it is redundant.  He may believe he 9 

doesn‘t need more than one summary of an interview.  I believe he 10 

does, and if he doesn‘t understand why I‘m giving it to him, I‘m not 11 

going to explain it him.  All of the government‘s obligation to do is 12 

to fulfill my obligation---- 13 

 MJ [LT COL PAUL]:  That‘s correct.  And I understand that, but 14 

if you provide--and I do know at least an attachment to the defense 15 

motion was this index that‘s used, and I understand when you‘ve got 16 

thousands of pieces of paper or thousands of exhibits, you do need to 17 

have some sort of an index on it.  And I don‘t have a problem with 18 

that.  But if the government is providing a photograph or a picture 19 

of a hillside, let‘s just use that as an example, I haven‘t seen any 20 

of the evidence, I have no idea, but let‘s just take a picture of a 21 

hillside as an example.  If you‘re providing that document to the 22 

defense and there‘s absolutely no descriptive language on that 23 
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photograph, there‘s nothing that says what that photograph is, the 1 

defense gets this; granted, the government is complying with their 2 

obligation to provide discovery.  Government feels that‘s 3 

discoverable; you provide it to the defense.  But what I ask you is 4 

that at least you put some--if you don‘t put it on that document, sit 5 

down with the defense if they‘ve got questions on something, you can 6 

say, ―This is a photograph of location X.‖  I‘m not asking you to 7 

tell them you‘re theory of the case.  I‘m not asking you, at this 8 

point, to tell them, ―This is going to be Government Exhibit 14, and 9 

this is the witness that is going to talk about this,‖ but at least 10 

with some clarification, let them know what these exhibits are.   11 

 TC [CDR PADGETT]:  Therein lies my frustration, Your Honor.  12 

Because just not more than 3 hours ago, I told them I would do that. 13 

 MJ [LT COL PAUL]:  Okay.  Good, then the court has--then the 14 

court has ordered what you are already going to do anyway. 15 

 TC [CDR PADGETT]:  You can see my frustration about being 16 

hammered on this about what that which I‘ve already told them I would 17 

do.  In relation to--quickly on Mr. Vandeveld, Judge, you can take 18 

that for what it‘s worth.  He was a former prosecutor with OMC-P.  19 

They filed an affidavit to him about it.  Judge, if they wish to call 20 

him as a witness, I wish they would.  I will pay his way.  And that 21 

is all I will say about that subject.  Based on that, Your Honor, we 22 

ask that--we have no other complaints, especially when you put 23 
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clarity in understanding what we are talking about with the issues of 1 

discovery [returning to counsel table].   2 

 DC [CDR LACHELIER]:  Your Honor, as to--yeah--we understand the 3 

court‘s instruction that we should sit down with the government 4 

regarding discovery, and of course we‘ll---- 5 

 MJ [LT COL PAUL]:  And the government should sit down with the 6 

defense.  This goes both ways. 7 

 DC [CDR LACHELIER]:  But--I--just so the court‘s aware, we make 8 

particularized--particularized discovery requests and we‘ve attached 9 

them to our motion, and the government has not, in my experience in 10 

commissions case--I‘m sorry, court-martial cases in the past has been 11 

the government answers those line by line, saying, ―This particular 12 

range of documents is responsive to this request you made in page,‖--13 

however you want to designate it, the question--you know, request 14 

number five.  So it‘s an easy way for the government to respond to 15 

our discovery request so that, for example, we ask for circumstances 16 

of capture and photo of the hillside is responsive to that, they can 17 

simply say, ―Your question as to the circumstances of capture, photo 18 

number five is responsive.‖  The point is there is an easy way to 19 

resolve this.  We‘re not asking for something unusual.  We‘re asking 20 

them to respond to our request line by line.  Very simple. 21 

 MJ [LT COL PAUL]:  But---- 22 

 TC [CDR PADGETT]:  Your Honor, we proffer---- 23 
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 MJ [LT COL PAUL]:  Commander Lachelier, I can--you know, when--1 

and I‘ve obviously reviewed, because they were attachments to the 2 

defense motion, I‘ve reviewed the discovery requests and I think if 3 

the, you know, discovery request says, ―Give me everything in regards 4 

to the capture,‖ you may also ask for that in another discovery 5 

request and then ask for it in a third discovery request.  So I‘m not 6 

going to tell the government they have to index their exhibits that 7 

they hand to you and say, ―This goes to Defense Exhibit A,‖ or ―This 8 

goes to defense question A and this goes to defense question R.‖  I 9 

mean I think that‘s--that‘s--I‘m not going order them to do that.  10 

What I am ordering, at least or asking that they do, which it sounds 11 

like Commander Padgett had already agreed to do that is to just sit 12 

down with the defense and say, ―If you‘ve got questions on some 13 

exhibits, let me explain to you what we think they are.‖   14 

 DC [CDR LACHELIER]:  Right, right. 15 

 MJ [LT COL PAUL]:  I mean, I don‘t think at this point I‘m going 16 

to order them to do anything more than that. 17 

 DC [CDR LACHELIER]:  I understood, Your Honor.  We‘re not--part 18 

of the reason, just to specify, that we may have needed to request 19 

multiple times is there was failure to produce, so normally we‘re not 20 

in the habit of asking five times for the same thing, but apparently 21 

in commissions that‘s the practice that has to take place to get 22 

anything. 23 
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 MJ [LT COL PAUL]:  But defense requests are always continuing.  1 

That‘s a given. 2 

 DC [CDR LACHELIER]:  Right.  Right, but we‘ve had to make their 3 

record apparently.  And I--not withstanding Commander Padgett‘s 4 

goodwill, and I don‘t doubt it that we‘re going to sit down, we are 5 

just trying to make a record of our request because there has been 6 

historical practice in the commissions that has not yielded 7 

discovery.  I‘d remind Your Honor that at our initial arraignment, if 8 

I remember correctly, it was either the arraignment or July hearing 9 

last year, the court had already ordered the government to produce 10 

everything forthwith, and that still hasn‘t occurred.  Thank you. 11 

 MJ [LT COL PAUL]:  But, Government, can I assume that--that the 12 

discovery that has been provided so far is those documents not 13 

covered by or not--those documents to which the government is not 14 

asserting national security, that everything else has been 15 

discovered?  I mean everything else has been provided to the defense?  16 

 TC [CDR PADGETT]:  The vast amount is given.  There is always 17 

continuing discovery. 18 

 MJ [LT COL PAUL]:  Correct. 19 

 TC [CDR PADGETT]:  I think we have another batch going.  We‘re 20 

collecting more--even more as we go.  I can‘t say it‘s all discovery, 21 

because as soon as we find something, we process it, we organize it, 22 
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and we ship it.  And I think we even have more discovery coming their 1 

way, unclassified discovery.   2 

 MJ [LT COL PAUL]:  Okay. 3 

 TC [CDR PADGETT]:  If not--I think we had already----  4 

[CDR Padgett consulted with Major Sachs and Captain Quinn.] 5 

 TC [CDR PADGETT]:  October, Your Honor---- 6 

 MJ [LT COL PAUL]:  I mean you stood up and told me--you‘ve 7 

asserted, you‘ve stood up and said, ―Come 17 November, we‘re ready to 8 

go to trial.‖  I think most judges can assume when government counsel 9 

do that, they‘ve got their ducks in order and they‘ve got their 10 

discovery.  And if they‘re going to use it in court, they provide it-11 

-they either have it in hand and they‘ve either provided it to the 12 

defense or it‘s covered by a privilege. 13 

 TC [CDR PADGETT]:  The vast amount of information we‘ll use in 14 

court has been provided. 15 

 MJ [LT COL PAUL]:  Okay. 16 

 TC [CDR PADGETT]:  The last batch was last month--earlier this 17 

month.   18 

 MJ [LT COL PAUL]:  Okay. 19 

 TC [CDR PADGETT]:  And I can‘t say we‘re going to stop because 20 

we‘re not.  We‘re going continue to give discovery.   21 

 MJ [LT COL PAUL]:  Right.  But if you‘ve got it, it‘s either 22 

been provided to the defense or it‘s covered by a security privilege? 23 
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 TC [CDR PADGETT]:  Absolutely. 1 

 MJ [LT COL PAUL]:  Great.  Thank you. 2 

 TC [CDR PADGETT]:  Your Honor, can I just add one thing?   3 

 MJ [LT COL PAUL]:  Certainly. 4 

 TC [CDR PADGETT]:  I did mention that there‘s been absolutely no 5 

reciprocal discovery at all from the defense.  They don‘t have to.  6 

There‘s nothing they have to give me.  But if there‘s something--if 7 

they want to get this thing going, and we‘re eager to get it going, 8 

we‘d ask they reciprocate.  They give us their discovery.  There‘s 9 

been not one sheet of paper concerning discovery from the defense.  10 

Now, they have no obligation to give us anything, if they‘re not 11 

going give anything.  However, if they are planning on doing it, I 12 

was would ask the court to recommend they do it, so that we also can 13 

get ready for trial.  Because we haven‘t received anything from the 14 

defense in any way, in any shape or form. 15 

 MJ [LT COL PAUL]:  And has the government served the defense a 16 

request for discovery? 17 

 TC [CDR PADGETT]:  We did previously the last year, Your Honor, 18 

and we‘ve reiterated it again in the motion for appropriate release 19 

reply that we submitted it to their motion to compel.  20 

 MJ [LT COL PAUL]:  Anything else in this regard either side 21 

wants to add? 22 

 TC [CDR PADGETT]:  Nothing from the United States. 23 
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 MJ [LT COL PAUL]:  Thank you.  And I think the last motion that 1 

we need to take up is the government motion for appropriate relief.  2 

If I have my numbers correctly, I think it‘s dated--well, it is dated 3 

16 October 09, but if I have my numbers correctly, I think it‘s 4 

Prosecution 004.   5 

  And in that motion, the government requested, first of all, 6 

that the court set a Rule for Military Commission 803 hearing date to 7 

resolve all pending motions filed in this case.  And then also, at 8 

that time, and in that motion, the government ordered the defense to 9 

state with specificity the basis for their suppression motion and 10 

that is Defense 017.  In this regard, the court does direct that both 11 

sides should be prepared to conduct an 803 hearing on the 2nd of 12 

December, here at Guantanamo Bay, and at that time and during that 13 

hearing, all pending motions will be argued from either side.  14 

However, given that, and we‘ve already talked about this, the 15 

discovery in which the government has asserted a national security 16 

privilege has not yet been--those summaries have not yet been 17 

provided to the defense.  Hopefully, I will be able to review those 18 

summaries toward the end of November and provide them to the defense 19 

accordingly, but given that I‘m not, at this point, going to require 20 

the government to amend their suppression motion because you don‘t 21 

have all the--it‘s very likely the defense does not have all the 22 

evidence that they‘re going to receive.  So at this point, Government 23 
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Counsel, I‘m not going to order them to specify further their 1 

suppression motion, and they did--you know, the defense did say that 2 

they will file a complete motion addressing all facts and law 3 

necessary to do a determination of the issue and this is when--this 4 

is in and specifically written in the defense motion to suppress all 5 

statements by the accused.  So given that, I‘m not going to order the 6 

defense to further, at this time, amend their motion.  However, once 7 

the defense has been provided all of the summaries and has been 8 

provided all of the evidence then I can assume that the defense will 9 

amend that motion and will further specify the basis for the motion 10 

and the reasons that they do feel that any statements by the accused 11 

need to be suppressed.   12 

  And, Government, this was your motion, anything else you 13 

want to add in regards to your motion? 14 

 TC [CDR PADGETT]:  No, ma‘am. 15 

 MJ [LT COL PAUL]:  I think we have covered all of the motions 16 

that were filed with the court since the last hearing.  Does either 17 

side have anything that they want to add at this point? 18 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 19 

 DC [CDR LACHELIER]:  Two more ministerial matters, Your Honor.  20 

Particularly since Mr. al Qosi was not present today, we move for 21 

production of the transcript of this hearing as soon as practicable.  22 

And in addition, we would note that none of the motions that have 23 
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been filed to date in this case are classified, so we would ask the 1 

court to release them under Rule of Court 3.9. 2 

 MJ [LT COL PAUL]:  It‘s my understanding that once they‘re filed 3 

with the court, they‘re subject to release. 4 

 DC [CDR LACHELIER]:  My experience so far, Your Honor, is 5 

actually they don‘t released until they‘ve been ordered released by 6 

the court under Rule 3.9, and that‘s not triggered necessarily 7 

automatically, no.  There has to be an order from the court releasing 8 

them publicly.   9 

 MJ [LT COL PAUL]:  I‘ll look into that. 10 

 DC [CDR LACHELIER]:  And my understanding if I--I haven‘t read 11 

the protective order in this case in awhile, but I think even the 12 

protective order in this case requires that restriction. 13 

 MJ [LT COL PAUL]:  In that regard, I would request that the 14 

court reporter prepare the transcript of this hearing as soon as 15 

possible.  And then, obviously, the transcript is not necessarily 16 

released, but it is provided to both sides once it‘s prepared.  And 17 

in that regard, I should tell both sides when I got here, I have 18 

continually requested the transcripts from the court reporters, and I 19 

did--was today provided the transcripts of all of the hearings that 20 

we‘ve held so far.  Some of them I had authenticated months ago, and 21 

they had not yet been released, but what I want to do next week is I 22 

want to ensure that if we‘ve had a hearing up to this date, I want to 23 
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make sure that both sides have been provided an opportunity--I did 1 

get, when I requested that information, some errata sheets, so I will 2 

double-check and make sure that for all of the hearings held so far 3 

if I don‘t have an errata sheet from both sides, I‘ll just check with 4 

the commissions staff to make sure that that portion of that 5 

transcript has been provided to whatever side I don‘t have the errata 6 

sheet from, give them an opportunity to review that, and then I plan 7 

on authenticating up to today‘s date, the hearings.  I don‘t know at 8 

what point--and these are decisions that are not made by me, but I 9 

don‘t know at what point they release these hearings, but I don‘t 10 

know if the defense requests the hearings be released or you just 11 

request some of the motions be released? 12 

 DC [CDR LACHELIER]:  Just now, Your Honor, you mean? 13 

 MJ [LT COL PAUL]:  Correct. 14 

 DC [CDR LACHELIER]:  I was actually just requesting that the 15 

motions be released, but I have no objection to the transcripts being 16 

released. 17 

 MJ [LT COL PAUL]:  Okay.  I‘ll look into the motions.  I think 18 

in some regard it may be advantageous to release the motions at the 19 

time the ruling is released, so I‘m going to look at those 20 

individually, each motion, and obviously each response or vice versa 21 

on its own.  And then I‘ll also look into when the transcripts are 22 

actually released.  I‘m not quite sure how that actually goes, but 23 
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I‘ll look into that.  I think that once it‘s authenticated by the 1 

judge, it‘s my understanding that those are public knowledge or they 2 

can be public knowledge and released. 3 

 DC [CDR LACHELIER]:  I believe that is how we came down in the 4 

other case--in my other case, but yes, I think that‘s how we came 5 

down. 6 

 MJ [LT COL PAUL]:  Okay.  I want to get those authenticated and 7 

basically completed as soon as possible. 8 

 DC [CDR LACHELIER]:  Thank you, Your Honor. 9 

 MJ [LT COL PAUL]:  So, Defense, anything else? 10 

 DC [CDR LACHELIER]:  No, Your Honor. 11 

 MJ [LT COL PAUL]:  So before we conclude, I just want to make 12 

sure that both sides know that the next hearing that will be held in 13 

this case will be on the 2nd of December.  And then obviously, that 14 

is due in part to the earlier government request, but also due in 15 

part to the judge‘s own schedule, so the time and the delay--the 16 

release between the--or the time between the 17th of November and the 17 

1st of December is also excluded under 707.  The commission also 18 

expects that during this time period, both sides will continue to 19 

prepare for trial to include any of their responsibilities related to 20 

discovery issues.   21 

  I will review the defense‘s request to release some of the 22 

motions.  I‘ll also review whether or not the transcripts should be 23 
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released.  And if I do order the release of any motions or any 1 

transcripts, I‘ll provide both sides notice that I‘m doing so.   2 

  And then, also it is the commission‘s hope that by the 20th 3 

of November all of the summaries will be prepared in regards to any 4 

evidence to which the government has not disclosed to the government 5 

because they are asserting a national security privilege.  And it is 6 

anticipated that I will travel to Washington, D.C. to--if my dates 7 

are correct, I think this is on the 23rd of November to conduct a 505 8 

hearing, and as soon as that hearing is done, then I will assume that 9 

all of the summaries will be provided to the defense in a very timely 10 

manner.   11 

  Anything else from either side to add before we close for 12 

the day? 13 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 14 

 MJ [LT COL PAUL]:  And anything from the defense? 15 

 ADC [LCDR OWENS]:  No, Your Honor.  Thank you. 16 

 MJ [LT COL PAUL]:  Okay, we‘re in recess. 17 

[The R.M.C. 803 session recessed at 1500, 21 October 2009.]  18 

[END OF PAGE] 19 

20 
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[The R.M.C. 803 session was called to order at 1057, 2 December 1 

2009.] 2 

 MJ [LT COL PAUL]:  This hearing is called to order.  First of 3 

all, before we start, I want to apologize.  All of you can probably 4 

tell I have completely lost my voice.  This is it coming back.  So, I 5 

will do my best to make sure that I project sufficient so that 6 

everyone can hear. 7 

  Before we start, I want to check, Mr. al Qosi, are the 8 

headphones and is your interpreter working?  Are you able to hear 9 

what I am saying? 10 

 ACC [MR. AL QOSI]:  Yes. 11 

 MJ [LT COL PAUL]:  He has indicated yes. 12 

  Also, before we start, I want to first of all note I don‘t 13 

think we have many changes on the side of the government, but I want 14 

to note and put on the record, Government, could you please note 15 

who‘s present at your table? 16 

 TC [CDR PADGETT]:  Yes, ma‘am.  Commander Dirk Padgett, lead 17 

counsel; assistant counsel is Captain Seamus Quinn. 18 

 MJ [LT COL PAUL]:  Defense, will you please do the same? 19 

 DC [CDR LACHELIER]:  Yes, Your Honor.  We have to my left, our 20 

defense translator, Mr. Paul Reichler, myself; to my right, 21 

Mr. Lawrence Martin and Major Todd Pierce. 22 
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 MJ [LT COL PAUL]:  And prior to court starting today, I did have 1 

an 802 conference with counsel.  And at that time, we did discuss the 2 

motions that we‘re going to deal with today, a proposed tentative 3 

trial schedule, and then as well as the appearance of Mr. Reichler. 4 

  And earlier, it was either at the first or the second 5 

session that we held here, when the accused was advised of all of his 6 

rights regarding counsel, Mr. Reichler; you had given the court 7 

notice of appearance.  And at that time, I discussed with Mr. al Qosi 8 

whether or not he wanted you to represent him.  And at that time, he 9 

indicated that he did not.  So, what I plan on doing is at least 10 

getting on the record the fact that Mr. al Qosi does concur with you 11 

being part of his defense team. 12 

  Mr. al Qosi, earlier, this was either at the first session 13 

that you attended or the second, do you recall when I advised you of 14 

all of your rights regarding your counsel? 15 

 ACC [MR. AL QOSI]:  Yes. 16 

 MJ [LT COL PAUL]:  And at that time, Mr. Reichler had presented 17 

to the commission a notice of appearance, and I discussed with you 18 

whether or not you wanted Mr. Reichler as part of your defense team.  19 

And at that time, you indicated that you did not.  Now, Mr. Reichler 20 

is here today.  Do you concur in Mr. Paul Reichler serving as part of 21 

your defense team? 22 

 ACC [MR. AL QOSI]:  I agree, yes. 23 
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 MJ [LT COL PAUL]:  So, you do want Mr. Reichler as part of your 1 

defense team? 2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  Thank you. 4 

  At the last session, when we were here in October, we 5 

discussed several issues at that time.  Obviously, one of the major 6 

ones was the government‘s request for a continuance, and that was 7 

granted.  But, also in October--actually, prior to October and since 8 

October, we‘ve had several motions that have been filed with the 9 

commissions.  Some of those, argument was requested; some of those 10 

arguments have been provided; but some of those arguments have not 11 

been provided.  And what we plan on doing today is dealing with 12 

most--or several, I should say, of those motions. 13 

  Now, prior to getting into any of the motions, first of all 14 

I want to note that I have been provided information that the first 15 

prayer time for today is at 1151.  Defense, does Mr. al Qosi wish 16 

to--and it is certainly absolutely all right with the 17 

commission--does he wish that the court recess at approximately a 18 

quarter till so that he can participate in the 1151 prayer time? 19 

 DC [CDR LACHELIER]:  If I may have a moment to ask? 20 

 MJ [LT COL PAUL]:  You may. 21 

 DC [CDR LACHELIER]:  He would rather proceed without breaking 22 

for the prayer time, Your Honor. 23 
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 MJ [LT COL PAUL]:  Okay.  So, Mr. al Qosi, you don‘t want the 1 

commission to break prior to 1151? 2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  Okay.  I just wanted to make sure of that. 4 

  Also discussed at the October hearing was in January, 5 

President Obama had ordered reviews of all of the individuals 6 

detained at GTMO; obviously, that includes Mr. al Qosi, to determine 7 

whether or not it was possible to transfer or release any of these 8 

individuals; and in regards to those detainees not approved for 9 

release, the appropriate forum for any member who was going to be 10 

prosecuted.  Now, in October, no decision had been made in regards to 11 

the charges before Mr. al Qosi or Mr. al Qosi in general.  But I 12 

understand and have been provided, electronically, a document that 13 

does state that a decision has been made in regards to the status of 14 

the charges against Mr. al Qosi. 15 

  Government Counsel, do you have a copy of that document? 16 

 TC [CDR PADGETT]:  Your Honor, I do not have a copy with me at 17 

this time.  I‘d ask the court--I can proffer the court what that 18 

forum selection is--and I‘ll ask the court leave to substitute 19 

that--submit that to the record at a later time. 20 

 MJ [LT COL PAUL]:  Actually, I‘ll allow you to do both.  I think 21 

we should put on the record what the disposition was in regard to 22 
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that status review and then at a later time we‘ll have--if I 1 

understand correctly, I think it‘s a one-page document. 2 

 TC [CDR PADGETT]:  It is. 3 

 MJ [LT COL PAUL]:  Whether it‘s one or two, we‘ll have that 4 

marked as the next appropriate appellate exhibit. 5 

[The forum selection was marked as Appellate Exhibit 47.] 6 

 MJ [LT COL PAUL]:  What was the determination? 7 

 TC [CDR PADGETT]:  Upon review by the Attorney General of the 8 

United States, Your Honor, he determined (1), as was stated before, 9 

Mr. al Qosi will be prosecuted; and, (2) that he be prosecuted by 10 

military commissions. 11 

 MJ [LT COL PAUL]:  And, Defense, I assume you were provided a 12 

copy of that decision? 13 

 DC [CDR LACHELIER]:  Yes, Your Honor, I was. 14 

 MJ [LT COL PAUL]:  And, as I stated, that written decision will 15 

be marked as the appropriate appellate exhibit. 16 

  Also discussed in October, is that in the defense response 17 

to the government request for a continuance, and also in a separate 18 

defense motion related to compelling discovery, the defense did 19 

request that the commission order the government to deliver discovery 20 

to the defense which included matters over which the government had 21 

claimed the national security privilege.  In that regard, I did 22 

travel to Washington DC at the end of November.  On the 23rd of 23 
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November, I did conduct a 505 hearing and reviewed several 1 

summaries--excuse me, I should say reviewed several documents and/or 2 

evidence that the government had asserted was covered by the national 3 

security privilege.  And also at that time, I did review several 4 

summaries of those documents, which the government proposed be 5 

provided to the defense. 6 

  I should also note that of the documents that I was 7 

provided, I did personally date, or a member of the commission‘s 8 

staff, was with me--either he dated or I dated, and we 9 

initialed every individual page that I reviewed.  And I also did 10 

direct that several summaries be delivered to the defense.  The 11 

written orders that I provided in that regard have been sealed, but 12 

they have been marked as Prosecution Exhibit 00--excuse me, P-007 and 13 

P-008.  And, Government, I want to make sure, have those summaries 14 

been delivered to the defense? 15 

 TC [CDR PADGETT]:  They have, Your Honor. 16 

 MJ [LT COL PAUL]:  Okay.  And, as discussed in the 802, Defense, 17 

I understand that you did just at least want to put on the record 18 

some issues that you have in regards to the review of those summaries 19 

or those summaries in general, and I‘ll allow you to do so. 20 

 DC [CDR LACHELIER]:  Thank you, Your Honor.  Yes, as we 21 

discussed at the 802 conference we had in October in this case, we 22 

had asked that any matters that the court reviews in 505, in ex parte 23 
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505 session, be numbered sequentially and paginated in some manner so 1 

that we knew the total volume.  Actually, it‘s not so much for our 2 

own knowledge, but so that the record is clear, the open record, as 3 

to the volume of pages that were reviewed; and so that there‘s less 4 

likelihood that pages would be lost or it‘s unclear what matters or 5 

substantive volume of information that was reviewed. 6 

  Subsequently, the government indicated to us that that 7 

would not be possible.  And the court‘s orders in P-007 and P-008 do 8 

not indicate any kind of pagination or page volumes that were 9 

reviewed.  I do note that the court signed each page and we were just 10 

informed of that today.  However, we feel that an actual objective 11 

page number would be more protective of the record on appeal.  So, we 12 

just wanted to register our objection of the fact that our request 13 

was not--our request was not granted.  I think that‘s it as to that 14 

802. 15 

 MJ [LT COL PAUL]:  Government Counsel, I understand that there 16 

is a reason that the pages actually are not individually numbered.  17 

Why is that? 18 

 TC [CDR PADGETT]:  Your Honor, the agencies are concerned that 19 

the volume presented to the judge may indicate the amount of 20 

intelligence--the amount to obtain on a certain subject.  Therefore, 21 

it may be a little bit, which indicates that they have limited 22 

resources or a large amount, which shows they have large resources.  23 
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So, because of that potential breach of intelligence value to the 1 

enemy, we would ask and they requested that that information not be 2 

disclosed. 3 

 MJ [LT COL PAUL]:  I‘m not going to require the government to 4 

disclose exactly how many pages were reviewed by the court.  I don‘t 5 

think it makes any difference whether or not I reviewed 5000 pages or 6 

500 pages.  What I did review, very carefully, every single page, and 7 

as I stated, initialed every single page that was provided to me.  8 

And I carefully compared those with the summaries that the government 9 

proposed were to be provided to the defense.  And I was satisfied 10 

that the summaries were an adequate summary of the information in 11 

those pages. 12 

  I should also note that I understand the defense‘s concern 13 

in this regard; however, the court is assured that those documents 14 

that I reviewed will be kept by the government and for purposes of 15 

appeal, if an appellate court wants to go back and review those 16 

documents, it‘s my understanding they are going to be held in exactly 17 

the same manner in which I reviewed them.  And, Government Counsel, 18 

am I correct in that regard? 19 

 TC [CDR PADGETT]:  That‘s correct, Your Honor. 20 

 MJ [LT COL PAUL]:  Okay. 21 

 DC [CDR LACHELIER]:  Your Honor--I‘m sorry. 22 

 MJ [LT COL PAUL]:  The issue of the defense is so noted. 23 
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 DC [CDR LACHELIER]:  One more matter as to that production of 1 

discovery.  I just want to note for the record something we discussed 2 

in the 802 today.  The government did provide a number of pages of 3 

discovery, approximately 2000 pages, on November 24th.  Some of it is 4 

classified.  We‘re not yet aware what portion of those 2000 pages 5 

constitutes the summaries that came out of that 505 process.  The 6 

government has indicated in the 802 they will give us the Bates 7 

numbers that correspond to those pages.  Since we discussed that in 8 

the 802, I just wanted it put on the record. 9 

 MJ [LT COL PAUL]:  Okay. 10 

 TC [CDR PADGETT]:  In fact, Your Honor, I have the numbers, and 11 

after this hearing, I can provide it to defense; immediately after 12 

this hearing. 13 

 MJ [LT COL PAUL]:  Okay, thank you.  And then I also should note 14 

that on 20th of November, I did provide both sides with my docketing 15 

order.  And in that docketing order it did state the motions which we 16 

hoped to have argued and discussed at today‘s hearing.  And if my 17 

count is correct, we‘ve got about seven of those.  And I think the 18 

first motion that we need to take up--or I should say the first 19 

request that we need to take up is, on 24 November, the government 20 

did provide notice to the commission that they were wishing to amend 21 

the charges to conform with the requirements of the Military 22 

Commissions Act of 2009, and we discussed that during the 802 this 23 
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morning.  But I want to put that--government notice is one-page, and 1 

that will be marked as the next appropriate exhibit, if it hasn‘t 2 

already been marked as such.  But Government, first of all---- 3 

 TC [CDR PADGETT]:  I have a copy if you need that for the 4 

appellate record. 5 

 MJ [LT COL PAUL]:  I‘ve got a copy.  Does the court reporter 6 

have a copy? 7 

 REP :  No, ma‘am. 8 

 TC [CDR PADGETT]:  Let the record reflect I‘m handing a copy to 9 

the court reporter. 10 

[The government‘s proposed amendment was marked as Appellate Exhibit 11 

048.] 12 

 MJ [LT COL PAUL]:  So, essentially, Government, at this time do 13 

you just want to argue--do an oral motion on this? 14 

 TC [CDR PADGETT]:  Yes, ma‘am. 15 

 MJ [LT COL PAUL]:  Okay, you may proceed. 16 

 TC [CDR PADGETT]:  Do you wish me to go to the podium, ma‘am, or 17 

from counsel table? 18 

 MJ [LT COL PAUL]:  If the court reporter can hear you from 19 

there, that‘s fine. 20 

 TC [CDR PADGETT]:  Okay.  Your Honor, the government asks to 21 

amend two charges for the court: one is conspiracy; the other is 22 
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providing material support for terrorism; the basis of which is the 1 

2009 M.C.A. 2 

  Your Honor, under the charges and specifications under what 3 

was called HR 2647, and again, the rules have not been promulgated, 4 

but I assume they will be, it states that ―Charges and specifications 5 

notwithstanding the amendments made by section 1802 of the new 6 

statute:  (1) Any charges or specifications sworn or referred 7 

pursuant to chapter 47(a) of Title 10 United States Code, shall be 8 

deemed or have been sworn or referred pursuant to chapter 47(a) of 9 

Title 10 United States Code, and any charges or specifications 10 

described in paragraph 1 may be amended without prejudice as needed 11 

to properly allege jurisdiction under chapter 47(a) of Title 10 and 12 

crimes triable under such chapter.‖ 13 

  Your Honor, the basis, one of which is the jurisdictional 14 

element in and of itself, and that is the term for jurisdiction of 15 

this court has changed from ―alien unlawful enemy combatant.‖  The 16 

language for jurisdiction is now ―unprivileged enemy belligerent.‖  17 

Now, with that, the new Code section defines what is an unprivileged 18 

enemy belligerent, which we would proffer to the court, if you recall 19 

is substantially different from alien unlawful enemy combatant, and 20 

that is (1) He is engaged in hostilities against the United States or 21 

its coalition partners; (2) or, (b) has purposely and materially 22 

supported hostilities against the United States or its coalition  23 
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partners, or, and most significantly, was a part of al Qaeda at the 1 

time of the alleged offense under this chapter. 2 

  Because the jurisdictional nature of these charges has 3 

changed, we argue that the government should be allowed now to amend 4 

these charges, to be pursuant or correlate with the new M.C.A.  Now, 5 

I proffer to the court that the meaning of this changing or savings 6 

clause inserted by Congress was specifically for--they knew charges 7 

pending before this court--before this commission, with that in mind 8 

and knowing that if seeking a new M.C.A. to prevent having to 9 

withdraw charges and start the slate clean for every charge, for 10 

every defendant; they allowed the government this opportunity now to 11 

amend these charges pursuant to the new charges and crimes under the 12 

new M.C.A. and to allege the jurisdiction under that M.C.A.  And back 13 

it up--before that savings clause, it makes sense, and that they 14 

wanted these procedures to not be hindered. 15 

  Under the military commissions section 1804, proceedings 16 

under a prior statue, the commission itself states: ―Any member of 17 

the Armed Forces detailed to the commission stays.  Any military 18 

judge detailed to a commission stays.  Any trial counsel or defense 19 

counsel stays.‖  In other words, these cases that were previously 20 

referred, even after we amend, is as if we referred them on the 21 

original date, to keep alive these charges, and not impede the 22 

government‘s advance of these charges. 23 
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  We are--I think they‘re also causative of the fact that 1 

they ask for a substantial delay in forum selection.  And I would 2 

proffer the court that may be a reason, I don‘t know, I‘m not a 3 

congressman, but instead of allowing for further delay because of 4 

these statutory changes, the sole purpose of that savings clause was 5 

to prevent further delay, to allow the government to amend these 6 

charges, not add charges but to amend jurisdiction and crimes. 7 

  And it‘s significant looking at the savings clause, it 8 

says, ―jurisdiction and crimes.‖  It does not say, ―jurisdiction,‖ it 9 

says ―jurisdiction and crimes;‖ therefore, they knew by changing the 10 

jurisdiction of these charges, it wouldn‘t in fact affect charges 11 

such as conspiracy.  Because now, as I stated before, one of the 12 

jurisdictional foundations is that he was part of al Qaeda at the 13 

time of the alleged offense under this chapter.  That is a completely 14 

different jurisdiction bases. 15 

  And so we‘d ask the court to allow us to amend these 16 

charges to conform with the M.C.A. under 2009, as was the intent of 17 

Congress to allow these charges to continue. 18 

 MJ [LT COL PAUL]:  Government Counsel, during the 802, you did 19 

provide me with an--as well as to the defense, with three pages of 20 

what you proposed the changes would look like after amendment.  What 21 

I would like to do is make that an appellate exhibit because I think 22 

we need to have that as a reference. 23 
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 TC [CDR PADGETT]:  Okay. 1 

 MJ [LT COL PAUL]:  Not only for purposes of your argument but 2 

also for the purposes of the defense‘s argument.  So do you have a 3 

copy of that to provide to the court reporter?  If you don‘t---- 4 

 TC [CDR PADGETT]:  I do, Your Honor.  I will make reference, 5 

Your Honor, as we had a half-hour to do exceptions and substitutions, 6 

it may not comport now exactly with the language.  That was a draft, 7 

because now we‘re going to do exceptions and substitutions on the 8 

record, so the fact that this---- 9 

 MJ [LT COL PAUL]:  But this is essentially what you proposed the 10 

amended changes to look like? 11 

 TC [CDR PADGETT]:  Originally, yes, ma‘am. 12 

 MJ [LT COL PAUL]:  Okay.  And, Defense, you were provided a copy 13 

of that, correct? 14 

 DC [CDR LACHELIER]:  I was, Your Honor.  I didn‘t realize it was 15 

going to be made part of the record, so I returned my copy to the 16 

government.  If I can have another copy--I‘m sorry, my co-counsel has 17 

it. 18 

 MJ [LT COL PAUL]:  Okay. 19 

 DC [CDR LACHELIER]:  Thank you. 20 

 TC [CDR PADGETT]:  May I have a moment, Your Honor? 21 

 MJ [LT COL PAUL]:  You may. 22 

[The trial counsels conferred.] 23 
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 TC [CDR PADGETT]:  With the court‘s permission, I will approach 1 

the court reporter and have this marked. 2 

 MJ [LT COL PAUL]:  Thank you. 3 

[The government‘s proposed amended charge sheet was marked as 4 

Appellate Exhibit 049.] 5 

 MJ [LT COL PAUL]:  And that is essentially what you gave me 6 

this--earlier? 7 

 TC [CDR PADGETT]:  Yes, ma‘am.  If the court rules that I can do 8 

this, Your Honor, I‘ll do exceptions and substitutions with the 9 

current charge sheet. 10 

 MJ [LT COL PAUL]:  Okay, we‘re still dealing with it. 11 

 TC [CDR PADGETT]:  Okay. 12 

 MJ [LT COL PAUL]:  And essentially what you have requested is 13 

not only to change the term ―alien unlawful enemy combatant‖ to 14 

―unprivileged enemy belligerent,‖ but also in the original Charge I, 15 

there are numerated (a) through (i), essentially overt acts that 16 

support the conspiracy charge, and in the proposed changes, you want 17 

to delete those and add (a) through (l).  Is that correct? 18 

 TC [CDR PADGETT]:  That‘s correct, Your Honor. 19 

 MJ [LT COL PAUL]:  Now, Defense, I‘m going to give you an 20 

opportunity to argue on this.  And given that we‘ve got the new law, 21 

we don‘t have a new manual, and up until at which time we do have a 22 

new manual, I think we have to follow the old one.  And I don‘t 23 
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anticipate that in this regard, the old manual is going to be changed 1 

substantially.  In addition, the 2009 law also states that we can, 2 

given that there is no substantive case law for military commissions, 3 

we can refer to a establish precedent under Manual for Courts- 4 

Martial. 5 

  Government Counsel, tell me why you feel that under 603, 6 

these new overt acts are not major changes to the charges and 7 

specifications. 8 

 TC [CDR PADGETT]:  My understanding, and I don‘t have that in 9 

front of me, but my understanding is originally in a court-martial 10 

system, once a charge is referred, any major change--minor changes, 11 

like a misspelled name, I think that can be allowed.  But a major 12 

change, such as jurisdiction, would call for the matter to be 13 

withdrawn and then re-referred.  The exception here is because 14 

Congress specifically carved out an exception for that under the new 15 

M.C.A.  Normally, absent that savings clause, the government would 16 

have to dismiss and withdraw without prejudice all these charges 17 

because this is a substantial change. 18 

 MJ [LT COL PAUL]:  So it‘s your position that as needed to 19 

properly allege jurisdiction, includes all of the changes of the 20 

overt acts? 21 

 TC [CDR PADGETT]:  Yes, ma‘am, because when you change the 22 

jurisdictional foundation, it necessarily must change the overt acts 23 
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that are associated with them, under the new definition of that 1 

jurisdiction. 2 

 MJ [LT COL PAUL]:  But how is that not just simply done by 3 

changing unprivileged enemy belligerent?  I mean essentially, 4 

Government, I think what you can do is you can take the old charges, 5 

you could change--write in the substance of the specification and add 6 

in or delete out and add-in ―unprivileged enemy belligerent;‖ that 7 

establishes jurisdiction. 8 

 TC [CDR PADGETT]:  But, Your Honor, the overt acts were meant 9 

and tailored under the old jurisdictional requirements for an alien 10 

unlawful enemy combatant and those issues that that entailed.  Now, 11 

now because we have a new definition, the government‘s concern is, 12 

now, we‘re trying to prove overt acts under an old jurisdictional act 13 

that no longer applies. 14 

  So if I go to prove al Qaeda at the time of the offenses, 15 

it may not match the overt acts now that I need to allege.  So now, 16 

I‘m in a quandary that I‘m trying to prove overt acts with the 17 

jurisdictional under pending is different, so I have to prove, in 18 

essence, an alien unlawful combatant--enemy combatant--when that is 19 

not the jurisdiction.  So the government‘s concern is now---- 20 

 MJ [LT COL PAUL]:  Okay, tell me in (a) through (i) of the old 21 

charge sheet, which one of those overt acts alleged does now, if not 22 

amended, does now no longer assert jurisdiction. 23 
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 TC [CDR PADGETT]:  Your Honor, I‘d have to look through each 1 

one, but---- 2 

 MJ [LT COL PAUL]:  I mean the term ―al Qaeda‖ appears throughout 3 

all of them. 4 

 TC [CDR PADGETT]:  You‘re correct, it does. 5 

 MJ [LT COL PAUL]:  So, could not the government go forth without 6 

changing (a) through (i)? 7 

 TC [CDR PADGETT]:  We could, except the fact that because the 8 

statute allows change of jurisdiction and crimes to conform with the 9 

statute, now we‘re allowed to amend to go back to 1992, at the time 10 

the government can establish or will establish fatwa‘s issued by 11 

Usama Bin Laden to attack Americans.  And that‘s the beginning of 12 

hostilities, and now because he was in al Qaeda at that time that 13 

allows the change the jurisdictional under pending. 14 

  In other words, instead of having to prove direct 15 

hostilities with the United States, now we can prove he was a member 16 

of al Qaeda at the time of these offenses.  And that establishes 17 

jurisdiction, particularly for a conspiracy charge where the end 18 

result of the conspiracy like say, I‘m not saying Pearl Harbor was a 19 

war crime, but if the attack was construed as a war crime, that‘s the 20 

end result.  The planning, the conspiracy began years before if the 21 

under pending was he‘s a member of a Japanese Army.  And that was now 22 

changed as under pending. 23 
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  And so, we‘re concerned that, and maybe we‘re wrong, but I 1 

think we are correct on this----  2 

 MJ [LT COL PAUL]:  I‘ll let you know if you are. 3 

 TC [CDR PADGETT]:  I‘m sure you will, ma‘am.  ----that the overt 4 

acts now have to be conformed.  And we are leery on going forward 5 

with old overt acts under an old jurisdictional basis when the 6 

jurisdictional bases has changed.  So based on that and because the 7 

statue, and I think Congress, I believe Congress had that in mind as 8 

well, because they specifically added the words, ―and crimes.‖  They 9 

didn‘t say just change jurisdiction, so that would be a pen and ink 10 

change.  They realized now they‘re changing the under pending crime 11 

itself, conspiracy, material support; therefore, the government 12 

should be allowed to not only amend the overt acts--or amend the 13 

jurisdiction rather, but to amend those overt acts that flow out of 14 

that under pending jurisdiction and the material support must now 15 

flow out of the under pending jurisdiction.  Because now for material 16 

support, it goes beyond hostilities on armed conflict, it goes now to 17 

member unprivileged belligerent shows he was a member of al Qaeda in 18 

preparation for activities against--future activities against the 19 

United States. 20 

  So instead of a formal declaration of war in 1996 issued by 21 

Osama bin Laden, now the government, more confidently, can go back 22 

toward 1992 when fatwa‘s were issued by Osama bin Laden, when we 23 
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alleged to the defendant in this case and others with him, to attack 1 

Americans in Somalia and Saudi Arabia.  And so with that under 2 

pending now, with the jurisdictional change, that changes the crime 3 

itself.  And Congress has taken that into account, knowing that it 4 

conflicts with the Manual for Courts-Martial and the military 5 

commission rules, specifically made that a savings clause in the new 6 

M.C.A., that‘s the whole reason for it to be there. 7 

 MJ [LT COL PAUL]:  Now, is this your interpretation or do you 8 

have congressional debate on this? 9 

 TC [CDR PADGETT]:  I do not, Your Honor.  I‘m afflux with these 10 

commissions because I‘m used to establishing and arguing the case law 11 

and we are breaking new ground. 12 

 MJ [LT COL PAUL]:  Okay.  Anything else? 13 

 TC [CDR PADGETT]:  That‘s it, Your Honor. 14 

 MJ [LT COL PAUL]:  And, Defense, your position on this? 15 

 DC [CDR LACHELIER]:  Your Honor, just for the record, I would 16 

note that these amended charges, although we got notice from the 17 

government that they intended to amend the charges, I think we 18 

received that noticed last week, these actual amendments were given 19 

to us like they were to the court, I think, this morning. 20 

 MJ [LT COL PAUL]:  Correct. 21 

 DC [CDR LACHELIER]:  So, and this is obviously as the government 22 

itself points out, a major change to the charges, we would reserve 23 
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the right to brief this.  It requires some pretty involved briefing 1 

about legislative history as the court pointed out.  And obviously 2 

there are a number of constitutional provisions that we would want to 3 

assert regarding changing the charges at this late stage of the case 4 

and making major changes of this nature. 5 

  It‘s one thing to pen and ink a name or some such, it‘s 6 

quite another to add entirely new allegations at this stage of the 7 

case and changing the time period.  Clearly, it changes our 8 

investigation.  It changes the discovery, the scope of discovery in 9 

this case.  This is a substantial change, as the government itself 10 

said, to the allegations in this case.  So, not only do we object, 11 

but we reserve the right to brief this more much more extensively 12 

than we could right now with the notice we got this morning. 13 

 MJ [LT COL PAUL]:  Actually, I‘m going to deal with this today. 14 

 DC [CDR LACHELIER]:  I obviously, Your Honor---- 15 

 MJ [LT COL PAUL]:  I‘d like to---- 16 

 DC [CDR LACHELIER]:  ----we do intend to brief. 17 

 MJ [LT COL PAUL]:  I‘d like the defense‘s position on why you 18 

think it‘s a major change. 19 

 DC [CDR LACHELIER]:  Your Honor, they are adding two pages of 20 

allegations, I don‘t have the number of paragraphs, but it was 21 

lettered and not numbered, so I can‘t--but two pages of allegations.  22 

The charges have now allegations going back to 1992, they encompass 23 
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entirely new overt acts that have not been offered in discovery in 1 

this referral of the case, and clearly involve new investigation on 2 

our part, both in terms of requesting discovery from the government 3 

and going to possibly other countries.  They include allegations 4 

about Somalia, Ethiopia; they involve--they have allegations about 5 

Chechnya, I mean it‘s very sweeping changes to the charges in this 6 

case, Your Honor. 7 

  So, I don‘t see--the government itself acknowledges it‘s a 8 

major change.  They have nothing to site that when the Congress 9 

referred to amending the charges, it included actually essentially 10 

changing the charges.  What they‘re doing is changing their story of 11 

the case, because it‘s convenient and they think Congress is giving 12 

them the authorization to do it. 13 

 MJ [LT COL PAUL]:  Now, Commander Lachelier, tell me what‘s the 14 

defense‘s position in regards to whether or not the government has 15 

the right to change ―alien unlawful enemy combatant‖ to ―unprivileged 16 

enemy belligerent‖? 17 

 DC [CDR LACHELIER]:  Again, we‘d want to brief that issue, Your 18 

Honor, especially in light of the government‘s interpretation of it.  19 

If the government is going to interpret--whether or not they change 20 

the charges and whether or not the court allows them to add in---- 21 

 MJ [LT COL PAUL]:  I‘m not talking about the overt acts. 22 

 DC [CDR LACHELIER]:  Right.  23 
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 MJ [LT COL PAUL]:  I‘m talking about those words alone. 1 

 DC [CDR LACHELIER]:  But the government said in the 802 and they 2 

argued here today that their understanding of an unprivileged enemy 3 

belligerent is that it includes and I have it in my notes from the 4 

802, it includes---- 5 

 MJ [LT COL PAUL]:  And I‘m not--I‘m also not talking--because 6 

we‘re going to deal with the jurisdictional motion that‘s before me, 7 

what I want to talk about is simply the changing of those words.  Not 8 

what they mean, but the changing of those words. 9 

 DC [CDR LACHELIER]:  We would still argue it‘s a major change 10 

because it‘s jurisdictional, Your Honor. 11 

 MJ [LT COL PAUL]:  But doesn‘t the Manual--doesn‘t the 2009 law 12 

allow them to do that? 13 

 DC [CDR LACHELIER]:  Not that specifically, no, Your Honor.  It 14 

allows to amend, yes; they have the authority to amend. 15 

 MJ [LT COL PAUL]:  So if you read---- 16 

 DC [CDR LACHELIER]:  We would argue that amendment as a major 17 

change. 18 

 MJ [LT COL PAUL]:  But if you read the new law that says, ―Any 19 

changes,‖ or excuse me--―Any charges or specifications may be amended 20 

as needed to properly allege jurisdiction,‖ and the new 2000 law 21 

states, ―that unprivileged enemy belligerents are those which may be 22 

brought before a commission,‖ how is that changed not authorized? 23 
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 DC [CDR LACHELIER]:  Just because Congress says it‘s authorized 1 

without prejudice doesn‘t mean Congress is authorized to do it 2 

constitutionally.  So that‘s our position.  And as the commission 3 

history suggests, when Congress says so it doesn‘t mean it becomes 4 

constitutional.  So our argument is that is a major change and it is 5 

jurisdictional, and we reserve the right to file a motion to object 6 

to even that change to the terminology of ―unprivileged enemy 7 

belligerent‖. 8 

 MJ [LT COL PAUL]:  Well, I‘m going to deal with this motion 9 

before we leave this island.  And, obviously, if whatever decision I 10 

make in this regard, if you want to file a reconsideration motion 11 

that‘s just fine, but I am going to deal with this issue because we 12 

can‘t go anywhere until this issue has been resolved. 13 

 DC [CDR LACHELIER]:  Right, Your Honor.  One thing that you 14 

mentioned, the manual that‘s in effect and I just wanted to register 15 

a point in that regard.  Although we recognize there‘s an old manual 16 

that may or may not be in effect right now while we‘re waiting--I‘m 17 

trying to slow down for the translators, while we‘re waiting for the 18 

new manual to be issued--we want to reserve the right to object to 19 

any proceeding in which we apply the old manual that may be affected 20 

by the new manual.  So if a change actually comes about that would 21 

obtain to the new manual that would influence how a hearing might 22 

have been conducted or how a ruling might have been made because we 23 
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applied the old manual, we want to be able to reserve the right to 1 

raise objections at a later date. 2 

 MJ [LT COL PAUL]:  That‘s so noted.  Government, anything more 3 

you want to add on this? 4 

 TC [CDR PADGETT]:  Your Honor, we‘ll add to the court, she 5 

brought up the issue of discovery.  The government discovery has 6 

encompassed everything from 1989 forward, and we‘re not even going 7 

that back that far.  So anticipating that if the rules were changed 8 

the way we thought they were, long ago, they wanted to make sure they 9 

gave everything--I take that back--I don‘t think they even 10 

anticipated any change in the rules.  They wanted to make sure 11 

defense got everything available for al Qosi, so consequently all the 12 

discovery that has already been given covers the area of the overt 13 

acts we are not alleging.  That‘s all I have, Your Honor. 14 

 MJ [LT COL PAUL]:  And, Defense, anything else you want to add? 15 

 DC [CDR LACHELIER]:  I‘m sorry, Your Honor, were you just asking 16 

if we had anything else? 17 

 MJ [LT COL PAUL]:  Right, anything else you want to add? 18 

 DC [CDR LACHELIER]:  Not right now, Your Honor. 19 

 MJ [LT COL PAUL]:  All right. 20 

   What I would like to hear argument on is--and obviously I 21 

understand the defense‘s concern in regards to whether or not the 22 

unprivileged enemy belligerent change should or should not be 23 
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allowed, but I think I do want to deal with argument on Defense-023, 1 

and that is dismissal for lack of personal jurisdiction and this is 2 

especially in regards to the new 2009 law. 3 

  Now this has not yet been argued and so if the court 4 

reporter has not yet been provided copies of these motions and 5 

replies, if the parties don‘t have them at this time I want to make 6 

sure that you do provide them to the court reporter. 7 

  But on 14 December 08 the defense filed a defense motion 8 

for Article 5 status determination or alternatively dismissal for 9 

lack of personal jurisdiction.  That will be appropriate marked.  The 10 

government responded to that on the 9th of January 2009.  In 11 

addition, the defense replied to the government response on the 14th 12 

of January 2009.  And then, on the 24th November 2009, just recently, 13 

the defense did file an addendum to Defense-023 motion for dismissal 14 

for lack of personal jurisdiction. 15 

  And, Defense, I would like to hear argument on this.  And 16 

for purposes of argument, we will proceed as if the charges reflect 17 

that the accused has the status of an unprivileged enemy belligerent.  18 

And why does the defense feel that there is no personal jurisdiction 19 

over Mr. al Qosi? 20 

 DC [CDR LACHELIER]:  Major Pierce will handle that argument, 21 

Your Honor. 22 

 MJ [LT COL PAUL]:  Okay. 23 

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE



 344 

 ADC [MAJ PIERCE]:  Your Honor, this is a motion for the court to 1 

order that an Article 5 hearing be conducted on the next available 2 

hearing date to determine which category of the Geneva Conventions 3 

that Mr. al Qosi would fall under.  The presumption under the 4 

Convention says that he is a privileged belligerent and must be 5 

treated as a POW and given the legal rights of a POW, which requires 6 

other punitive procedures dealing with the fact of POW rather than 7 

commissions. 8 

  The only lawful procedural under U.S. law to overcome that 9 

presumption is to conduct a Article 5 hearing in accordance with Army 10 

Regulation 190-8.  Army Regulation 190-8 lays out the entire 11 

procedures to follow to first determine whether or not some one is a 12 

privileged belligerent or unprivileged belligerent. 13 

  Let me point out, Your Honor, and emphasize that this 14 

motion is not asking the court to adopt any novel legal theories.  15 

All this motion asks is for that this commission follows Army 16 

Regulation 190-8 and comply with the Geneva Conventions, which is 17 

clearly the intent of Congress as expressed in the new M.C.A. of 18 

2009.  In the new M.C.A. of 2009, Your Honor, Congress reconfirmed 19 

the validity of the Geneva Conventions.  They did this through--and 20 

they also express its intent to restore our standing in the world by 21 

complying with the Conventions.  They did this by dividing privileged 22 

belligerents exactly in accordance with the Geneva Convention‘s 23 
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Article 4, reflecting the eight categories that are available under 1 

Article 4 that a captured person can fall under.  All those 2 

categories bestow privileged belligerency status on that person 3 

making them a POW, and giving them a whole new set of rights that 4 

must be followed by the detaining nation. 5 

  So when they incorporated Article 4 into the M.C.A. in that 6 

manner, they also denied the commission‘s jurisdiction over a 7 

privileged belligerent as defined under Article 4.  Notwithstanding 8 

section 948 of the new Commissions Act, Your Honor, which provides a 9 

competent tribunal to make a---- 10 

 MJ [LT COL PAUL]:  Major Pierce, if you could just slow down a 11 

bit, I think they‘re having a hard---- 12 

 DC [CDR LACHELIER]:  Actually, I think the translation stopped 13 

all together, at this point. 14 

 MJ [LT COL PAUL]:  Mr. al Qosi, are you hearing any 15 

translations?  And he has shaken his head, no.  And someone has left 16 

to correct that.  Could you shake your head at which time you do 17 

start hearing translations? 18 

  Is it going through now?  He‘s shaking his--yes.  But I 19 

would ask that you slow down a little bit---- 20 

 ADC [MAJ PIERCE]:  Yes, Your Honor.  21 
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 MJ [LT COL PAUL]:  And, Mr. al Qosi, if at any time you no 1 

longer are hearing a translation, just raise your hand and we‘ll stop 2 

so that we can get that connected.  3 

  And you may proceed, Major Pierce. 4 

 ADC [MAJ PIERCE]:  Okay, let me just go back, Your Honor.  With 5 

the new M.C.A. of 2009, Congress has reconfirmed the validity of the 6 

Geneva Convention‘s through the U.S. law.  We‘ve done that with the 7 

expressed contempt, I believe, in debate to restore our standing in 8 

the world by bringing the commissions in compliance with the Geneva 9 

Conventions.  We expressly incorporated Article 4 in the Military 10 

Commissions Act, whereby annotating that the Geneva Convention is 11 

part applicable within the---- 12 

 MJ [LT COL PAUL]:  At least in regards to jurisdiction. 13 

 ADC [MAJ PIERCE]:  Correct, Your Honor.  They also denied the 14 

commission‘s jurisdiction over a privileged belligerent.  So, if 15 

someone is a privileged belligerent, it obviously follows that this 16 

commission does not have jurisdiction over him.  They do provide in 17 

section 948, that military commission is a competent tribunal to make 18 

a finding sufficient for jurisdiction; however, that must be based 19 

upon the status of the particular individual or person.  So, if 20 

someone comes in and he‘s being charged in the commissions and 21 

they‘re an alien--rather, they‘re a citizen and they show 22 

documentation showing that they are a citizen, the inquiry will go no 23 
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further in this commission.  If they are not an alien unprivileged 1 

belligerent; therefore, this commission has no jurisdiction and will 2 

not proceed any further. 3 

 MJ [LT COL PAUL]:  Well, tell me why--is it the defense‘s 4 

position that I have no authority to determine? 5 

 ADC [MAJ PIERCE]:  You do in some--when you get beyond a point 6 

where it‘s demonstrated that the person is an unprivileged 7 

belligerent--unprivileged enemy belligerent---- 8 

 MJ [LT COL PAUL]:  But according to 948, I have that authority.  9 

 ADC [MAJ PIERCE]:  Well, you have to look, Your Honor, at two 10 

separate laws.  Again, Congress has indicated that the Geneva 11 

Conventions apply.  They also have the M.C.A. of 2009.  If you look 12 

at those two laws, side by side, and looking that they--seeing that 13 

they don‘t conflict with each other, but rather they work together.  14 

The procedure in complying with both the Geneva Conventions as U.S. 15 

treaty law and also using the procedures of AR 190-8, the Army is a 16 

lead agency---- 17 

 MJ [LT COL PAUL]:  That doesn‘t show up anywhere in the new law. 18 

 ADC [MAJ PIERCE]:  It doesn‘t have to, Your Honor, because it‘s 19 

already law.  It‘s law under the Geneva Convention.  So again, the 20 

M.C.A. of 2009---- 21 
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 MJ [LT COL PAUL]:  Right, but they didn‘t change 948 to say, ―A 1 

military commission is a competent tribunal to make a finding 2 

sufficient for a jurisdiction using the Army regulation.‖ 3 

 ADC [MAJ PIERCE]:  Absent--yes, they don‘t have to, Your Honor, 4 

because again, the Geneva Convention still applies.  It always did 5 

apply over the last 60 years. 6 

 MJ [LT COL PAUL]:  So why can‘t I hold a hearing, apply the 7 

applicable provisions of the Geneva Convention---- 8 

 ADC [MAJ PIERCE]:  Because---- 9 

 MJ [LT COL PAUL]:  ----apply the applicable provisions of the 10 

Army Regulation, and make a determination as to whether Mr. al Qosi 11 

is an alien unprivileged enemy belligerent? 12 

 ADC [MAJ PIERCE]:  Because that would be a violation of the 13 

Geneva Conventions, particularly Article 5.  How they would work---- 14 

 MJ [LT COL PAUL]:  So Article 5 says a military commission does 15 

not have the authority to do that? 16 

 ADC [MAJ PIERCE]:  Article 5 provides the procedures for 17 

determining whether or not somebody has lost their status, has lost 18 

the presumption that they‘re an enemy belligerent. 19 

 MJ [LT COL PAUL]:  And why can‘t I follow that?  20 

 ADC [MAJ PIERCE]:  Because Article 5 requires that a competent 21 

tribunal make that determination.  A tribunal is---- 22 
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 MJ [LT COL PAUL]:  And 948 says, ―A military commission is a 1 

competent tribunal‖. 2 

 ADC [MAJ PIERCE]:  For making decisions once you get beyond.  3 

Again, you can‘t determine if we have jurisdiction over a citizen, 4 

nor can you determine if you have jurisdiction in violation of the 5 

Geneva Conventions of a privileged belligerent.  The first step, Your 6 

Honor, would be to hold the Article 5 hearing in compliance with what 7 

we‘ve done for the last 60 years as the U.S. being an advocate of the 8 

procedures---- 9 

 MJ [LT COL PAUL]:  But that‘s not what we‘ve held in any of 10 

these commissions. 11 

 ADC [MAJ PIERCE]:  Well, Your Honor, I think the new M.C.A. of 12 

2009 may secure Congress‘s intent to bring these commissions into 13 

compliance with the Geneva Conventions, looking at them side by side 14 

and seeing that they are consistent.  There‘s been a lot of debate 15 

over the last eight years, Your Honor, regard to opinions that the 16 

Geneva Convention no longer applied up to a point, and other things 17 

such as that.  Here, the Congress has indicated that they expressly 18 

want to include the Geneva Conventions in determining jurisdiction by 19 

defining jurisdiction as being only over unprivileged enemy 20 

belligerents. 21 

 MJ [LT COL PAUL]:  So--but in essence, Major Pierce, what you‘re 22 

arguing to me is that 948 should be read to state, a military 23 
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commission is a competent tribunal to concur in a finding already 1 

made under the Geneva Convention? 2 

 ADC [MAJ PIERCE]:  No, Your Honor.  What I‘m saying is if 3 

somebody comes in--a detainee is brought in, they don‘t contest that 4 

they‘re an unprivileged belligerent, you have authority to make that 5 

determination and then you have jurisdiction over both the person and 6 

subject matter jurisdiction. 7 

 MJ [LT COL PAUL]:  But in this case we do have a detainee 8 

contesting jurisdiction. 9 

 ADC [MAJ PIERCE]:  And yes, and Article 5 provides that if 10 

there‘s any question regarding whether or not someone fits into the 11 

categories of Article 4, then they are entitled and must be given an 12 

Article 5 hearing.  Again, Your Honor, this is all repeated in AR 13 

190-8.  This has been U.S. law for 60 years, and again it‘s not 14 

inconsistent with the new Military Commissions Act of 2009. 15 

  So I would say, Your Honor, that the procedure would be to 16 

read the two side by side; comply with Geneva in getting to that 17 

point of giving them an Article 5 hearing in accordance with AR 190-18 

8.  If the Article 5 hearing determines that they are an unprivileged 19 

belligerent, then you would have authority to determine whether or 20 

not you have subject matter jurisdiction over the offense.  But it‘s 21 

just like---- 22 
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 MJ [LT COL PAUL]:  But don‘t I also have authority to determine 1 

whether or not personal jurisdiction has been satisfied? 2 

 ADC [MAJ PIERCE]:  Once that person has--falls into the category 3 

of unprivileged belligerent as determined legally, lawfully under 4 

Article 5, then they have moved into this system and you determine 5 

jurisdiction over both, the person, under the Commissions Act, as 6 

well as subject matter jurisdiction. 7 

  But again, in order not to violate the Geneva Conventions, 8 

which I believe is Congress‘s intent, we put the two statues side by 9 

side, the Geneva Convention and the M.C.A., if somebody contests with 10 

any questions as to whether or not they fall under the eight 11 

categories, we would, in order to comply with Geneva, we would hold 12 

the Article 5 hearing.  Then, if that‘s determined that the person is 13 

an unprivileged belligerent, then proceed with the commissions. 14 

  And if it‘s determined--and obviously under the Geneva 15 

Conventions there‘s other categories, a person being an innocent 16 

civilian--but, again, that would be for anybody contesting their 17 

belligerency status.  The Article 5 hearing would be the predicate to 18 

moving into the jurisdictional issues here. 19 

  You know, I‘m pointing out, Your Honor, Congress never 20 

advocated the Geneva Convention; there‘s some been debate over that 21 

with Congress and some argued that the Military Commissions Act of 22 

2006 is a [inaudible] of the Geneva Conventions; however Congress 23 
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repeatedly emphasize that they were--it was intended to comply with 1 

the Geneva Convention, and not a aggregation of the Geneva 2 

Convention, and argued vigorously that these were given all the 3 

rights of the Geneva Conventions.  There may have been some question 4 

about that and have been some judicial decisions that called that 5 

into question.  Congress went back and remedied that in the M.C.A. of 6 

2009, by directly getting rid of the language such as ―unlawful enemy 7 

combatant,‖ making all the language consistent with Geneva, 8 

consistent with AR 190-8, and demonstrating its intent. 9 

 MJ [LT COL PAUL]:  So, do you have anything to present to me 10 

that shows that Congress even considered 190-8? 11 

 ADC [MAJ PIERCE]:  What I can say, in numerous legislative 12 

debates with people such as Senator Graham, Senator John McCain, they 13 

repeatedly emphasized that--and it‘s been shown that they weren‘t 14 

correct on some of these issues--but again they emphasized that the 15 

CSRT, for example regarding the Article 5 hearings on steroids, 16 

things such as that. 17 

  So Congress has demonstrated its intent for at least three 18 

years that we were going to comply with Geneva, unfortunately it 19 

turned out that not only during the CSRT process, and questions 20 

raised about that, it‘s been widely demonstrated here and elsewhere.  21 

But again, Congress demonstrated its intent to comply with the 22 

Article 5 requirement, first with the CSRT and that failed, and 23 
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again, with this new language in the M.C.A. of 2009 demonstrating 1 

that again, put those two statues side by side, Geneva and M.C.A. 2 

2009, comply with both. 3 

  Again, there are places where you do not have the Article 5 4 

hearing.  A detainee comes in, doesn‘t contest their unprivileged 5 

belligerency status, then it would be, under 948, it would be for 6 

this court to establish jurisdiction.  But, in a case where the 7 

person contests that status, then you have to fall back upon Geneva, 8 

give them the Article 5 hearing in full compliance with AR 190-8 and 9 

by its tradition, U.S. Army authority, and proceed lawfully and make 10 

that determination.  And then, if they‘re found to be an unprivileged 11 

belligerent--alien unprivileged enemy belligerent--then go ahead and 12 

proceed with the tribunal or the commissions. 13 

 MJ [LT COL PAUL]:  So, let me get this right, your position is 14 

that 948(d) only gives the commission authority to determine personal 15 

jurisdiction if uncontested? 16 

 ADC [MAJ PIERCE]:  Well, again depending--okay, you don‘t have 17 

jurisdiction over a citizen, nor do you have jurisdiction over 18 

someone who has contested their designation or categorization as an 19 

unprivileged belligerent and has not been given their rights under 20 

Article 5.  So, there‘s two questions that have to be asked; first, 21 

are they an alien, and second, are they an unprivileged belligerent.  22 

If they contest that designation, then it would fall back to Geneva 23 
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again.  I think, again, indicating--expressing Congress‘s intent to 1 

bring---- 2 

 MJ [LT COL PAUL]:  Right.  So, your position is that the 3 

commission can only make that determination if uncontested? 4 

 ADC [MAJ PIERCE]:  Correct.  Because again, if it‘s contested 5 

then you‘d have to fall back on Article 5 which provides that any 6 

question of that belligerency status must be determined by a 7 

tribunal---- 8 

 MJ [LT COL PAUL]:  But that‘s not what 948(d) states, is it? 9 

 ADC [MAJ PIERCE]:  Again, I think you have to read the two 10 

statues in conjunction with each other side by side, and recognizing 11 

Congress‘s intent to conform to the Geneva Convention, again by their 12 

language.  Because again, why would they put in Article 4 with the 13 

eight categories under Geneva and leave out Article 5 and just skip 14 

over the lawful procedures that are required under the Geneva 15 

Conventions? 16 

  And again, the importance of this, Your Honor, is, 17 

obviously, we know the role that the United States has played in the 18 

entire development of the Geneva Conventions going back to World War 19 

II when atrocities were shown against POWs, both in Japan and places 20 

such as the Bataan Death March, summary executions by Nazis of 21 

escaped prisoners, and other resistance fighters who they held had no 22 

rights.  Following that, the United States was the strongest and most 23 
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zealous proponent of adopting the Geneva Conventions relative to 1 

prisoners of war. 2 

  For 60 years or 50 years, we‘ve abided by that up until 3 

2001, when temporary crimes were tried, again--seldom we don‘t need 4 

to follow that.  Again, we have 50 years of tradition in every war 5 

that we fought; Korea, Vietnam, the Gulf War, 1991, and even it‘s 6 

contemplated initially to follow the Article 5 procedures for the 7 

Operation Enduring Freedom in Afghanistan until it was 8 

overruled--until the argument was overruled on that matter. 9 

  But again, we had a 50 year tradition of strictly following 10 

those requirements and remaining faithful to our close signatories on 11 

the Geneva Conventions.  And it wasn‘t entirely a purpose just to 12 

benefit others, it was meant--the Geneva Conventions, relative to 13 

prisoners of war, was meant for the benefit of U.S. Soldiers and 14 

Service members.  And it‘s helped in Vietnam--when the Vietnamese, 15 

when the North Vietnamese threatened to hold war crime trials of 16 

people such as John McCain.  They were, in the end, persuaded not to 17 

because of the Geneva Convention, because of the standards that we 18 

have set in previous wars. 19 

  The same with Somalia, when the helicopter pilot was shot 20 

down and captured, again we treated him much better than we might 21 

have otherwise, again, because of the Geneva Conventions.  So, these 22 

were adopted with our selfish interests in mind too.  And the 23 
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standards that are set, are set by the United States as the world‘s 1 

sole superpower.  If we derogate Article 5, derogate the Geneva 2 

Conventions, that can come back and harm our own service members, 3 

harm our allies, in any future wars.  It‘s going to have an immense 4 

consequence by derogating a system of regulations that‘s--POWs, again 5 

after 50 or 60 years, now we go back and shift things backwards to 6 

where we were before, where we were in World War II. 7 

  One other thing, Your Honor, is I think it needs to be 8 

emphasized is under the Geneva Conventions, particularly Article 130, 9 

failure to provide an Article 5 hearing is a grave breach of the 10 

Geneva Conventions, which makes it a war crime by our own standards.  11 

During World War II--or following World War II, we held war crime 12 

trials for different Japanese and German officers.  One in particular 13 

is Ushiama, where General Ushiama, two pilots were punished summarily 14 

and then in the war crimes trial, not only was General Ushiama found 15 

guilty, but the judiciary officer, the judge in the case, the 16 

prosecutors, along with other officers who were involved with that 17 

summary execution of justice, were all found guilty of war crimes; 18 

that was a standard we set following World War II.  And that was 19 

incorporated into Article 130 of the Geneva Conventions.  20 

  So, we have to be--I guess I‘ll just say, Your Honor, that 21 

Mr. al Qosi asserts that he is an unprivileged belligerent.  That‘s 22 

sufficient to create doubt of his status, so that his status must be 23 
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determined by an Article 5 hearing in order to comply with the Geneva 1 

Conventions; that Article 5 hearing must be held in accordance with 2 

AR 190-8, because he falls into that category and is raising doubt 3 

about his status. 4 

  To comply with Geneva under Article 5, a hearing by a 5 

competent tribunal must be conducted in accordance with AR 190-8 and 6 

that requires three commissioned officers to sit on that tribunal.  7 

Therefore, Mr. al Qosi respectfully moves for an Article 5 status 8 

determination at the next available hearing date, and the burden will 9 

then be on the government to prove that he is an unprivileged 10 

belligerent and is not under the categories of Article 4, as required 11 

in the M.C.A. of 2009. 12 

  And I would like to add that this motion is not just about 13 

this case, as I‘ve already pointed out, this is where we once again 14 

establish what the United States stands for as we did for 50 years 15 

following the adoption of the Geneva Conventions, and that we begin 16 

to restore the integrity we once had in the eyes of the world.  And I 17 

believe that is what the President has indicated through this intent 18 

that this whole system--sorry, procedures to come into compliance 19 

with international law and begin here in this courtroom, Your Honor. 20 

 MJ [LT COL PAUL]:  Thank you.  And, Government Counsel? 21 

 TC [CDR PADGETT]:  The defense asserts a novel argument, and it 22 

is novel, because Mr. Qosi has not asserted from which nation and 23 
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which Army he deserves that status.  Is it the Army of the Sudanese 1 

government; is it the Army of Taliban in Afghanistan? 2 

  In 1949, after a massive world war, the countries came 3 

together to form the Geneva Conventions and part of which, cited by 4 

the defense, was section 4.11 under Article 3--Article 5, I‘m 5 

sorry--under Geneva Convention III, which laid out the requirements 6 

for POW status.  And in that language, they‘re referring to an--the 7 

Soldiers from an armed state force, whether it be an organized Army, 8 

a Soldier, or a regular force, a guerrilla, acting on behalf of a 9 

state.  They made a brisk line between those of state actors and non-10 

state actors from the Geneva Conventions. 11 

  Based on that, the defense--I mean Mr. Qosi has to make an 12 

affirmative argument of what nation he hails from; of what Army he 13 

was a part of, and under what standards that Army conducted itself.  14 

  Judge, it‘s a novel argument they‘re giving here for a 15 

completely mini trial within a trial.  Because the government has 16 

determined that he is an unlawful belligerent--unprivileged 17 

belligerent, the government has given him now lawyers, has set up a 18 

tribunal system for him to be tried for war crimes as an unprivileged 19 

belligerent.  A POW is not entitled to an attorney under the Geneva 20 

Conventions.  Pursuant to that, it is incumbent upon Mr. Qosi to 21 

allege under the Geneva Convention what he was a member of an armed 22 

force of a party of conflict, or a member of a militia of such armed 23 
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force.  If he was a member of a militia or member of a volunteer 1 

force that they‘re commanded by persons responsible for subordinates, 2 

they gave a fixed distinctive sign recognizable at a distance, that 3 

are carrying arms openly, and that are conducting their operations in 4 

accordance with the laws and customs of war.  He must assert this; he 5 

has not. 6 

  I don‘t have copies, but I‘ll reference to the case of the 7 

United States of America versus John Phillip Walker Lindh at 212 8 

Federal Supplement 2D541.  In this, the man was convicted of material 9 

support by the federal government.  He raised up the issue, ―I 10 

deserve POW status.  I have immunity because I fought with the 11 

Taliban Army.‖  And that court specifically stated, and it is good 12 

law today, that is an affirmative defense to raise with all other 13 

affirmative defenses before a tribunal. 14 

 MJ [LT COL PAUL]:  But let‘s deal with what we have here, with 15 

his status in regards to the new 2009 law.  Isn‘t the burden always 16 

on the government to show that they‘ve got subject jurisdiction over 17 

an accused? 18 

 TC [CDR PADGETT]:  Absolutely. 19 

 MJ [LT COL PAUL]:  And how has the government shown that? 20 

 TC [CDR PADGETT]:  The government is in the process of 21 

establishing that through a fair tribunal, through the military 22 
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tribunal system, the military commissions.  And what I‘m arguing for 1 

the court---- 2 

 MJ [LT COL PAUL]:  But have they previously shown that?  Has 3 

that determination been made? 4 

 TC [CDR PADGETT]:   Your Honor, there‘s been a determination by 5 

then President Bush that these individuals were unprivileged 6 

belligerents, or at that an unprivileged enemy combatants--or alien 7 

enemy combatants.  They didn‘t afford that he had the privileges 8 

before that; they were segregated from other POWs---- 9 

 MJ [LT COL PAUL]:  I want to talk about this detainee.  Tell me 10 

what evidence has been established that does Mr. al Qosi is an 11 

unprivileged enemy belligerent? 12 

 TC [CDR PADGETT]:  Your Honor, first they look at where he was 13 

captured, then second, they look at the statements obtained from the 14 

intelligence reports and the Army reports that came---- 15 

 MJ [LT COL PAUL]:  And this has been shown to what commission? 16 

 TC [CDR PADGETT]:  Your Honor, I can only assume there has been 17 

no tribunal at this point, the President made a preliminary decision. 18 

 MJ [LT COL PAUL]:  Okay.  So at this point, what we have is we 19 

have a detainee who is alleging that there is no personal 20 

jurisdiction over him, that he is not an unprivileged enemy 21 

belligerent. 22 

 TC [CDR PADGETT]:  Right. 23 

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE



 361 

 MJ [LT COL PAUL]:  And in the government‘s position, what 1 

happens next? 2 

 TC [CDR PADGETT]:  We are now in the process--we have to prove 3 

beyond a reasonable doubt, that he is an unprivileged belligerent. 4 

 MJ [LT COL PAUL]:  So you concur that he‘s entitled to in 5 

hearing in that regard? 6 

 TC [CDR PADGETT]:  No, Your Honor.  What we‘re saying is that is 7 

part of our case-in-chief, because at the end of our case, this 8 

military judge could dismiss the charges. 9 

 MJ [LT COL PAUL]:  Yeah, but there‘s--I agree.  If you are 10 

allowed to amend the charges and if you are allowed to insert the 11 

term ―unprivileged enemy belligerent,‖ you‘re going to bear the 12 

burden of proving to the court members because that is going to be an 13 

element of the offense.  When the members are instructed here‘s the 14 

elements of this offense, they‘re going to be told that the 15 

government has the burden of showing---- 16 

 TC [CDR PADGETT]:  Absolutely. 17 

 MJ [LT COL PAUL]:  ----Mr. al Qosi to be an unprivileged enemy 18 

belligerent.  We‘re before that; we‘re in a jurisdictional issue.  So 19 

tell me why the government doesn‘t feel that Mr. al Qosi is entitled 20 

to a hearing to determine whether or not the government has 21 

jurisdiction over him as an unprivileged enemy belligerent? 22 
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 TC [CDR PADGETT]:  Your Honor, what we‘re arguing is there 1 

should be no separate hearing.  There should be a hearing. 2 

 MJ [LT COL PAUL]:  So, at what point--we proceed all the way to 3 

court, we go through two weeks of trial and then at what point--who 4 

makes that determination, me or is the members? 5 

 TC [CDR PADGETT]:  At that point in a motion--and this motion 6 

here can be kept under advisement until after that day, and the 7 

government has proven beyond a reasonable doubt of his jurisdictional 8 

status---- 9 

 MJ [LT COL PAUL]:  It doesn‘t have to be beyond a reasonable 10 

doubt, it‘s only by a preponderance.  11 

 TC [CDR PADGETT]:  I‘m sorry, I got carried away, a 12 

preponderance of the evidence.  At that point---- 13 

 MJ [LT COL PAUL]:  It‘s going to be beyond a reasonable doubt as 14 

an element of the offense, but the standard is different. 15 

 TC [CDR PADGETT]:  Right. 16 

 MJ [LT COL PAUL]:  In proving jurisdiction, the standard is 17 

different; it is only by a preponderance.  So, tell me why I don‘t 18 

have the authority to order a hearing and to order the government to 19 

show me, because under the new law, I think I have, contrary to what 20 

the defense has argued, I think I have the authority to make that 21 

determination. 22 
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 TC [CDR PADGETT]:  Your Honor, we partially agree you do have 1 

that determination. 2 

 MJ [LT COL PAUL]:  So, why can‘t--are you concurring that I can 3 

order a hearing? 4 

 TC [CDR PADGETT]:  What we are arguing, Your Honor, is that that 5 

hearing is incorporated with the trial because if we can‘t make 6 

that--we can‘t make that showing, like I can‘t prove jurisdiction----  7 

 MJ [LT COL PAUL]:  But doesn‘t the-- doesn‘t the defense in any 8 

criminal trial, whether you‘re talking state, federal, and military 9 

court martial, always have the right to basically argue there is no 10 

person--you do not have personal jurisdiction over me? 11 

 TC [CDR PADGETT]:  That is at every trial. 12 

 MJ [LT COL PAUL]:  And aren‘t--that issue--isn‘t that issue 13 

normally dealt with way before trial starts? 14 

 TC [CDR PADGETT]:  No, ma‘am.  In federal and state court, a 15 

person is----  16 

 MJ [LT COL PAUL]:  You‘re telling me in a military court 17 

martial--let‘s just take the example of a reservist because that‘s 18 

where I usually see these.  A military court takes a reservist to 19 

trial and the reservist says, ―You don‘t have personal jurisdiction 20 

over me.‖  Or it‘s a situation of a Soldier or an Airman who has 21 

passed his date of enlistment, and the defense presents to the court, 22 

―You don‘t have personal jurisdiction over me.‖  Those motions are 23 
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dealt with prior to any evidence being presented to the court 1 

members. 2 

 TC [CDR PADGETT]:  Yes, Your Honor, but---- 3 

 MJ [LT COL PAUL]:  Why is that not the standard to apply here or 4 

the process apply here? 5 

 TC [CDR PADGETT]:  That becomes, really, an issue of law and 6 

arguing law.  With that reservist, when he‘s on active duty, some 7 

facts.  Here, this is purely a factual issue. 8 

 MJ [LT COL PAUL]:  And what facts do I have before me that the 9 

government has personal jurisdiction over Mr. al Qosi? 10 

 TC [CDR PADGETT]:  Nothing yet, Your Honor.  Just like we 11 

haven‘t established----  12 

 MJ [LT COL PAUL]:  And are you planning on presenting that to 13 

me? 14 

 TC [CDR PADGETT]:  We are planning--at trial, we have to show 15 

jurisdiction. 16 

 MJ [LT COL PAUL]:  But the government has presented a motion--or 17 

the defense has presented a motion.  There‘s a motion before me 18 

stating, ―The government does not have personal jurisdiction over 19 

Mr. al Qosi.‖   20 

 TC [CDR PADGETT]:  Yes, ma‘am, and----  21 

 MJ [LT COL PAUL]:  So I defer that motion until two weeks into 22 

trial? 23 
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 TC [CDR PADGETT]:  We would argue, yes, ma‘am.  We have to 1 

establish that.  If we can‘t show it, it is dismissed. 2 

 MJ [LT COL PAUL]:  But the defense is asking you to do it now. 3 

 TC [CDR PADGETT]:  But it is an affirmative defense that must be 4 

raised by the defendant.  We argued that they‘ve not raised---- 5 

 MJ [LT COL PAUL]:  They‘ve raised a jurisdictional motion.  Tell 6 

me why I can‘t order you to have a hearing--why can‘t I order a 7 

hearing for the government to establish jurisdiction, when the new 8 

law says I have the right to make that decision. 9 

 TC [CDR PADGETT]:  You do have that discretion, absolutely.  10 

What we‘re trying to argue is that you can also tailor that--to 11 

tailor that with trial.  If the court orders to have a jurisdictional 12 

hearing, of course the government is going to comply.  You have that 13 

authority.  And I‘m sorry, I probably did not understand exactly what 14 

your meaning was.  But yes, you absolutely have the authority to make 15 

a jurisdictional finding on this case. 16 

  What I‘m just arguing, Your Honor, is we have to do that 17 

anyway and in the whole tribunal system is its element of the 18 

offense; I have to show that.  And so rather than have a hearing 19 

that‘s really a bite at the apple, the defense wants to see 20 

government evidence, which we can do.  But instead of bogging down 21 

with that motion and days of putting on testimony and witnesses, 22 

that‘s going to be done anyway at trial. 23 
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  You have absolutely the authority to order us to put on a 1 

jurisdictional hearing.  What I‘m saying is we can do that at trial 2 

and then this court, this military judge can then dismiss it because 3 

we didn‘t meet the burden.  Absolutely, it‘s the government‘s burden 4 

because we have [inaudible] unprivileged belligerent to prove we have 5 

jurisdiction that he is an unprivileged belligerent and subject to 6 

trial by military commissions.  If the court chooses to do that, they 7 

are within their rights; you may do that; absolutely. 8 

  What we are arguing is, it‘s the same thing at trial.  And 9 

that if this issue is taken under advisement at the motions trial, 10 

it‘s really the government is on the burden, has summoned all of 11 

these resources to bring him to trial, that they can‘t prove the 12 

underlying element, this military judge can dismiss it and say he has 13 

immunity, he is a combatant. 14 

 MJ [LT COL PAUL]:  Well, tell me why I should basically not 15 

follow what has normally followed in military courts-martial, in that 16 

a jurisdictional motion is dealt with prior to any evidence on the 17 

merits? 18 

 TC [CDR PADGETT]:  We can say for economy of resources, Your 19 

Honor, that these issues have to be readdressed anyway.  And I will 20 

proffer to the court, the evidence that the government is going to 21 

present to you, will be the same evidence presented to you and 22 

members, it‘ll be same-same.  So, if you wish to have a 23 
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jurisdictional hearing that is completely your discretion.  What I‘m 1 

proffering to the court is what we present to you will be presented a 2 

second time, again. 3 

 MJ [LT COL PAUL]:  So basically, you‘re stating the procedure 4 

that I should follow is I should not deal with this motion now at 5 

all, we should proceed to trial, and once all of the evidence has 6 

been presented, essentially this is like a 907 motion from the 7 

defense, and that motion for a finding of not guilty in that the 8 

government has not proven jurisdiction? 9 

 TC [CDR PADGETT]:  Yes, ma‘am.  Because--I‘ve asked that because 10 

it puts the government on the horns of a dilemma, how much evidence 11 

is enough at a jurisdictional hearing? 12 

 MJ [LT COL PAUL]:  By a preponderance. 13 

 TC [CDR PADGETT]:  By a preponderance, and so if by I don‘t put 14 

in enough and in it‘s ruled that he is--you didn‘t prove your case, 15 

then the government is forced--really it forces the government to try 16 

the entire case, almost, or a substantial part of it to prove 17 

jurisdiction. 18 

  Whereas, at the trial that will flow anyway, because points 19 

like a witness may testify as to his unprivileged belligerency, he 20 

would touch on that, talk about what they are doing, and then he will 21 

move on; the gravamen of his testimony would touch much more. 22 
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 MJ [LT COL PAUL]:  Yeah, but even if we have a hearing on 1 

jurisdiction, even if I issue a ruling that says, ―In the 2 

Commission‘s opinion, they do have subject--or excuse me--personal 3 

jurisdiction over Mr. al Qosi,‖ you‘re still going to have the burden 4 

of presenting evidence beyond a reasonable doubt that he is an 5 

unprivileged enemy belligerent because that is an element of your 6 

offense. 7 

 TC [CDR PADGETT]:  Right.  But it puts the government in a 8 

dilemma, how much is enough?  How much is---- 9 

 MJ [LT COL PAUL]:  Beyond a reasonable doubt.  That‘s the law. 10 

 TC [CDR PADGETT]:  I‘m talking about at the initial hearing, 11 

Your Honor. 12 

 MJ [LT COL PAUL]:  By a preponderance. 13 

 TC [CDR PADGETT]:  And how much--and that‘s a sliding scale.  14 

And now we start deciding how much is enough.  And so looking at the 15 

government resources, we have to--there are witnesses; there are 16 

logistical issues with these---- 17 

 MJ [LT COL PAUL]:  Well, I think that‘s your call. 18 

 TC [CDR PADGETT]:  And though we would make that---how much is 19 

enough?  And so though we--the government should be entitled for this 20 

court, this commission to see the case in its entirety before making 21 

that call.  And that‘s what we‘re asking the court to do; to allow 22 
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the government to see the case in its entirety before you make that 1 

call on unprivileged belligerency.  That‘s all I have. 2 

 MJ [LT COL PAUL]:  Anything else? 3 

 TC [CDR PADGETT]:  I just reference again, Your Honor, again, I 4 

make reference to Lindh.  At that point in trial, Mr. Qosi has to 5 

make an affirmative defense.  It is an affirmative defense that he 6 

does not assert it.  It‘s not addressed; and so--and case law and 7 

federal case law shows that, that‘s an affirmative defense on 8 

Mr. Qosi.  He has to raise that at trial by his counsel or through 9 

some evidence or through government, the government witnesses, that 10 

he is not an unprivileged belligerent, that he is entitled to POW 11 

status. 12 

  So again, we--because of that nature of the beast, 13 

basically, that is an affirmative defense for the defense to put on 14 

to show by federal case law, it now becomes--it shifts to Mr. Qosi. 15 

  Not if he doesn‘t present any evidence, if they say 16 

nothing, they simply cross examine the evidence, and they argue that 17 

from the defense or the government witnesses but fail to make a 18 

showing, pursuant to the Geneva Convention, these--and if you read 19 

Lindh, Your Honor, it shows they went through the Geneva Convention, 20 

how he never showed any of this because it gives him immunity from 21 

prosecution.  So because this was not presented as an affirmative 22 

defense, this fails. 23 
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  So, based on that case, Your Honor, we ask the court to 1 

withhold a hearing to hear the all the government‘s case at trial to 2 

make that determination.  That‘s all I have, Your Honor. 3 

 MJ [LT COL PAUL]:  Thank you.  And, Defense, it‘s your motion, 4 

anything else you‘d like to add? 5 

 ADC [MAJ PIERCE]:  Just a couple of points, Your Honor.  First, 6 

contrary to the assertion made, just on the last statements, is if 7 

Mr. al Qosi is found to be a privileged belligerent that does not 8 

give him immunity from further prosecution.  The Geneva Conventions 9 

is like a Constitution for prisoners of war.  If they violate the 10 

law, they may be a prisoner of war, but they can still be prosecuted 11 

for those violations of the law.  And we get into that with the 12 

punitive provisions of the Geneva Conventions, starting with Article 13 

82, going through Article 102, providing how they would be 14 

prosecuted.  So there is no immunity for any offenses that he may 15 

have committed, whether or not he is found to be a privileged 16 

belligerent. 17 

 MJ [LT COL PAUL]:  Well, Major Pierce, if determination would be 18 

made, by whatever tribunal, that Mr. al Qosi holds the status of a 19 

privileged belligerent, this commission has no jurisdiction him. 20 

 ADC [MAJ PIERCE]:  That‘s correct.  The military still may have.  21 

Again, according--under the Geneva Conventions that jurisdiction then 22 

would be returned to a regular court-martial for any offenses that he 23 
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may have committed.  So, he has not--the military is not losing the 1 

ability to prosecute him for any offenses he may have committed.  It 2 

just shifts the forum, or where he would be tried. 3 

  A couple of quick points also, Your Honor, in regards to 4 

Lindh, he was tried in an Article 3 court, he was a citizen of the 5 

United States; entirely different set of circumstances on how he was 6 

prosecuted.  I would like to say that, in light of the government‘s 7 

motion to change the jurisdictional language of the charges, 8 

the--this has all been contemplated and resolved, as I said, 60 years 9 

ago.  We know how to establish whether or not someone is a privileged 10 

or unprivileged belligerent; it‘s under Geneva and under AR 190-8.  11 

And a simple reading of AR 190-8 lays it all out, including that any 12 

doubt must be resolved by an Article 5 hearing. 13 

  So we have the means to provide a very clean procedure in 14 

making that jurisdictional determination, whether or not he is a 15 

privileged or unprivileged belligerent.  And we would be doing it 16 

without derogating the Geneva Conventions, which I think is a very 17 

important matter for going forward with these policies. 18 

 MJ [LT COL PAUL]:  And essentially, it‘s still the defense‘s 19 

position that the commission does not have the authority to make that 20 

decision. 21 

 ADC [MAJ PIERCE]:  Again, since he has contested, since he has 22 

raised an element of doubt, we have to go back to Article 5.  And 23 
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again, I think that was a demonstrated Congress‘s intent when they 1 

made that specific reference to Article 4, because the only lawful 2 

means that we have under U.S. domestic law to overcome that 3 

presumption of privileged belligerency is through an Article 5 4 

hearing.  That is not working or in conflict with M.C.A. of 2009. 5 

  Just a couple of other quick points, I would like to point 6 

out that, specifically, Article 5 provides that since status 7 

determination does have the greatest consequences, it should not be 8 

left to a single person.  It‘s been with that--to resolve that a 9 

determination such as this must be decided in a system of checks and 10 

balances in tribunal criminal officers.  So, regardless of a person‘s 11 

rank or position, again, it‘s not meant to be left with just one 12 

person. 13 

  And finally, again, Your Honor, jurisdiction is always a 14 

preliminary matter.  It hasn‘t been established here.  It is always 15 

for the court to determine someone‘s jurisdiction, but again 16 

complying with the law as it‘s written.  We have a motion pending, 17 

and we ask the court to determine this jurisdiction with an Article 5 18 

hearing.  19 

  And finally, the government has shown nothing showing that 20 

they have jurisdiction over Mr. al Qosi at this point other than mere 21 

allegations. 22 

 MJ [LT COL PAUL]:  Thank you. 23 
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   Defense, there were several motions filed previously that 1 

you indicated that you did want to provide argument on, do you want 2 

to deal with this now? 3 

 DC [CDR LACHELIER]:  Is Your Honor referring to D-021, 18 and 4 

20, is that----  5 

 MJ [LT COL PAUL]:  Correct. 6 

 DC [CDR LACHELIER]:  Okay.  Yes, if Your Honor is prepared to 7 

hear them.  We would want to argue them now.  As to 19 and 22, which 8 

we have filed previously, as we discussed in the 802 conference, we 9 

would reserve those motions and the opportunity to amend them when 10 

the new regulations comes out because the arguments on those motions 11 

are heavily contingent on what the regulations say. 12 

 MJ [LT COL PAUL]:  That‘s 19 and what‘s the other one? 13 

 DC [CDR LACHELIER]:  Nineteen and twenty-two, a motion to 14 

dismiss for vagueness, and a motion to dismiss because a violations 15 

of Common Article 3. 16 

 MJ [LT COL PAUL]:  Well, I think 22, certainly the defense 17 

doesn‘t really know what the charges are going to look like, so it‘s 18 

hard to argue that they‘re vague, when we‘re not quite sure what 19 

words are even going to appear in the charges.  So, I will allow the 20 

defense to at least defer 22 until at which time they are provided 21 

with a final wording of the charges.  And what about 20? 22 
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 DC [CDR LACHELIER]:  Yes, I would be prepared to argue that, 1 

Your Honor.  We do have one matter we wanted to add regarding the 2 

amendment of the charges that the government has proposed, if Mr.  3 

Martin may comment on that briefly. 4 

 CDC [MR. MARTIN]:  Your Honor, if I may.  I apologize for taking 5 

it out of sequence, but as you know we‘re handling this a little bit 6 

on the fly.  I just wanted and made one very quick; 30 second 7 

observation about the statutory language that I thought might be 8 

helpful. 9 

 MJ [LT COL PAUL]:  Well, I usually have one counsel per issue.  10 

She can probably read your notes. 11 

[The defense counsel conferred.] 12 

 DC [CDR LACHELIER]:  Under---- 13 

 MJ [LT COL PAUL]:  If you would like a recess----  14 

 DC [CDR LACHELIER]:  No, that‘s fine, Your Honor.  I have it. 15 

 MJ [LT COL PAUL]:  Okay. 16 

 DC [CDR LACHELIER]:  Under section 1804(c), as in Charlie, of 17 

the Military--new Military Commissions Act, paragraph 2 mentions that 18 

the government may amend the charges as needed to properly allege 19 

jurisdiction.  At least, at the very least, as to the allegations of 20 

overt acts that the government is proposing to add, those allegations 21 

are certainly not necessary for jurisdictional purposes.  And clearly 22 

the statutory language is quite clear that‘s only as needed, and we 23 
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would argue that those overt acts that the government is trying to 1 

add are merely for their convenience and--actually it‘s a mystery to 2 

me why that pertains to jurisdiction at all, frankly. 3 

 MJ [LT COL PAUL]:  So, if--and I don‘t think the defense even 4 

conceded this issue--but if the government was allowed to amend the 5 

charges in that essentially, deleting the term ―alien unlawful enemy 6 

combatant,‖ inserting therefore, the terms ―unprivileged enemy 7 

belligerent,‖ that is the ―as needed‖ the defense‘s arguing? 8 

 DC [CDR LACHELIER]:  That‘s correct, Your Honor.  Even though, 9 

we agree we‘re not conceding that even that doesn‘t result in a major 10 

change to the charges, but that‘s exactly what we‘re referring to; 11 

yes, Your Honor. 12 

 MJ [LT COL PAUL]:  And that the (a) through (i)--excuse me, (l), 13 

is not ―as needed‖ under the new law. 14 

 DC [CDR LACHELIER]:  That‘s correct, Your Honor.  15 

 MJ [LT COL PAUL]:  See, she did a good job. 16 

 CDC [MR. MARTIN]:  She did a great job, probably better than I 17 

would have. 18 

 MJ [LT COL PAUL]:  Either side need a break before we proceed 19 

with 20?  20 

 DC [CDR LACHELIER]:  Yes, Your Honor, if we may have a break. 21 

 MJ [LT COL PAUL]:  That‘s fine, 20 minutes sufficient? 22 

 DC [CDR LACHELIER]:  Yes, Your Honor. 23 
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 MJ [LT COL PAUL]:  Okay, court‘s in--excuse me, commission‘s in 1 

recess for 20 minutes. 2 

[The R.M.C. 803 session recessed at 1222, 2 December 2009.] 3 

[The R.M.C. 803 session was called to order at 1256, 2 December 4 

2009.] 5 

 MJ [LT COL PAUL]:  This commission is called to order.  All 6 

parties are present as before the court recessed. 7 

  At this time, Defense, do you want to deal with your equal 8 

protection motion? 9 

 DC [LCDR LACHELIER]:  Yes, Your Honor. 10 

 MJ [LT COL PAUL]:  Okay.  On the 19th of December 2008, the 11 

defense filed a defense motion to dismiss for lack of jurisdiction 12 

under an equal protection issue.  That will be marked appropriately. 13 

  On the 9th of January, the government response to that was 14 

filed with the court.  That will also be given the appropriate 15 

appellate exhibit number. 16 

  And then, on the 24th of November 2009, the defense filed 17 

an amended defense motion to dismiss for lack of jurisdiction, equal 18 

protection, and this was amended in light of the 2009 M.C.A. 19 

  And, Defense, you may proceed. 20 

 DC [LCDR LACHELIER]:  Thank you, Your Honor. 21 

  Your Honor, the Equal Protection Clause is--as it‘s known 22 

to most of us lawyers, articulates essential aim of our judicial 23 
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system.  And that is that all of those charged with a crime must, and 1 

I‘m quoting from the Supreme Court, ―must, so far as the law is 2 

concerned, stand on equality by the bar of justice in every American 3 

court‖. 4 

  I don‘t think anybody disputes that this is an American 5 

court, regardless of the geography and, in fact, this is an--a court 6 

of American creation.  Yet---- 7 

[LCDR Lachelier consulted with counsel.] 8 

 DC [LCDR LACHELIER]:  There‘s--there‘s no question, however, 9 

that the Military Commissions Act, even the one passed in 2009, 10 

explicitly discriminates and implies only to enemies.  That‘s been 11 

clear in the language of the Act itself and in the congressional 12 

language that was put on the floor--stated on the floor at the time 13 

of passage of the Act, both in 2006 and in 2009. 14 

  So explicitly, Congress has created a statutory scheme that 15 

flies in the face of the Equal Protection Clause.  The government has 16 

a burden now.  Do we ever separate and distinguish between aliens and 17 

U.S. citizens?  Of course, we do in the immigration context, for 18 

example.  That‘s traditionally an area where we have recognized 19 

there‘s an ability to distinguish aliens from citizens.  But when 20 

we--when the government engages in that kind of discrimination, it 21 

has the burden of showing a compelling government interest to do so. 22 
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  In its brief, the government cites or states that ―it is a 1 

legitimate allegation,‖ and I‘m quoting from their brief at page 5, 2 

―a legitimate obligation of the government to punish those who are at 3 

war with the United States and its allies.‖  On page 7, the 4 

government says in its brief, ―It is also a legitimate concern of the 5 

government to punish those who commit violations of the Law of War.‖  6 

None of those reasons state any basis for discrimination of aliens.  7 

And no one is contesting that there is a history and body of case law 8 

allowing the government to punish violations of Law of War. 9 

  What we are contesting is the ability of the government to 10 

distinguish aliens and say, ―Only aliens will be subject to these 11 

abridged procedures.‖  That is the problem with the Military 12 

Commissions Act, and that is where the Military Commissions Act 13 

infringes on the Equal Protection Clause. 14 

  The fact is that the Law of War can be violated by citizens 15 

and non-citizens alike, U.S. citizens that is.  The government can‘t 16 

show any reason why an alien is at a greater degree of culpability 17 

that warrants putting an alien through abridged proceedings that a 18 

U.S. citizen is not capable of.  The U.S.--the fact is the U.S. has 19 

prosecuted aliens in Article 3 courts and does so every day.  There‘s 20 

nothing strange about putting aliens in Article 3 courts and nothing 21 

phenomenal about doing so. 22 
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  There‘s also nothing strange about subjecting U.S. citizens 1 

to Law of War courts.  We did it in World War II.  There was nothing 2 

about the military tribunals in World War II that stated that they 3 

should only apply to aliens.  So it‘s not a foreign concept to say 4 

that you are going create proceedings, we should be able to subject 5 

us, as well as aliens, ―us‖ being U.S. citizens, as well as aliens, 6 

to those abridged proceedings and obviously justify why we‘re doing 7 

so. 8 

  I would also note for the court‘s attention that the 9 

presidential order that established the original military tribunals 10 

in 2002, made no distinction between aliens and citizens; it applied 11 

to both.  So for the government to now claim that, under the Military 12 

Commission Act of 2006 and 2009, there is some legitimate compelling 13 

interest, it‘s just not credible.  The President obviously didn‘t 14 

think so when he created the tribunals in 2002. 15 

  The history of the Geneva Conventions also--and what it 16 

constitutes--a regularly constituted court, sorry for the repetition 17 

of my words there.  But what--what is a regularly constituted court 18 

also does not allow for discrimination based on citizenship.  Both 19 

the language of the Geneva Conventions, but also contrary to the 20 

Geneva Conventions, state that ―court proceedings should be carried 21 

in a uniform manner,‖ and I‘m quoting from commentary that the ICRC 22 

issued in 1960, ―Court proceedings under the Geneva Convention should 23 
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be carried out in a uniform manner, whatever the nationality of the 1 

accused.  Nationals, friends, and enemies all should be subject to 2 

the same rules and procedure and judged by the same courts.‖  There 3 

is, therefore, no question of setting up special tribunals to try war 4 

criminals of enemy nationality. 5 

  Actually, the very reason that a regularly constituted 6 

court concept was created in the Geneva Conventions was to guard 7 

against and to respond to the fact that there was a push to create 8 

tribunals only for aliens, and that‘s what this commentary is 9 

directed at, I believe, and that‘s what the Geneva Conventions were 10 

trying to prevent from happening.  So what Congress has created here 11 

in the military commissions is exactly--it‘s exactly what the Geneva 12 

Conventions guarded against.  And it is also what the--what our Equal 13 

Protection Clause prevents from having to happen to aliens. 14 

  There is no compelling government interest justifying the 15 

abridged rights that the Military Commissions Act subjects detainees 16 

at Guantanamo to.  There‘s no evidence that there is a greater 17 

foreign threat from alien enemies than there is from a U.S. enemy who 18 

commits a war crime.  We are capable, in our own courts and Article 3 19 

courts, of trying U.S. citizens, and we have done so for war crimes 20 

and, so therefore, there‘s no reason why an alien can‘t also be tried 21 

there.  The government has absolutely no nexus to explain why an 22 
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alien should be tried here and U.S. citizens should be tried in the 1 

United States. 2 

  So both, under our own constitutional precedent and under 3 

the Geneva Conventions, we have no grounds for distinguishing and 4 

applying abridged rights to aliens in the commissions.  By doing so, 5 

the Military Commissions Act is unconstitutional on its face.  And 6 

you should apply, and the standard is strict scrutiny of--of the 7 

statutory language to try to glean whether there is a compelling 8 

interest for the government--for the Congress‘s actions here. 9 

  There--I‘m sorry, Your Honor, I‘m still looking for---- 10 

[LCDR Lachelier looked through her notes.] 11 

 DC [LCDR LACHELIER]:  So strict scrutiny is the standard that 12 

you should apply in determining the constitutionality of the Military 13 

Commissions Act.  And it can‘t be clearer that the intent of Congress 14 

is to discriminate and it can‘t be clearer that the government, in 15 

their brief and in the statute, has not advanced any compelling 16 

governmental interests. 17 

  Finally, as I mentioned, the precedents are so clear, both 18 

in the Geneva Conventions and in applying the Equal Protection 19 

Clause, that there is no basis here for why aliens would be a greater 20 

risk than any U.S. citizen, and why a U.S. citizen could not be tried 21 

in the commissions, or why an alien could not be tried in an Article 22 

3 court.  To have these commissions only for aliens is unjustifiable. 23 
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  I‘ll close with Justice Scalia‘s concurring opinion in 1 

Cruzan, which he said that, ―Nothing opens the door to arbitrary 2 

actions so effectively as to allow officials to pick and choose only 3 

a few to whom they will apply legislation.  Our salvation is the 4 

Equal Protection Clause, which requires the democratic majority to 5 

accept for themselves and their loved ones what they impose on you 6 

and me.‖  And again, that echoes the language in commentary that I 7 

mentioned in the Geneva Conventions.  There is no grounds for the 8 

[inaudible] and exceptions for the M.C.A. in the Constitution. 9 

 MJ [LT COL PAUL]: Thank you.  And, Government, your position? 10 

 ATC [CPT QUINN]: Yes, ma‘am.  A couple of preliminary points 11 

in response and a bit of a theme you may be used to by now and make 12 

it more--Mr. al Qosi, as an unprivileged enemy belligerent, does not 13 

enjoy a full pan of constitutional rights available to citizens of 14 

the United States or others who are before U.S. courts.  The only 15 

case--the case defense cites for a variety of issues relating to this 16 

point is, of course, [inaudible] decision of last summer, which was 17 

very limited, it stood for the proposition--stands for the 18 

proposition that an individual with no connection to the United 19 

States other than his belligerency against it is entitled under the 20 

Constitution to no more than a hearing, having his Habeas Corpus 21 

petition heard in federal court.  The protection of the 14th 22 
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Amendment and 5th Amendment and various other amendments, various 1 

other protections, simply don‘t apply. 2 

  The second point--then therefore, the [inaudible] to making 3 

protection.  The second point, preliminary point, I think the 4 

government contends that defense counsel misstated or misunderstands 5 

the basis of scrutiny that aliens, which the accused obviously is not 6 

a citizen of the U.S., deserve in analyzing their access to 7 

protection under the Equal Protection Clause of the 14th and the 5th 8 

Amendment.  Aliens are not a suspect class vis-à-vis federal law.  9 

There is a case out there, Graham versus Richardson, that the defense 10 

cites in its brief, that stands for the proposition that aliens as a 11 

class do, for the purposes of state legislation, in and among 12 

their--in and among that class, deserve close judicial scrutiny, not 13 

strict scrutiny, close judicial scrutiny.  That case is 14 

absolutely--Graham is absolutely silent, and it‘s the only case that 15 

the defense cited, and it‘s absolutely silent on the relationship of 16 

the federal government to aliens as a class. 17 

  With that--in that case, the proper analysis is not strict 18 

scrutiny with a compelling government interest and law narrowly 19 

tailored to mean that interest; rather it‘s a rational basis.  The 20 

government does contend that, for sake of argument, the M.C.A. does, 21 

in fact, comport with even strictest scrutiny.  However, it‘s 22 

not--again, that‘s just argument.  In point of fact, with the 23 
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government--with the line on in--in creating a scheme under the 1 

M.C.A. for the trying of aliens, unprivileged belligerents, is based 2 

on their rational analysis, at a rational level.  Aliens are not a 3 

suspect class.  They‘re a class of people, who pursuant to the Equal 4 

Protection Clause, deserve analysis of any law for any governmental 5 

action, U.S. government action, on a rational basis. 6 

  The application of the M.C.A. to only aliens is a rational 7 

distinction when the United States is at war with foreign enemies.  8 

The United States is at war with foreign enemies.  The United States 9 

government has a responsibility to protect its citizens and to fight 10 

against its foreign enemies.  That couldn‘t be more rational conduct 11 

on the part of the United States government. 12 

  The government does not, therefore, violate the equal 13 

protection component of the 14th or the 5th Amendment when it set up 14 

the M.C.A. to try foreign enemies against the United States of 15 

America.  The United States has historically and appropriately drawn 16 

distinction, during time of war, between citizens--between citizens, 17 

U.S. citizens, who assist our enemies and foreign aliens going back 18 

to as far as the Continental Congress subjecting spying by all 19 

persons, not citizens, of the United States to--or of the colonies to 20 

military tribunals.  30 years later, when adopting new articles of 21 

war, after the United States had properly adopted--and won of the 22 

Revolutionary War, Congress continued the distinction between 23 

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE



 385 

citizens and persons, that is persons owing allegiance to United 1 

States and others. 2 

  In both World War I and World War II, there are examples of 3 

the United States prosecuting alien enemies under military 4 

commissions, under circumstances in which the citizens assisting 5 

those enemies were tried in civilian court at a time where the 6 

federal government must use force to prevent the enemy, whether a 7 

foreign state or a terrorist organization, from threatening the 8 

security of the nation.  In doing so, it is entirely rational and 9 

appropriate and legitimate for Congress to distinguish between 10 

citizens and enemies in the use of force, as well as in the decision 11 

how to try them for violations of the Law of War. 12 

  So again, as a threshold issue, Mr. al Qosi doesn‘t have 13 

standing based off of the M.C.A. and the rights available to him as 14 

an unprivileged enemy belligerent, to claim a protection of the 14th 15 

and 5th Amendment.  And notwithstanding that, he is not a member of a 16 

suspect class that deserves strict scrutiny, or rather member of a 17 

class that in analyzing the actions the United States government 18 

takes against them, you must just simply employ the rational basis 19 

test.  Is the M.C.A. rationally based--a rational action by the 20 

United States government against its foreign enemies?  The government 21 

contends that it is exactly that. 22 

 MJ [LT COL PAUL]:  Thank you. 23 
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 ATC [CPT QUINN]:  Thank you. 1 

 MJ [LT COL PAUL]:  Commander Lachelier, anything else you like 2 

to add? 3 

 DC [CDR LACHELIER]:  Just briefly, Your Honor.  Thank you.  The 4 

government claims that Mr. al Qosi has no standing to make an equal 5 

protection argument.  I would draw the government‘s attention to the 6 

language of its own government when it submitted--its representatives 7 

testified before Congress and submitted a letter from the Department 8 

of Justice to Congress during consideration of the Military 9 

Commissions Act.  I believe he‘s the Deputy Secretary of State--I‘m 10 

sorry, Secretary--sorry, Deputy Attorney General, David Crist, 11 

testified that due process does apply in military commissions.  I 12 

believe he said aspects of due process apply.  He did testify that 13 

aspects of due process apply in the military commissions or that they 14 

would apply under the Act.  At that time, he was testifying before 15 

the Senate Judiciary Committee in July. 16 

  In addition, the Department of Justice in, I think, also 17 

July, submitted a letter to the Senate Judiciary.  A letter to the 18 

Assistant Attorney General, Roland Wyche, in which Mr. Wyche opined 19 

for the department that due process applied in the military 20 

commissions.  So I would draw the court‘s attention and the 21 

government‘s attention to that communication, official 22 
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communications, from the government and testimony from the executive 1 

regarding applicability of due process in the military commissions. 2 

  Even if you take the government‘s argument that equal 3 

protection doesn‘t apply, you still have the Geneva Conventions, and 4 

the Military Commissions Act makes clear its intention of trying to 5 

bring the law in conformance with the Geneva Conventions.  So I would 6 

draw your attention to the language I cited in my opening argument 7 

about the Geneva Conventions, and the fact that the notion of a 8 

regularly constituted court was created to guard against applying 9 

laws to aliens only, applying abridged rights to aliens only. 10 

  Now even if you take a rational basis test, there is, as 11 

the government would argue applies here, there is nothing rational 12 

about the government‘s conduct of the Military Commissions Act 13 

applying only to aliens.  First, I would point out that the case that 14 

the government cited in another motion we just argued, Mr. Walker 15 

Lindh, is a U.S. citizen; and government acknowledged he‘s a U.S. 16 

citizen.  He claimed to be Taliban; we tried him in Article 3 courts.  17 

There is nothing rational about why someone who the government 18 

alleges to be an enemy, but happens to be alien now, is tried here. 19 

  And then, perhaps the most obvious irrationality of this 20 

prejudice--sorry, this discriminatory system that‘s been created 21 

here, is the fact that the government is, concurrent with trying 22 

Mr. al Qosi here in the commissions, has decided that three--I‘m 23 
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sorry, five detainees from Guantanamo will be tried in federal court 1 

in the United States.  What‘s the rational basis for having Mr. al 2 

Qosi here in an abridged rights system, when supposedly, according to 3 

the government‘s theory of the case--in the case of the five accused 4 

in the 9/11 events, those are the high value--whatever phraseology 5 

the government rhetoric--the government‘s using in their reference, 6 

they are going to federal courts and they will get the rights 7 

accorded in federal court.  But somehow Mr. al Qosi presents a 8 

greater risk, or is the type of alien that we‘ve decided we want to 9 

try in military commissions. 10 

  Again, it‘s difficult to argue this because it‘s so 11 

irrational and the government‘s conduct, both recently and in that 12 

decision of taking five to Article 3 courts, but also in trial--in 13 

the fact that it tried an American citizen in Article 3 courts in the 14 

past for being a Taliban member, is evidence that there is no 15 

rationality of the government‘s conduct here. 16 

  So it doesn‘t pass the tests constitutionally, and it 17 

doesn‘t pass the test under the Geneva Conventions.  And the Military 18 

Commissions Act fails on this point. 19 

 MJ [LT COL PAUL]: Thank you.  Anything the government wants to 20 

add?  The defense will get the last word. 21 

 ATC [CPT QUINN]: No, ma‘am. 22 
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 MJ [LT COL PAUL]: Okay.  And, Defense, did you want provide 1 

argument on 18? 2 

 DC [CDR LACHELIER]: Yes, Your Honor.  Mr. Martin will take that. 3 

 MJ [LT COL PAUL]: Okay.  On the 17th of November--well, let‘s 4 

go back, on the 19th of December 2008, the defense filed a motion, 5 

defense motion to dismiss for lack of jurisdiction, bill of 6 

attainder.  The government--and that will be appropriately marked.  7 

The government response to that motion was filed on the 9th of 8 

January 2009.  That will be marked appropriately.  The defense reply 9 

to the government response was filed with the commission on the 14th 10 

of January 2009.  And then on the--although it‘s not marked as an 11 

amended motion, Defense, does the motion you filed on the 17th of 12 

November 2009 essentially serve as that? 13 

 CDC [MR. MARTIN]:  That‘s what it is, Your Honor. 14 

 MJ [LT COL PAUL]:  Okay.  Then on the 17th of November 2009, the 15 

defense did file a defense motion to dismiss for lack of 16 

jurisdiction, bill of attainder, and essentially that is, given the 17 

new law, an amended version of their original motion.  And all of 18 

those four documents will be marked appropriately. 19 

  Okay, you may proceed.  Thank you. 20 

 CDC [MR. MARTIN]:  Thank you, Your Honor.  Your Honor, as you 21 

just indicated, it‘s the defense‘s position that the Military 22 

Commissions Act constitutes an unconstitutional bill of attainder 23 
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because it specifically targets a particular group for punishment.  1 

And accordingly, we think it should be struck down as 2 

unconstitutional. 3 

  Formally speaking, there are three requirements for 4 

legislation to be considered an impermissible bill of attainder.  It 5 

has to single out a particular individual or group; it has to 6 

be--they have to be singled out based on irreversible past conduct; 7 

and they have to be singled out for legislatively defined or imposed 8 

punishment.  I would just note that the severity of the 9 

punishment--I‘ll just note that the severity of the punishment is 10 

irrelevant to the question of whether or not something constitutes a 11 

bill of attainder. 12 

  Now, in our view, the M.C.A. is a bill of attainder because 13 

it plainly singles out alien unprivileged belligerents--excuse me, 14 

alien unprivileged enemy belligerents for distinct treatment under 15 

the statute.  And I would just note the emphasis with which the 16 

selection of this particular group has been made.  You‘re not just 17 

talking about enemy belligerents, but unprivileged enemy 18 

belligerents.  You‘re not just talking about any unprivileged enemy 19 

belligerents, but they have to be aliens, as well, as Commander 20 

Lachelier talked about.  So we have a very specific selection taking 21 

place here. 22 
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  The second requirement for legislation to be considered a 1 

bill of attainder that the selection has to based on irreversible 2 

past conduct, and that‘s certainly true here because the group being 3 

selected is based under an alleged affiliation with al Qaeda, or 4 

their engagement in hostilities against the United States.  Plainly 5 

those are also irreversible forms of past conduct. 6 

  Now, we don‘t understand the government to be arguing in 7 

their opposition that either of those two components of what 8 

constitutes a bill of attainder are not met; that is, it seems to be 9 

agreed that those two things are true about the M.C.A.  The dispute 10 

centers on whether or not the M.C.A. constitutes punishment within 11 

the meaning of the bill of attainder clause and, therefore, is 12 

unconstitutional. 13 

  And we say that there are three, at least three, forms of 14 

punishment imposed by the M.C.A. 2009.  The first is the adoption of 15 

looser hearsay rules than are the case either in regular military 16 

tribunals or in civilian court.  The second is a permission to 17 

introduce evidence based--or derived from coercion, or based on 18 

compulsory self-incrimination.  And the third is the inclusion of at 19 

least two offenses; and the two offenses that Mr. al Qosi is charged 20 

with here, material support for terrorism and conspiracy, which are 21 

non-war crimes.  So by making things that are not war crimes not only 22 

punishable that, too, constitutes a form of punishment. 23 
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  Now, the government has essentially two arguments in 1 

response.  And I‘m sure they‘ll correct me if I‘ve got them wrong, 2 

but the first, and we‘ve heard a preview of this already, is that 3 

this is not an impermissible bill of attainder because it--the bill 4 

of attainder clause is, of course, in the Constitution and the 5 

Constitution doesn‘t apply in Guantanamo Bay.  They base their 6 

argument on the 1950 case from the Supreme Court, Eisentrager.  We 7 

say that‘s no longer good law.  We say that the court‘s more recent 8 

decision in Boumediene makes clear that certain, at least certain 9 

very important portions of the Constitution do apply in Guantanamo 10 

Bay.  And so the government has taken an unrealistically narrow 11 

meaning of Boumediene to say it applies to habeas and only to habeas.  12 

I would just note that, if you look at the Boumediene decision, one 13 

of the reasons that it says habeas does apply at Guantanamo Bay is 14 

because it‘s an absolutely essential instrument in protecting the 15 

separation of powers that‘s--that is at the heart of our 16 

constitution.  That certainly applies to the bill of attainder clause 17 

because the whole theory of the bill of attainder clause is that it‘s 18 

for a legislator to pass the law, but for the judiciary to issue 19 

punishments. 20 

  We would also say, in response to the government‘s argument 21 

that the Constitution does not apply, that that argument actually is 22 

irrelevant in this context because we‘re not talking here about a 23 
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question of individual rights and whether Mr. al Qosi does or does 1 

not have the right to invoke the bill of attainder clause as a 2 

personal right, but rather as a structural limitation on the powers 3 

of our government to act.  And so the structural limitation on the 4 

power of government to act exists independent of where it acts.  It 5 

applies wherever and however the government acts.  And I would just 6 

draw the court‘s attention to the Downes case and also the Reid v. 7 

Covert case that we cited in our briefs.  And as such I would argue 8 

that the court has not only the power but the duty to enforce those 9 

structural limitations. 10 

  Now, the second argument that the government makes is to 11 

say that this not an impermissible bill of attainder.  It is--I‘ll 12 

put it in my own words but I think accurate still--that subjecting 13 

the alien unprivileged enemy belligerents to trial by military 14 

commissions does not constitute prohibited punishment, as such.  It‘s 15 

the result of the trial that will determine whether or not the 16 

defendant is punished.  So, in a sense, the M.C.A. sets up a process 17 

that does in itself constitute punishment. 18 

  From our perspective, that argument proves entirely too 19 

much because in--under this reasoning, Congress could, for example, 20 

present set up a purely non-judicial process in which guilt was 21 

entirely preordained in order to avoid the bar imposed by the bill of 22 

attainder clause.  And we say that that‘s--that would certainly be 23 
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equally impermissible under the bill of attainder clause.  And I 1 

would draw the court‘s attention to the discussion in the Cummings v. 2 

Missouri case that we cite in our brief.  And the quotation there, 3 

I‘ll just recite it because I think it‘s particularly appropriate, 4 

―The Constitution deals with substance, not shadows.  If the 5 

inhibition can be evaded by the form of the enactment its insertion 6 

in the fundamental law was a vain and futile procedure.‖  That‘s 17 7 

US at 325. 8 

  And we say that‘s exactly what‘s going on here.  By 9 

lowering the applicable evidentiary hurdles, by permitting into 10 

evidence, evidence that other American courts would plainly exclude, 11 

Congress was making a clear effort to facilitate the conviction and 12 

punishment of the individuals that are the subject of the M.C.A.  And 13 

it was doing exactly the same thing by inventing two offenses triable 14 

by military commission that would not otherwise be available.  So, 15 

the system and the process that Congress created is designed to 16 

render punishment all but inevitable; and surely this is the same 17 

thing as imposing the punishment directly. 18 

  I‘ll close with some quotations from the legislative 19 

history, which under the case law that we cite in our brief are very 20 

relevant to the determination of whether or not something constitutes 21 

a bill of attainder because clearly Congress‘s purpose in enacting 22 

the law bears on the question of whether it was or was not intended 23 
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as punishment.  And, in our view, Congress‘s goal is very clear from 1 

the legislative history.  And it makes clear that it was enacted for 2 

a punitive purpose.  And again, these are just a couple of quotations 3 

from our brief, but if the court will indulge me. 4 

  According to Senator Bonds, ―The Supreme Court, which 5 

brought about the need for this legislation, deals with Hamdan.  6 

Let‘s be clear, Hamdan was Osama bin Laden‘s bodyguard and driver.  7 

This is the kind of person about whom we are talking.  These people 8 

are not U.S. citizens, arrested in the U.S. on some civil offense, 9 

they are, by definition, aliens engaged in or supporting terrorist 10 

hostilities against the U.S. and doing so in violation of the laws of 11 

war.‖  Another statement from Senator Cornyn, ―I hope my colleagues 12 

will send a clean bill to be reconciled with the House version and 13 

sent to the President right away, so that before too long, we can see 14 

that some of the war criminals who sit detained in Guantanamo Bay may 15 

be brought to justice.‖  Another statement from Representative 16 

Hunter, ―Without this action, the United States has no effective 17 

means to try and punish the perpetrators of September 11th, the 18 

attack on the U.S.S. Cole, and the embassy bombings.‖ 19 

  Your Honor, for all of these reasons, it‘s the defense‘s 20 

perspective that the bill--the M.C.A. was plainly adopted for 21 

purposes of punishing a very particularly defined group, which Mr. al 22 
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Qosi is allegedly a member.  And so, it must be struck down as 1 

unconstitutional. 2 

 MJ [LT COL PAUL]: Thank you.  And, Government Counsel? 3 

 ATC [CPT QUINN]: Yes, ma‘am.  Ma‘am, defense counsel did such 4 

justice to--in summarizing the government‘s brief and our central 5 

arguments.  I‘m going to argue by analogy here.  Picking defense 6 

counsel‘s explanation of three elements of a bill of attainder and 7 

then why the bill of attainder [inaudible]. 8 

  How about a group of military members, United States 9 

military members, many of whom are here today, need irreversible past 10 

conduct, signing up, putting your hand, swearing to protect and 11 

defend.  Many need a law, a law directly targeted at them that is 12 

going to inflict and curtail their rights in some way.  That‘s the 13 

U.C.M.J. 14 

  What does the U.C.M.J. provide for?  The U.C.M.J. provides 15 

for NJP, non-judicial punishment.  It metes out punishment without 16 

any judicial process whatsoever.  Is the U.C.M.J. a bill of 17 

attainder?  No.  The U.C.M.J. isn‘t a bill of attainder.  It‘s not a 18 

bill of attainder because the United States Constitution--the 19 

political branches are tasked with--tasked with providing for 20 

regulation of global land enabled forces of the United States of 21 

America.  Under that authority, they provided a particular class of 22 

people who have irreversible past conduct, curbed rights 23 
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under--pursuant to the U.C.M.J.  Why then is the bill of attainder, 1 

by analogy, why--under the same analysis is the M.C.A. not a bill of 2 

attainder?  You have a group.  You have unprivileged alien enemy 3 

belligerents.  You have irreversible past conduct, taking up arms 4 

against the United States of America.  And you have a law, the M.C.A. 5 

  And we‘ll get to the punishment in a second, but there 6 

is--but there‘s--punishment is the process, not non-judicial process, 7 

but a fully dressed out judicial process, to include the presumption 8 

of innocence, counsel of one‘s own choosing, et cetera, et cetera.  9 

None of which is available at an NJP, incidentally.  But 10 

nevertheless, why is this not a bill of attainder if the 11 

constitutional authority who regulate naval and land forces save the 12 

U.C.M.J. from being a bill of attainder?  What constitutional 13 

authority saves the M.C.A. from being a bill of attainder? 14 

  The constitutional authority is the power the political 15 

branches have to make rules for the government to define and inflict 16 

punishment pursuant to the law of nations.  That‘s in the 17 

Constitution; define and punish according to the law of nations.  18 

That‘s the constitutional basis for allowing the M.C.A.  That‘s why 19 

it‘s not a bill of attainder.  That‘s why--and by analogy, that‘s why 20 

the U.C.M.J. or the power to regulate the land and naval forces did 21 

not apply to the U.C.M.J. as a bill of attainder.  This is 22 

established. 23 
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  Now getting to the punishments themselves and whether, as 1 

defense counsel said, there is a particular group at issue in the 2 

M.C.A.  It‘s not--it‘s not as narrow as a group as maybe he says it 3 

is.  There are a lot of people out there in the world right now who 4 

are unprivileged alien enemy belligerents of the United States of 5 

America.  We‘re not talking about a discreet--put a number on it, 6 

number of people in any specificity.  Their irreversible past 7 

conduct--or irreversible past conduct, the conduct that allows them 8 

to be targeted by the U.M.C.A. [sic]--that‘s the wrong word--to be 9 

dealt with by the U.C.M.J. is their irreversible past conduct in 10 

taking up arms against the United States of America. 11 

  Now the punishment, you know, this is where we really go 12 

through the looking glass with defense‘s argument.  The punishment 13 

that is being meted out, by their theory, is this process.  Is a 14 

process whereby they have defense counsel, some of them best defense 15 

counsel in the United States of America, if not the world, have come 16 

to the aid of these gentlemen--of this gentleman, of the accused.  17 

They have--they benefit from the--they benefit from the presumption 18 

of innocence.  In the ad seriatim that defense counsel laid out where 19 

we could--where we could make any argument that has some kind of team 20 

of judicial--of judicial process.  We could take that and say that 21 

isn‘t a bill of attainder because there it is a process of some kind 22 

and, therefore, a predetermined outcome gets you there. 23 
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  That can‘t happen where there‘s a presumption of innocence 1 

with a neutral judge.  It‘s simply cannot happen, it cannot happen in 2 

this process.  It cannot legitimately thought to be--to be punishment 3 

in and of itself. 4 

  As for hearsay and possible coercion of evidence, the new 5 

M.C.A. raises the bars for both of those instances quite high.  And 6 

practically, as we both know and as everybody knows, military judges 7 

in the commissions have, notwithstanding the rules, as laid out under 8 

the M.M.C., have been very hesitant to allow coerced testimony and/or 9 

apparently coerced testimony or allegedly coerced testimony and/or 10 

hearsay.  The only instance where hearsay has been allowed, to my 11 

knowledge and I could be wrong about this and could stand to be 12 

corrected, but the only instance where hearsay has been allowed is 13 

the Hamden case, where Khalid Sheik Muhammad was allowed his hearsay 14 

statement about the status within the al Qaeda organization of Hamden 15 

was allowed in by the judge on behalf of the defense.  That was the 16 

only hearsay that‘s been allowed in.  It benefits both sides.  How 17 

can that be a punishment? 18 

  The mere allowance of hearsay evidence isn‘t a punishment.  19 

It goes on all the time in continental judicial processes, whether 20 

dealing in the ICTY or the ICTR or the ICC, whether they in certain 21 

circumstances allow for hearsay, but it‘s not even limited to that.  22 

In Europe‘s everyday judicial courts allow for hearsay under certain 23 
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circumstances.  That cannot be properly conceived as a punishment in 1 

and of itself. 2 

  The Constitution conferred on Congress the explicit power 3 

to punish offenses against the law of nations.  Because the power to 4 

punish war crimes is explicitly committed to Congress, it is entirely 5 

up to Congress to determine how it shall punish those offenses.  6 

That‘s what the M.C.A. has done.  The M.C.A. has--is punishing those 7 

offenses pursuant to its constitutional power to define and punish 8 

the law of nations.  And just as the U.C.M.J., which under defense 9 

counsel‘s definition would be a bill of attainder, but for the 10 

constitutional authority of the United States government to regulate 11 

its land and naval forces, the M.C.A. arguably could be a bill of 12 

attainder, but for the United States government‘s ability and 13 

responsibility to define and punish the law of nations.  Thank you 14 

very much. 15 

 MJ [LT COL PAUL]:  Thank you.  Anything additional, Defense? 16 

 CDC [MR. MARTIN]:  Just had a couple of very quick points, Your 17 

Honor.  First, counsel for the government didn‘t spend much time on 18 

the subject of aversions dealing with coercion and compulsory self-19 

incrimination.  I think understandably so because these are not 20 

arcane procedural matters.  These go right to the core of what 21 

justice means in the United States.  The protection that the M.C.A. 22 
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provides against the introduction of coercive or self-incriminating 1 

statements is that they be deemed voluntary. 2 

  Now, there‘s a body--a significant body of case law that 3 

coerced testimony--self-incriminatory testimony could be coerced 4 

testimony and is intrinsically not voluntary.  So there‘s this 5 

imbedded contradiction in the M.C.A. itself and the deprivation on 6 

this right not to have evidence coerced from one goes to the very 7 

heart of our justice system and justice. 8 

  Finally, a quick point on the argument that somehow the 9 

power entrusted in Congress to define and punish a law of nations 10 

means it could adopt any kind of bill of attainder it likes, so long 11 

as it justifies that on [inaudible] that power plainly can‘t be 12 

right.  Plainly, the Congress‘s power to define and punish the laws 13 

of nation must be--must be constrained by its obligation not to enact 14 

a bill of attainder.  That‘s all, Your Honor.  Thank you. 15 

 MJ [LT COL PAUL]:  Thank you.  Defense, are you ready to argue 16 

021? 17 

 DC [CDR LACHELIER]:  Yes, Your Honor. 18 

 MJ [LT COL PAUL]:  Okay.  On the 19th of December 2008, the 19 

defense filed a defense motion to dismiss for lack of jurisdiction, 20 

that is, absence of armed conflict.  And on the 9th of January 2009, 21 

the government filed their response to that defense motion.  Both of 22 
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these documents will be marked or given the appropriate appellate 1 

exhibit number. 2 

  You may proceed.  Thank you. 3 

 DC [CDR LACHELIER]:  Thank you, Your Honor.  This motion to 4 

dismiss is never questioning the jurisdiction.  The issue is 5 

jurisdictional because military commissions were created to try 6 

violations of laws of war.  If there is no war, therefore, by 7 

implication then there is no jurisdiction.  And the allegations 8 

against Mr. al Qosi all pertain to events that occurred when there 9 

was no war. 10 

  The government‘s allegations date back to, in the current 11 

charge--charge sheet, to 1996 and, at that time, there was no war, 12 

contrary to the government‘s allegations in its brief.  The 13 

government details a number of events and terrorist attacks that it 14 

now claims, including a declaration by Usama Bin Laden in 1996, as 15 

indicia of the fact that there is a war.  Nothing in certainly our 16 

domestic law indicates that Osama bin Laden is--has the authority to 17 

declare war and that that becomes authoritative in the United States 18 

courts.  But that is the gist of the government‘s argument. 19 

  In fact, the law, as it is internationally and as we see it 20 

domestically, requires an actual armed conflict.  And how we 21 

determine whether there‘s an armed conflict is in referring to both 22 

international law and even our own domestic law and the 23 
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determinations that the Supreme Court made in the United States 1 

versus Hamdan or Hamdan versus United States decision in 2006.  I 2 

apologize it‘s Hamdan versus Rumsfeld.  One--in that opinion, the 3 

Supreme Court found that the authorization for the use of military 4 

force, the AUNF that was issued in September of 2001, was not 5 

retroactive.  So, at the very least, even the Hamdan opinion finds 6 

that there was no war prior to the AUNF on September 18, 2001. 7 

  In referring to international law and the International 8 

Criminal Tribunal for the former Yugoslavia, one decision came up and 9 

it has an authoritative tadic that we cite in our briefs--and that‘s 10 

T-A-D-I-C--refers to certain factors that the court has to look to 11 

determine if there is a war or if there is an armed conflict.  And 12 

that is the intensity of the conflict and the organization of the 13 

parties in the conflict.  Now, these criteria apply, as we say in our 14 

brief, for the purposes at a minimum of distinguishing an armed 15 

conflict, a true armed conflict, from banditry, unorganized, and 16 

short-lived insurrections or terrorist activities. 17 

  So we need to look at whether there is--at the intensity of 18 

a conflict and the organization of the parties in order to determine 19 

if there is an armed conflict.  And terrorist activities, isolated 20 

events, in and of themselves, do not constitute an armed conflict. 21 

  So referring the court back to the charge sheet, and the 22 

dates and the charge sheet, as it consists right now at least, not 23 

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE



 404 

being in the charge sheet--occurred during a time of war or whether 1 

an armed conflict existed.  There were terrorist acts that occurred, 2 

but there was no armed conflict.  Even the Code of Federal 3 

Regulations, which we reference in our brief, also defines armed 4 

conflict as ―sustained combat‖.  So our own federal law looked to the 5 

same standard that AT applied in the former Yugoslavia tribunals and 6 

looks for a sustained--some evidence of sustained combat before there 7 

is actually an armed conflict. 8 

  And I can get the court the exact language, but the 9 

President himself in the late ‗90s, President Clinton at the time, 10 

discussed how we were not at war.  We responded to terrorist attacks, 11 

but we were not at war.  There were Presidential declarations to take 12 

effect at the time.  Even the language that the government cites in 13 

its briefs discussing various opinions from a number of government 14 

officials, none of those officials say we are at war.  The government 15 

references a speech that President Clinton made that just basically 16 

briefs the country on our response to the attacks on the embassy 17 

bombings in 1998.  Nothing in that statement that the government 18 

cites from the president at the time references any claim that we 19 

are--we were at war at that time.  So if there was no war at the time 20 

of the acts that are alleged to have been committed in this charge, 21 

then there is no jurisdiction of this court. 22 
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  And both in the Hamdan ruling and in ex parte hearing, the 1 

Supreme Court decision came in coming out of World War II tribunals.  2 

―The offense charged must have been committed within the period of 3 

war.  No jurisdiction exists to try offenses committed either before 4 

or after the war.‖  So--and that‘s from Herron and Hamdan similarly 5 

held that ―the alleged acts must have been committed in the theater 6 

of war and during, not before, the relevant conflict.‖  We don‘t--we 7 

simply don‘t have those black and white facts here, Your Honor, and 8 

therefore, there is--there is no armed conflict and, again, this 9 

commission does not have jurisdiction over the offenses charged 10 

against Mr. al Qosi. 11 

 MJ [LT COL PAUL]:  Thank you.  And, Government? 12 

 ATC [CPT QUINN]:  May I, Your Honor.  Happily, Your Honor, it‘s 13 

a new day.  Armed conflict without hostilities is in; the new M.C.A. 14 

does not mention armed conflict; it mentions hostilities.  I suppose 15 

there‘s room for us arguing--I‘m sure we‘ll be arguing at some point 16 

about what hostilities means under Geneva et al.  But one thing that 17 

no longer applies thanks to the new M.C.A. is armed conflict. 18 

  To that point, when we get to arguing about hostilities and 19 

whether the accused‘s--conduct under the accused--the alleged conduct 20 

of the accused took place within hostilities against the United 21 

States of America per the new M.C.A, that‘s going to be a factual 22 

determination for the members, Your Honor.  That is--it‘s an issue of 23 
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fact; it‘s not an issue of law.  The members will be presented with 1 

evidence.  They will make their determination as to whether 2 

hostilities against the United States of America, per the M.C.A. and 3 

jury instructions, were ongoing at the time.  Armed conflict is out. 4 

  Toward that end, Your Honor, the government would--or 5 

wishes to amend--or add, not amend, add an attachment to its response 6 

to D-021.  With the court‘s permission, you have not seen this; we 7 

came to this in the last 20 minutes.  Defense has not seen it as 8 

well.  May I approach? 9 

 MJ [LT COL PAUL]:  You may.  Obviously provide defense a copy. 10 

 ATC [CPT QUINN]:  Yes, ma‘am. 11 

[The assistant trial counsel complied.] 12 

 ATC [CPT QUINN]:  This is--we would like to add this as 13 

attachment J to our response, although that response deals with the 14 

concept of armed conflict.  As we say, hostilities is in now, armed 15 

conflict is out.  This is what--attachment J--the government proposed 16 

attachment J is testimony from the East African embassy bombing trial 17 

in relevant part regarding fatwa‘s given by Osama bin Laden in Sudan 18 

as early as 1992.  The defense has been provided with this entire 19 

transcript previously.  This is the relevant part of the transcript 20 

that we would like to add as an attachment to show that hostilities 21 

were ongoing--to demonstrate that hostilities were ongoing prior to 22 

2001. 23 
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  And we‘d simply would like to reiterate that this is 1 

ultimately a factual--whether the alleged crimes of the accused 2 

occurred within the context of hostilities against the United States 3 

of America is a factual determination for the members and not part of 4 

the preliminary determination.  We would also like to point out that 5 

in both Hamdan--U.S. v. Hamdan and U.S. v. Bahlul, both gentlemen 6 

were convicted of crimes pre-dating 2001--9/11/2001. 7 

 MJ [LT COL PAUL]:  I will allow the government to add this to 8 

their motion. 9 

 ATC [CPT QUINN]:  Say again, ma‘am. 10 

 MJ [LT COL PAUL]:  I said I will allow the government to just 11 

add this to their motion. 12 

 TC [CPT QUINN]:  Thank you, ma‘am.  Nothing further. 13 

 MJ [LT COL PAUL]:  I mean I don‘t think it substantially changes 14 

the position of the defense at all, does it? 15 

 DC [CDR LACHELIER]:  I‘ll be honest, I was trying to listen to 16 

the government‘s argument, Your Honor, and I haven‘t really looked at 17 

it. 18 

 MJ [LT COL PAUL]:  We can take a break in place. 19 

 DC [CDR LACHELIER]:  If I can take a quick break, yes. 20 

 MJ [LT COL PAUL]:  Certainly. 21 

 DC [CDR LACHELIER]:  Thank you. 22 

 ATC [CPT QUINN]:  Ma‘am, if I may? 23 
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 MJ [LT COL PAUL]:  You may. 1 

 ATC [CPT QUINN]:  I would like to point out the first page 2 

simply--this may be a bit confusing--the first page simply is from 3 

the earliest part of the trial itself--or the direct examination 4 

itself, establishes who the witness is.  The relevant part begins on 5 

the second page, because it‘s just question, answer, question, 6 

answer.  We went ahead and put that early page that determines who 7 

the witness himself was that is speaking. 8 

 MJ [LT COL PAUL]:  And then---- 9 

 ATC [CPT QUINN]:  It‘s not--it‘s joined. 10 

 MJ [LT COL PAUL]:  And it‘s a ten-page document? 11 

 ATC [CPT QUINN]:  Yes, ma‘am. 12 

[Paused for defense counsel to review document.] 13 

 DC [CDR LACHELIER]:  Your Honor, we‘re prepared to address it.  14 

As to the government‘s--since the government‘s exhibit appears to be 15 

sworn testimony from the trial, I would note that it cites the name 16 

of someone I know to be a former, at least at this point, U.S. 17 

attorney as one of the people conducting the examination.  And so, 18 

because it is sworn testimony, we have not had a chance, obviously, 19 

to cross-examine or to object to the introduction of something that 20 

could be used as sworn testimony.  But that‘s more ministerial at 21 

this point. 22 
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  The overall objection that we have to this exhibit, Your 1 

Honor, is that discusses a timeframe that is not relevant to the 2 

current charge sheet.  The charge--the testimony in here discusses 3 

the timeframe 1992-93 and, again, the charge sheet, as it stands 4 

right now, talks about 1996. 5 

  Finally, to the merits of what I think the government‘s 6 

offering the exhibit for, which is to claim that there was a fatwa or 7 

some type of declaration against the United States made by members of 8 

al Qaeda back in 1992-93, I would just refer the court back to my 9 

argument that whether an armed conflict exists is contingent on the 10 

continued acts of violence and prolonged--some kind of prolonged 11 

combat, and not a mere declaration by some enemy. 12 

  Now, as to the government‘s comment that somehow 13 

hostilities is an entirely new jurisdictional question, we‘ll 14 

reserve--if the government is going to make that claim, reserve the 15 

ability to make objections on jurisdictional grounds for their new 16 

claim to a new definition of what war is that therefore apparently 17 

changes the jurisdiction of this court. 18 

  But I would draw the court‘s attention right now to page 8 19 

of our motion--our original motion filed on December 19th of 2008.  20 

On page 8, and I apologize if the pages are not numbered, but I‘ll 21 

reference the case I‘m talking about to the court, there is an 22 

opinion that we cite from ICTY, from the International Criminal 23 
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Tribunal for the former Yugoslavia, Naletilić and Martinović, I‘m 1 

terrible with those words, I apologize, but this opinion states, 2 

―There must be a close nexus between the armed conflict and the 3 

alleged offense.‖  Meaning that the acts of the accused is closely 4 

related to hostilities.  The reason that I‘m pointing the court to 5 

that is not just because the quote is relevant, but also because the 6 

court there equates armed conflict and hostilities, and uses the 7 

terms interchangeably. 8 

  So, the government‘s argument that somehow a change in 9 

words--a play on words by Congress in using ―hostilities‖ now and not 10 

―armed conflict‖ does not change the assessment of the situation.  It 11 

is still--the court still needs to find the existence of an armed 12 

conflict--hostilities, if that‘s what the government wants to call 13 

it--which requires sustained aggression between the parties over a 14 

period of time in order for an armed conflict to exist.  Thank you. 15 

 MJ [LT COL PAUL]:  Thank you.  And are there any other motions 16 

that either the defense or the government want to argue at this time? 17 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 18 

 MJ [LT COL PAUL]:  Okay.  And from the defense? 19 

 DC [CDR LACHELIER]:  No, thank you, Your Honor. 20 

 MJ [LT COL PAUL]:  Okay.  Counsel, what I plan on doing is I do 21 

want to take the remainder of this afternoon to consider the 22 

government request, essentially motion, to amend the charges, as well 23 
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as D-023, is the defense‘s motion for a status determination.  I 1 

don‘t think we can do anything until we get rulings on those two 2 

issues, because unless we know what the charges are going to look 3 

like, pretty much both sides are limited in proceeding.  As well as 4 

personal jurisdiction is kind of the first hurdle that we jump in the 5 

race, and the court is not quite sure that we have jumped that hurdle 6 

yet. 7 

  So what I‘m going to do is I‘m going to recess the 8 

commission at this time and we are going to reconvene at 9 o‘clock 9 

tomorrow morning, at which time the court hopes to have rulings in at 10 

least those two areas.  I don‘t anticipate that either side was 11 

planning on leaving the island today, were they? 12 

 DC [CDR LACHELIER]:  No, Your Honor. 13 

 TC [CDR PADGETT]:  No. 14 

 DC [CDR LACHELIER]:  We‘re trapped. 15 

 MJ [LT COL PAUL]:  And is 9 o‘clock a satisfactory time for both 16 

sides? 17 

 CDC [MR. MARTIN]:  May we have a moment please, Your Honor---- 18 

 MJ [LT COL PAUL]:  You may.  I noticed some movement over on the 19 

defense table.  Certainly. 20 

 CDC [CDR LACHELIER]:  I need to explain to---- 21 

 DC [CDR LACHELIER]:  Your Honor, if I may, just one ministerial 22 

matter.  The--I think the guards, because they weren‘t sure when the 23 
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hearing started this morning, brought him in at 7 o‘clock--brought 1 

Mr. al Qosi in at 7 o‘clock this morning, and he was sitting 2 

from 7:00 until he came in the courtroom.  So, I would ask that if we 3 

start at 9:00 it be possible that he brought so far in advance.  I 4 

assume that won‘t happen again.  I think it was just a question of 5 

the guards not being aware of when the hearing started. 6 

 MJ [LT COL PAUL]:  What we can do is we can move it again to 10 7 

o‘clock.  That‘s fine.  I don‘t think any plane is leaving, it‘s my 8 

understanding, until Friday.  Is that correct? 9 

 TC [CDR PADGETT]:  That‘s correct, Your Honor. 10 

 DC [CDR LACHELIER]:  Right.  It‘s not so much the time, Your 11 

Honor.  I don‘t think.  I mean the guards can correct me if I‘m 12 

wrong.  I don‘t think when the hearing begins; it‘s a question how 13 

soon they bring him.  We would just like him not to be brought two 14 

hours, three hours---- 15 

 MJ [LT COL PAUL]:  I do know, and there was some discussion in 16 

this in regards to earlier motions, that it does take a considerable 17 

amount of time in order to transport Mr. al Qosi from where he is 18 

housed here to the courtroom.  So, what I‘ll do is let‘s plan on 10 19 

o‘clock tomorrow morning and then in that regard hopefully now 20 

everyone knows that the earliest that Mr. al Qosi needs to be in the 21 

courtroom is 10 o‘clock.  So, I don‘t--I‘m not going to tell the 22 

guards what time to pick him up or what time to transport him, and 23 
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unless the defense needs to have him here at an earlier time--I mean 1 

I know they need to have him here a little bit before the commission 2 

starts.  I don‘t think three hours is reasonable.  If he‘s here half 3 

an hour or 45 minutes before the commission start, that‘s fine.  I‘m 4 

not going to dictate what time to have him here, but at least it‘s 5 

noted and now everyone knows we‘re starting at 10 o‘clock tomorrow 6 

morning. 7 

  So hopefully, Mr. al Qosi, they will adjust the time at 8 

which you are transported over here so you do not have to sit here 9 

for a considerable amount of time waiting for us to finally get into 10 

court.  I think there was also a delay, Mr. al Qosi, in that we did 11 

have a hearing outside of the court, an 802 conference, before we 12 

ever started and that probably extended that a little bit as well.  13 

And I don‘t think the guards were notified of that.  So, in regards 14 

to that delaying the time at which you had to stay here, I apologize 15 

for that because I did not notify anyone that we were going to have 16 

an 802 prior to the session starting today.  We will not have an 802 17 

prior to session starting tomorrow, but we will begin at 10 o‘clock 18 

tomorrow morning. 19 

  Anything else from either side before the court recesses 20 

for today? 21 

 TC [CDR PADGETT]:  No, ma‘am. 22 

 DC [CDR LACHELIER]:  No thank you, Your Honor. 23 
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 MJ [LT COL PAUL]:  Court‘s in recess until 10 o‘clock tomorrow 1 

morning. 2 

[The R.M.C. 803 session recessed at 1402, 2 December 2009.] 3 

[The R.M.C. 803 session was called to order at 1011, 3 December 4 

2009.] 5 

 MJ [LTC PAUL]:  This military commission is called to order and 6 

all parties are present as before when the court recessed yesterday 7 

afternoon. 8 

  As we discussed yesterday, the commission is going to issue 9 

rulings on Prosecution 010 as well as Defense 023, and I am ready to 10 

do so. 11 

  What I‘m going to start with first is Prosecution 010, and 12 

I have provided both of these written rulings to the commission‘s 13 

staff and they will be provided to you, you know, as standard and 14 

what we normally do by electronic means.  But I am going to read 15 

these into the record at this time. 16 

  On 24 November 2009, the government filed a notice to amend 17 

charges.  On 2 December 2009, the government orally presented this 18 

motion, providing the commission and the defense with the proposed 19 

amended changes, and that document has been marked as AE 49.  All 20 

documents submitted to the commission, as well as arguments presented 21 

by both sides, were considered in making the following finding. 22 
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  Facts:  One, on 8 February 2008, two charges, each 1 

consisting of a single specification, were originally sworn against 2 

the accused alleging conspiracy and providing material support for 3 

terrorism. 4 

  Before I proceed, Mr. al Qosi, I did not check, is the 5 

headphones working for you? 6 

[The accused shook his head in an affirmative response.] 7 

 MJ [LTC PAUL]:  Okay.  He has shaken his head yes. 8 

  Let me reread that.  ―The offenses were referred by the 9 

convening authority on 5 March 2008, under the authority of the 10 

Military Commissions Act of 2006. 11 

  Two, the accused was arraigned on these charges on 10 April 12 

2008.  Since then, the commission has convened sessions on numerous 13 

occasions, including 22 May 2008, 23 July 2008, 19 November 2008, 14 

15 July 2009, 21 October 2009, and 2 December 2009, the last session 15 

being in accordance with the Military Commissions Act of 2009. 16 

  Three, as reflected in the proposed changes, the government 17 

seeks permission to amend the charges as follows: 18 

 A.  Delete ―alien unlawful enemy combatant‖ and substitute 19 

―unprivileged enemy belligerent;‖ 20 

     B.  Amend the acts alleged in paragraphs a through i of the 21 

original Charge I, Conspiracy, to those in paragraphs a through l of 22 

AE 49; and  23 
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          C.  Expand the timeframe for the acts alleged in Charge I, 1 

Conspiracy, and Charge II, Providing Material Support for Terrorism, 2 

by 4 years, that is, from 1996 to 1992. 3 

  Law and Discussion:  The Military Commissions Act of 2009, 4 

that is, 10 U.S.C. Section 1804(c), Charges and Specifications, 5 

states, in pertinent part: 6 

  Section 1804, Proceedings Under Prior Statute:  7 

Notwithstanding the amendment made by section 1802: 8 

  One, any charges or specifications sworn or referred 9 

pursuant to Chapter 47A of Title 10, United States Code, as such 10 

chapter was in effect on the day before the date of the enactment of 11 

this Act, shall be deemed to have been sworn or referred pursuant to 12 

Chapter 47A of Title 10, United States Code, as amended by Section 13 

1802; and 14 

  Two, any charges or specifications described in paragraph 15 

(1) may be amended, without prejudice, as needed to properly allege 16 

jurisdiction under Chapter 47A of Title 10, United States Code, as so 17 

amended, and crimes triable under such chapter. 18 

  Five, this is an issue of first impression for military 19 

commissions.  However, under the guidance provided by 10 U.S.C. 20 

Section 948b(c), while the Uniform Code of Military Justice, UCMJ, 21 

does not, by its terms, apply to trials by military commission, the 22 

procedures for military commissions are based upon the procedures 23 
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applicable to general courts-martial and may be used as reference. 1 

The commission notes that the Rules for Courts-Martial, R.C.M., and 2 

the 2006 Rules for Military Commission, R.C.M.--or R.M.C., which is 3 

not likely to substantially change even if amended in accordance with 4 

the M.C.A. of 2009, are substantially identical regarding changes to 5 

charges and specifications.   6 

  Six, under both R.M.C. 603 and R.C.M. 603, changes to 7 

referred charges are considered as either ―minor‖ or ―major.‖  Rule 8 

for Military Commissions 603 states, ―Minor changes in charges and 9 

specifications are any except those which add a party, offenses, or 10 

substantial matter not fairly included in those previously preferred, 11 

or which are likely to mislead the accused as to the offenses 12 

charged.‖ 13 

 CDC [MR. REICHLER]:  Forgive me, ma‘am, but I believe the 14 

translators are not keeping up, as a result Mr. al Qosi isn‘t. 15 

 MJ [LTC PAUL]:  Okay.  I‘ll slow down, how‘s that? 16 

 CDC [MR. REICHLER]:  Thank you, ma‘am. 17 

 MJ [LTC PAUL]:  Thank you. 18 

  Seven, the discussion accompanying the Rule for Military 19 

Commission 603(a) adds clarity by stating that, ―Minor changes 20 

include those necessary to correct in artfully drafted or redundant 21 

specifications; to correct a misnaming of the accused; to allege the 22 

proper article; or to correct other slight errors.  Minor changes 23 
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also include those which reduce the seriousness of an offense, as 1 

when the value of an allegedly stolen item in a larceny specification 2 

is reduced, or when a desertion specification is amended to allege 3 

only unauthorized absence.‖   4 

  Eight, in contrast, Rule for Military Commission (d) [sic] 5 

directs that major changes may not be made over the objection of the 6 

accused unless the charges are withdrawn and re-referred.  R.C.M. 7 

603, that is, Rule for Court-Martial 603, directs that changes or 8 

amendments to charges or specifications, other than minor changes, 9 

may not be made over the objection of the accused unless the charge 10 

or specification is preferred anew.  The defense has objected to the 11 

amendments proposed by the government.  12 

  Nine, each of the government‘s proposed amendments must be 13 

addressed separately as their impact differs.  The Military 14 

Commissions Act of 2009, that is, 10 U.S.C. Section 948c, states that 15 

―Any alien unprivileged enemy belligerent is subject to trial by 16 

military commission.‖  Thus, the substitution of the term 17 

―unprivileged enemy belligerent‖ for ―alien unlawful enemy combatant‖ 18 

is clearly jurisdictional in nature and directly authorized by the 19 

M.C.A. of 2009. As a matter of note, the jurisdictional language and 20 

the proposed change in this regard, under the normal charging 21 

practices of the Uniform Code of Military Justice, would be 22 

considered ―minor‖ in nature. 23 
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  Ten, however, the proposed amendments to the overt acts 1 

alleged in Charge 1 are more troubling in nature as the 4-year 2 

expansion of time and addition of overt acts dramatically changes the 3 

nature of the offense alleged.  When considering the distinction 4 

between ―minor‖ and ―major‖ amendments to charges and specifications, 5 

the military appellate system has focused on a two-prong test used by 6 

our federal system, and I have cited U.S. versus Sullivan, and the 7 

actual cites are in the written ruling.  U.S. versus Moreno and U.S. 8 

versus Smith.  Essentially, amendment is permitted if no new or 9 

additional offenses are charged and if the substantial rights of the 10 

accused are not prejudiced.  As to the second test, Sullivan sets out 11 

the proposition that what must be avoided is denying the accused a 12 

chance to effectively defend himself by failing to provide notice of 13 

the charges that he is facing. 14 

  Eleven, in the case at hand, trial preparation has been 15 

ongoing for almost 2 years, numerous motions have been filed and 16 

numerous sessions have been held based on the charges referred in 17 

February 2008.  In contrast, the government now proposes expanding 18 

the timeframe of the offenses alleged from 5 years, that is, 1996 to 19 

2001, to 9 years, 1992 to 2001, as well as the general substance of 20 

the overt acts alleged in Charge I.  While the basic element of the 21 

offense conspiracy does not change, nor is a greater punishment 22 

possible, the scope of the crimes the accused must defend against 23 
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will have shifted dramatically.  The government does not seek to 1 

correct a slight error with these amendments; rather, it seeks to 2 

fundamentally alter the charges against the accused.  Therefore, the 3 

proposed changes, in regard to the overt acts alleged, is a major 4 

change which cannot be made over the objection of the accused at this 5 

point in the proceedings. 6 

  Conclusion:  Twelve, the proposed deletion of the words 7 

―alien unlawful enemy combatant‖ and substitution of the words 8 

―unprivileged enemy belligerent‖ in each charge is specifically 9 

authorized under the M.C.A. of 2009, and is not only a minor change, 10 

but also one needed to properly allege jurisdiction.  It is, 11 

therefore, allowed. 12 

  Thirteen, however, the changes proposed by the government 13 

in regards to the overt acts alleged in Charge I and the time periods 14 

alleged in Charge I and Charge II are essentially new and additional 15 

offenses and contain substantial matters not fairly included in those 16 

previously referred.  Additionally, significantly changing the 17 

charges and specifications at this juncture in the point in the 18 

commission process brings unfair surprise to the accused. 19 

  Wherefore, based on the above, the government‘s motion to 20 

amend the charges is granted, in part only.  The government may amend 21 

the charges and specifications by changing the jurisdictional basis 22 

for the charges from ―alien unlawful enemy combatant‖ to ―alien 23 
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unprivileged enemy belligerent.‖  All other proposed amendments are 1 

denied. 2 

  And as I stated, that will be provided to all parties 3 

electronically, as is standard practice. 4 

  Any questions in regard to the commission‘s ruling 5 

regarding P-010? 6 

 TC [CDR PADGETT]:  No questions from the government. 7 

 MJ [LTC PAUL]:  And any questions from the defense? 8 

 DC [CDR LACHELIER]:  No, ma‘am. 9 

 MJ [LTC PAUL]:  I will now read into the record the court‘s 10 

ruling in regards to Defense 023 motion. 11 

  On 19 December 2008, the defense filed a motion requesting 12 

the commission order an Article 5 status determination, or, 13 

alternatively, dismiss the charges for lack of jurisdiction.  On 14 

9 February--excuse me -- on 9 January 2009, the government filed a 15 

response to the motion.  On 14 January 2009, the defense filed a 16 

reply to the government‘s response, and on 24 November 2009, the 17 

defense filed an addendum to their original motion.  Essentially, the 18 

defense now asserts that the government lacks personal jurisdiction 19 

over the accused under the Military Commissions Act, that is, M.C.A., 20 

of 2009, as it has not yet been determined that the accused is an 21 

alien unprivileged enemy belligerent.  The government opposed the 22 

original motion arguing, in part, that the military judge may 23 
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determine the accused‘s status at trial.  No written response was 1 

provided by the government as to the defense‘s amended motion.  All 2 

documents submitted to the commission, as well as arguments presented 3 

by both sides, were considered in making the following finding: 4 

  Facts:  One, on 8 February 2008, the convening authority 5 

referred the charges and specifications against the accused to trial 6 

by military commission, alleging he was subject to trial by military 7 

commission as an alien unlawful enemy combatant under the Military 8 

Commissions Act, M.C.A., of 2006. 9 

  On 28 October 2009, changes to the M.C.A. were enacted, and 10 

the M.C.A. of 2009 changed the jurisdiction of a military commission 11 

to offenses committed by an alien unprivileged enemy belligerent. 12 

  Three, on 24 November 2009, the government requested that 13 

they be allowed to amend the charges to conform with the new 14 

jurisdictional requirements of the M.C.A. of 2009.  The commission 15 

has ruled that the government is allowed to make a change to the 16 

charge sheet by deleting the words ―alien unlawful enemy combatant‖ 17 

and substituting therefore the words ―alien unprivileged enemy 18 

belligerent.‖  Thus, it is likely that the government will be 19 

alleging the accused is subject to trial by military commission as an 20 

alien unprivileged enemy belligerent. 21 
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  Law and Discussion:  Four, the burden is on the government 1 

to show by a preponderance of the evidence that the accused is 2 

subject to the jurisdiction of this commission. 3 

  Five, as discussed above, 10 U.S.C. Section 948c, Military 4 

Commissions Act of 2009, states that military commissions have 5 

personal jurisdiction over any alien unprivileged enemy belligerent.  6 

10 U.S.C. Section 948a, M.C.A. of 2009, defines an unprivileged enemy 7 

belligerent as an individual, other than a privileged belligerent, 8 

who A) has engaged in hostilities against the United States or its 9 

coalition partners; (B) has purposely and materially supported 10 

hostilities against the accused [sic] or its coalition partners; or 11 

(C) was part of al Qaeda at the time of the offense alleged.  It 12 

further defines privileged belligerent as an individual belonging to 13 

one of the eight categories enumerated in Article 4 of the Geneva 14 

Convention Relative to the Treatment of Prisoners of War. 15 

  Six, to date, no military commission or any other forum has 16 

found the accused to be an alien unprivileged enemy belligerent.  The 17 

accused is within his rights to request such a determination.  He is, 18 

in essence, properly challenging the personal jurisdiction of the 19 

military commission through this motion to dismiss. 20 

  Seven, 10 U.S.C. Section 948d, M.C.A. of 2009, states that 21 

―A military commission is a competent tribunal to make a finding 22 

sufficient for jurisdiction.‖  While the defense asserts that the 23 
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only competent authority to make such a determination is an Article 5 1 

hearing, applying the procedures set forth in Army Regulation 180-9 2 

[sic], that is, Enemy Prisoners of War, Retained Personnel, Civilian 3 

Internees and Other Detainees, this commission does not concur.  4 

While Army Regulation 180-9 [sic] may provide useful guidance, that 5 

regulation is not determinative of jurisdiction in a military 6 

commission.  Additionally, this commission does not concur with the 7 

government‘s assertion that the military judge should defer 8 

determination on the accused‘s status until conclusion of the 9 

presentation of evidence at trial. 10 

  Eight, under the M.C.A. of 2009, and current commission 11 

case law, the military judge has the power and authority to hear 12 

evidence concerning, and ultimately decide the accused‘s status and 13 

whether jurisdiction attaches.  When challenged by the accused, a 14 

determination regarding personal jurisdiction should be made by a 15 

military judge or the military judge prior to presentation of any 16 

evidence on the merits.  In addition, under Rule for Military 17 

Commissions 201, a military commission always has the authority to 18 

determine whether it has jurisdiction. 19 

  Nine, the determination of an individual‘s combatant status 20 

for purposes of establishing a commission‘s jurisdiction does not 21 

preclude him from raising any affirmative defenses, nor does it 22 

obviate the government‘s obligation to prove beyond a reasonable 23 
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doubt the elements of each substantive offense.  In other words, a 1 

pretrial finding by the military judge by a preponderance of the 2 

evidence that the accused is an alien unprivileged enemy belligerent 3 

does not eliminate the requirement for the commission members to find 4 

beyond reasonable doubt the accused‘s status, if an element of the 5 

offense. 6 

  Conclusion, wherefore, based on the above, the defense 7 

position that an Article 5 status tribunal is a prerequisite to 8 

establishing the jurisdiction of this commission is rejected, and the 9 

relief sought from that position is denied.  The government request 10 

that this commission defer ruling on its personal jurisdiction over 11 

the accused until after the presentation of proof at trial is also 12 

denied.  A hearing will be held 6 January 2010, at which time the 13 

government will be required to establish personal jurisdiction of the 14 

accused by a preponderance of the evidence. 15 

  And are there any questions in regards to the commission‘s 16 

ruling on Defense Motion 023? 17 

 TC [CDR PADGETT]:  Not from the government. 18 

 MJ [LTC PAUL]:  And any questions from the defense? 19 

 DC [CDR LACHELIER]:  Is Your Honor going to issue any kind of 20 

schedule when the government might have to tell the defense what 21 

witnesses it will produce at the hearing in January? 22 
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 MJ [LTC PAUL]:  I think the standard rules are--is it a week 1 

prior?  I think a week prior to a hearing. 2 

 DC [CDR LACHELIER]:  Okay. 3 

 MJ [LTC PAUL]:  I would ask at least a week prior to---- 4 

 TC [CDR PADGETT]:  It will be more in advance than that. 5 

 MJ [LTC PAUL]:  ----6 January, or as soon as possible provide 6 

the court--excuse me--the commission and the defense a list of what 7 

exhibits you plan on offering, as well as a list of what 8 

motions--excuse me--what witnesses you plan on calling. 9 

 TC [CDR PADGETT]:  Yes, ma‘am. 10 

 MJ [LTC PAUL]:  And I do--and this is stated in this--this 11 

ruling as well.  The Army regulation does provide some good guidance.  12 

I carefully reviewed that Army regulation and there are no rights in 13 

the Army regulation that the detainee--that Mr. al Qosi is not going 14 

to be provided.  Basically, they‘re the same rights that he has at 15 

this commission.  And, obviously, I will also have to look at the 16 

Geneva Conventions in determining whether or not status has attached. 17 

  Any other questions from either side? 18 

 TC [CDR PADGETT]:  No, ma‘am. 19 

 DC [CDR LACHELIER]:  No, ma‘am. 20 

 MJ [LTC PAUL]:  So the next session will be held in accordance 21 

with the court‘s ruling on the 6th of January 2010, here at GTMO.  22 

And this court is in recess until that time. 23 
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[The R.M.C. 803 session recessed at 1033, 3 December 2009.]  1 

[END OF PAGE] 2 

3 
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[The R.M.C. 803 session was called to order at 0934, 7 July 2010.] 1 

 MJ [LT COL PAUL]:  The hearing is called to order.  2 

  Government Counsel, I understand that since the last 3 

session, in December, we have a new convening order.  Is that 4 

correct? 5 

 TC [CDR PADGETT]: Yes, ma‘am, that‘s correct. 6 

 MJ [LT COL PAUL]: And can you just provide and put on the 7 

record the information in regards to the new convening order? 8 

 TC [CDR PADGETT]: Yes, ma‘am, there is an amended convening 9 

order dated 24 June 2010, basically replacing the members or 10 

substituting the members, a copy of which I have already provided the 11 

clerk and asked that it be marked as the next appellate exhibit. 12 

[The court reporter handed AE 91 to the military judge.] 13 

 MJ [LT COL PAUL]: That will be marked as Appellate Exhibit 91. 14 

  And prior to the court convening today, we did have a 15 

government motion to amend the charges.  That was filed on the 15
th
 of 16 

June 2010, and we will discuss that motion later in detail, and the 17 

marking of that motion.  But, Defense Counsel, I want to ensure, have 18 

you been provided a copy of the current charges, as amended? 19 

 CDC [MR. REICHLER]:  Yes, ma‘am. 20 

 MJ [LT COL PAUL]: Okay.  And we have also at--I also requested 21 

yesterday, that the government counsel prepare a flyer, that is 22 

normally done, usually at the time that the members are called so 23 
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that the members understand exactly what the charges are that the--in 1 

this case, Mr. al Qosi plead too.  And we have done that and that 2 

flyer has been marked as Appellate Exhibit 88.  And that is 3 

essentially the charges as they now stand. 4 

  And also, let's follow up with some administrative matters.  5 

Government Counsel, at this time, will you please note who is present 6 

at your table? 7 

 TC [CDR PADGETT]:  Yes, ma'am.  The accused and the following 8 

persons are present: 9 

  LIEUTENANT COLONEL NANCY PAUL, MILITARY JUDGE; 10 

  MYSELF, COMMANDER PADGETT, LEAD TRIAL COUNSEL; 11 

  LIEUTENANT COLONEL RALPH PARADISO, CO-COUNSEL; 12 

  The members are absent. 13 

  The detailed court reporter has been previously sworn. 14 

 MJ [LT COL PAUL]: And you also, I note, have an administrative 15 

paralegal, is that correct? 16 

 TC [CDR PADGETT]:  Yes, ma'am.  That is LN1   17 

She will be assisting the government, but she is not representing the 18 

government. 19 

 MJ [LT COL PAUL]: Thank you. 20 

  And, Defense Counsel, also will you just please note for 21 

the record who is present at your table as well? 22 
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 CDC [MR. REICHLER]:  Yes, good morning, ma'am.  I am Paul 1 

Reichler, lead defense counsel.  To my left is Mr. al Qosi, the 2 

accused.  To my immediate left is our translator Mr. Zia Naja, and to 3 

my right is my co-counsel, Commander Lachelier, and to my extreme 4 

right is my co-counsel, Major Todd Payne. 5 

 MJ [LT COL PAUL]: Thank you---- 6 

 ADC [MAJ PIERCE]:  Pierce. 7 

 CDC [MR. REICHLER]:  Pierce, I am sorry. 8 

 MJ [LT COL PAUL]: And Trial Counsel, I don't think your 9 

assistant trial counsel--the qualifications have been stated or the 10 

detailing information in regards to your co-counsel, is that correct? 11 

 TC [CDR PADGETT]:  That's correct, ma'am. 12 

 MJ [LT COL PAUL]:  And can you just put on the record--or he may 13 

do so, who he was detailed by and his qualifications as well. 14 

 ATC [LTC PARADISO]:  Good morning, ma'am.  My name is Lieutenant 15 

Colonel Ralph Paradiso.  I have been detailed to the military 16 

commission by the Chief Prosecutor, Office of Military Commissions.  17 

I am qualified under R.M.C. 503, and I have been previously sworn in 18 

accordance with R.M.C. 807.  I have not acted in any manner that 19 

might tend to disqualify me from these proceedings. 20 

  A copy of the detailing order was previously provided to 21 

the court reporter and I ask that it be marked as the next appellate 22 

exhibit in order. 23 
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[The court reporter marked the document as AE 92 and handed it to the 1 

military judge.] 2 

 MJ [LT COL PAUL]: I have been provided a copy of the 24 June 3 

2010 detailing letter.  That will be marked as Appellate Exhibit 92.  4 

It is one page.  I am handing that document back to the court 5 

reporter. 6 

  And, Defense Counsel, if I am correct, all personnel at 7 

your table, the qualifications and the detailing information has 8 

already been provided, correct? 9 

 CDC [MR. REICHLER]:  That's correct, ma'am. 10 

 MJ [LT COL PAUL]: So all personnel required to be sworn have 11 

previously been sworn. 12 

  At this time, I just wanted to note for the record that 13 

since the last session, in December of '09, we have held several 14 

R.M.C. 802 telephone conferences and during those conferences we had 15 

discussed, and I will put those on the record later, the request for 16 

and the grants of continuances.  We also discussed this script that 17 

we would be used today, as well as the information that we would 18 

cover today.  We also had discussions in regards to the Pretrial 19 

Agreement, the Appendix A, and the Stipulation.  And I also had 20 

requested that the Pretrial Agreement, the Stipulation, as well as 21 

Appendix A be translated into Arabic and provided to Mr. al Qosi, as 22 
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well as all of the motions that had been filed, including a motion 1 

for a sentencing instruction.   2 

  In addition, last evening--early evening yesterday, we also 3 

had another 802 conference in which we discussed the timing of 4 

today's hearing, as well as the script and then at that time we also 5 

reviewed the charges, that is AE 88, that are now currently before 6 

the court.   7 

  Does either side have anything additional to add to the 8 

summary of the 802 conferences held? 9 

 TC [CDR PADGETT]:  Not from the government, ma'am. 10 

 MJ [LT COL PAUL]:  Anything additional from defense? 11 

 CDC [MR. REICHLER]:  No, ma'am. 12 

 MJ [LT COL PAUL]: Thank you.  And also prior to today's 13 

hearing, we had several motions filed and I want to make sure that 14 

all of those motions are on the record. 15 

  The last session, in which we were here, was held in early 16 

December, the 3rd of December.  On the 10th of December, I 17 

established 6 January as the next date for the hearing.  On the 17th 18 

of December, both sides requested that that hearing be delayed to 17 19 

February and that request was granted.   20 

   On the 1st of February, the defense filed a request to 21 

delay the hearing to the 7th of April.  The government did not oppose 22 
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that request and the hearing--or the request was granted and the 1 

hearing was delayed.   2 

   On the 17th of March, the defense filed a request to delay 3 

the hearing to the 11th of May.  The government again did not oppose 4 

that request.  And on the 22nd of March, we held telephonic R.M.C. 5 

802 conference and the request to delay the hearing was granted in 6 

part, and at that time I set 4 May as the next hearing date. 7 

  On the 19th of April, both sides requested a delay of the 8 

former hearing date to the 8th of June.  On the 19th of April, that 9 

request was granted, and a hearing date of 8 June was established, 10 

and that is Military Judge Order 14. 11 

  On the 21st of May, again both sides requested a delay of 12 

the hearing date to the 23rd of June, and that request was granted on 13 

the 21st of May, and that is Military Judge Order 15. 14 

  On the 16th of June, again both sides requested a delay of 15 

the hearing to today, the 7th of July, and that request was granted.  16 

All motions which were in writing, as well as all rulings which were 17 

in writing have been marked with the appropriate AE exhibit number.    18 

  In addition, the government filed, and this is Prosecution 19 

Number 13 [AE 84], under seal, a government motion for appropriate 20 

relief for the request for some sentencing--specified sentencing 21 

instructions.  Although the government filed the motion, it was filed 22 

at the request of both sides.  On the 15th of June, I held a 23 
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telephonic R.M.C. 802 conference and at that time, I allowed both 1 

sides to present their positions in regards to this motion, as I did 2 

have some concerns about the requested instructions.   3 

   Both sides did so, and on the 16th of June I issued the 4 

court's ruling in regards to this motion, granting the request of 5 

both sides.  That order [AE 84-A] is also filed under seal, both the 6 

motion and the order are--will be held under seal until which time a 7 

sentence is announced at trial.  And the commission did this in order 8 

to keep the potential commission members from being unduly 9 

influenced, and also to ensure that we start out with a set of fair 10 

and unbiased members.  This case has been getting some press and I 11 

wanted to make sure that any information released did not, in any 12 

way, influence any of the potential court members.  So the court's 13 

ruling in this regard---- 14 

 DC [CDR LACHELIER]:  Ma'am, I am sorry to interrupt, but the 15 

light has been on yellow for a little while, so I just wanted to make 16 

sure the translators are able to keep up.  I apologize. 17 

 MJ [LT COL PAUL]: Thank you. 18 

  Mr. al Qosi, are you being able to have all information--or 19 

any information that I state translated to you? 20 

 ACC [MR. AL QOSI]: [Nodded as to indicate yes.] 21 

 MJ [LT COL PAUL]: And he nodded yes. 22 

  Thank you, Commander Lachelier. 23 
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  As I stated, the court's ruling in that regard, that's 1 

number 13, granted the request.  The ruling as well as the government 2 

motion has been filed under seal and will be held under seal until 3 

further notice from the court. 4 

  In addition, we had a government notice to amend the 5 

charges [AE 83].  I discussed that a little bit earlier when we 6 

talked about the charges as they currently stand.  That was filed on 7 

the 15th of June 2010, as well as an amended government notice to 8 

amend the charges was filed on the 24th of June 2010.   9 

  Defense, although we have previously discussed these 10 

charges, I just want to make sure that it is stated on the record.  11 

Does the defense have any opposition to the changes made to the 12 

charges? 13 

 CDC [MR. REICHLER]:  No, ma'am. 14 

 MJ [LT COL PAUL]:  There being no objections, the government 15 

notice to amend the charges as well as the amended government notice 16 

to amend the charges is granted. 17 

  And as I stated, to ensure that we know exactly how the 18 

charges appeared, I did have AE 88 prepared so that we knew exactly 19 

where we were proceeding. 20 

  In addition, on the 28th of June, I provided a copy of 21 

Military Judge Order 16 [AE 87], and this is essentially an order to 22 

all of the prospective court members.  And I requested that this 23 
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order be sent to the detailed members.  And on the 1st of July, the 1 

clerk of court notified me that that had been done.  This order just 2 

essentially gives some dos and don'ts to the members.  It includes 3 

some general administrative information.  It also gives all 4 

prospective court members an order that they not listen to or read 5 

any account of any of the commissions.  And again, this was done in 6 

order to make sure that we don't have the court members unduly 7 

prejudiced or any--or at least keep to a minimum the information that 8 

the court members have reviewed in regards to this hearing.   9 

  At this time, does either side have any additional motions 10 

or any additional pretrial matters that we need to consider before we 11 

proceed? 12 

 TC [CDR PADGETT]:  Not from the government. 13 

 CDC [MR. REICHLER]:  No, ma'am. 14 

 MJ [LT COL PAUL]: And I did also have prepared and provided to 15 

both sides in yesterday's 802 conference, a current list--at least it 16 

was current as of 7 o'clock last night, of all of the AE exhibits.  17 

Essentially, it includes the appellate exhibit inventory and what we 18 

will do is have up to AE exhibit 93--actually, it was up to exhibit 19 

90, because we have had 91 and 92 marked today.  But the AE exhibit 20 

that was provided to the counsel will now be marked as AE exhibit 93. 21 

[The court reporter marked the exhibit list as AE 93.] 22 
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 MJ [LT COL PAUL]: And anything from either side before we 1 

proceed with pleas? 2 

 TC [CDR PADGETT]:  Not from the government. 3 

 CDC [MR. REICHLER]:  No, ma'am. 4 

 MJ [LT COL PAUL]: And, Defense, is Mr. al Qosi ready to enter 5 

pleas as to the charges? 6 

 CDC [MR. REICHLER]:  Yes, ma'am. 7 

 MJ [LT COL PAUL]: Then at this time, will defense counsel and 8 

Mr. al Qosi please rise. 9 

[The accused and his counsel did as directed.] 10 

 MJ [LT COL PAUL]:  Mr. al Qosi, how do you plead? Before 11 

receiving your pleas, I advise you that any additional motions to 12 

dismiss or any additional motions for appropriate relief should be 13 

made at this time.  And one of the defense counsel can speak for Mr. 14 

al Qosi in this regard. 15 

  CDC [CDR LACHELIER]:  Your Honor, we have no further motions at 16 

this time, and Mr. al Qosi would plead: 17 

  To The Charge--To The Charge-- 18 

  To Charge I and specification  19 
  there under, as amended:     Guilty.  20 

 21 
  To Charge II and specification 22 
  there under:      Guilty. 23 

  MJ [LT COL PAUL]: You may be seated. 24 

[The accused and his counsel did as directed.] 25 
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 MJ [LT COL PAUL]:  And, Defense Counsel, before we proceed, I 1 

want to make sure, has Mr. al Qosi been provided a copy of the charge 2 

sheet translated into Arabic for him to review, and are you satisfied 3 

as to the accuracy of that translation? 4 

 CDC [MR. REICHLER]:  Yes, ma'am, and yes, ma'am. 5 

 MJ [LT COL PAUL]:  And Mr. Reichler, was that translation in--6 

was that provided to you in writing, and do you have a copy of that? 7 

 CDC [MR. REICHLER]:  Yes, ma'am. 8 

 MJ [LT COL PAUL]:  What we will do is I am going to reserve AE 9 

94.  You don't have to provide it to the court reporter at this time.  10 

Just before we leave, I am going to make sure that the court reporter 11 

is provided a copy of those translated charges so that is made a part 12 

of the record. 13 

 CDC [MR. REICHLER]:  Your Honor, if I may, I have a copy right 14 

now if I could provide it. 15 

 MJ [LT COL PAUL]:  You can do that.  And how many pages? 16 

 CDC [MR. REICHLER]:  It is two pages, Your Honor. 17 

 MJ [LT COL PAUL]:  We will have that marked as AE 94. 18 

 CDC [MR. REICHLER]:  Let the record reflect I am handing the 19 

clerk the AE 94. 20 

[The court reporter marked the translation as AE 94.] 21 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you have a copy of the 22 

translated charges in front of you for review? 23 
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 ACC [MR. AL QOSI]:  Yes. 1 

 MJ [LT COL PAUL]:  And are you able to read that document 2 

without any problems? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  Mr. al Qosi, I recommend that during the next 5 

portion of the trial, you keep that document with you, because I will 6 

refer to those charges when I am reading to you some information and 7 

stating to you some information.   8 

   Mr. al Qosi, a plea of guilty is equivalent to a conviction 9 

and is the strongest form of proof known to the law.  On you pleas 10 

alone, and without receiving any evidence, this commission can find 11 

you guilty of the offenses to which you have pled guilty.   12 

  Do you understand that? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  Now, your guilty pleas will not be accepted 15 

by me unless you realize that by your pleas you admit every act and 16 

every element of the offenses to which you are pleading guilty.  In 17 

addition, your pleas of guilty will not be accepted by me unless I am 18 

convinced that you are pleading guilty because you actually are, in 19 

fact, guilty under United States law and under the Military 20 

Commissions Act.  If you don't think you are guilty under the 21 

Military Commissions Act and under the United States law, then you 22 

should not plead guilty to these offenses. 23 
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  Do you understand that, Mr. al Qosi? 1 

 ACC [MR. AL QOSI]:  Yes. 2 

 MJ [LT COL PAUL]:  Now, by your pleas of guilty, you waive or 3 

you give up some very important rights.   4 

   First of all, you give up the right against self-5 

incrimination, that is your right to say nothing at all regarding 6 

these offenses;   7 

   Secondly, you give up the rights to a trial of the facts by 8 

the military commission, that is, your right to have this commission 9 

decide whether you are guilty, based on any evidence that the 10 

government would present and based on any evidence you, yourself, may 11 

elect to present;   12 

   Third, you also give up the right to be confronted by 13 

witnesses who would be called against you in the findings portion of 14 

the commission, and you also give up the right to call witnesses on 15 

your behalf, also in the findings portion of the commission.   16 

   Mr. al Qosi, do you understand that you do have these 17 

rights? 18 

 ACC [MR. AL QOSI]:  Yes. 19 

  MJ [LT COL PAUL]:  And do you understand that by pleading guilty 20 

you are waiving these rights?  21 

  ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  So do you understand, Mr. al Qosi, that by 1 

your pleas of guilty, you have given up these rights?  2 

 ACC [MR. AL QOSI]:  Yes. 3 

  MJ [LT COL PAUL]:  If you continue with your guilty pleas, one 4 

of the government counsel is going to basically have you affirm that 5 

what you are stating is true.  And after that has happened, then I am 6 

going to question you about the facts and the circumstances 7 

surrounding these offenses.  This is done in order for me to 8 

determine whether you actually are, in fact, guilty of the offenses 9 

to which you are pleading guilty.   10 

   Do you understand that, Mr. al Qosi?   11 

  ACC [MR. AL QOSI]:  Yes. 12 

   MJ [LT COL PAUL]:  Do you also understand that if you tell me 13 

anything that is false or anything that is untrue during that 14 

question and answer period that those statements may possibly be used 15 

against you later?  Do you understand that? 16 

  ACC [MR. AL QOSI]:  Yes. 17 

  MJ [LT COL PAUL]:  At this time, will one of the government 18 

counsel please have Mr. al Qosi affirm that what he is stating is the 19 

truth? 20 

[The accused stood and was administered an affirmation.]    21 

  MJ [LT COL PAUL]:  You may be seated. 22 

[The accused did as directed.] 23 
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 MJ [LT COL PAUL]:  Counsel, I have earlier been provided a 6-1 

page stipulation of fact.  Will you please have that marked as 2 

Government Exhibit 1. 3 

 TC [CDR PADGETT]:  Yes, ma'am.  A copy of which--the original of 4 

which I have already provided the clerk, and she has marked that as 5 

Government Exhibit 1. 6 

 MJ [LT COL PAUL]:  That's fine. 7 

[The court reporter handed PE 1 for ID to the military judge.] 8 

 MJ [LT COL PAUL]:  Providing the original back to the court 9 

reporter. 10 

  And, Defense Counsel, I also understand that I had 11 

requested that the Stipulation of Fact be translated into Arabic and 12 

provided to Mr. al Qosi, has that been done? 13 

  CDC [MR. REICHLER]:  Yes, ma'am. 14 

 MJ [LT COL PAUL]:  And what we will do is have a copy of that 15 

document marked as the next Appellate Exhibit, which will be 95. 16 

 CDC [MR. REICHLER]:  And I have that as well, and with your 17 

permission, I will hand that to the court reporter. 18 

 MJ [LT COL PAUL]:  Do you know how many pages that is? 19 

 CDC [MR. REICHLER]:  Five pages, Your Honor. 20 

 MJ [LT COL PAUL]:  And that will be marked as Appellate Exhibit 21 

95. 22 

[The court reporter marked the translation as AE 95.] 23 
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 MJ [LT COL PAUL]:  And that is a translated copy of the 1 

stipulation of fact.  And Defense, are you satisfied as to the 2 

translation of that document? 3 

 CDC [MR. REICHLER]:  Yes, ma'am. 4 

 MJ [LT COL PAUL]:  And also, at this time, do you have any 5 

objection to--Prosecution Exhibit 1 is for identification at this 6 

time, do you have any objection to the admission of Government 7 

Exhibit 1, the stipulation of fact? 8 

 CDC [MR. REICHLER]:  No, ma'am. 9 

 MJ [LT COL PAUL]:  And, Defense Counsel, does Mr. al Qosi have a 10 

copy of Appellate Exhibit 95, the translated stipulation of fact.   11 

 CDC [MR. REICHLER]:  If you would be kind enough to give us a 12 

minute, we will provide it to him right now. 13 

 MJ [LT COL PAUL]:  Certainly. 14 

[The defense counsel provided a copy of the translation to the 15 

accused.] 16 

 CDC [MR. REICHLER]:  Thank you, ma'am. 17 

  MJ [LT COL PAUL]:  Mr. al Qosi, are you able to read that 18 

document without any problems? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  And at this time, Defense Counsel, will you 21 

please show Mr. al Qosi a copy of Government Exhibit 1, that is the 22 

stipulation of fact? 23 
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[The defense counsel did as directed.] 1 

 CDC [MR. REICHLER]:  Yes, ma'am.  We would like to show him, of 2 

course, the signed version. 3 

 MJ [LT COL PAUL]:  What you can do is, you can retrieve 4 

Government Exhibit 1 for the court reporter and use the original. 5 

[The defense counsel did as directed.] 6 

 CDC [MR. REICHLER]:  Thank you, Your Honor.      7 

 MJ [LT COL PAUL]:  And Mr. Reichler, can you go ahead and turn 8 

to Page 6 of that document?  Actually, I see the translator is doing 9 

it.  That is fine. 10 

 CDC [MR. REICHLER]:  Yes, ma'am. 11 

[The accused reviewed both documents.] 12 

 CDC [MR. REICHLER]:  Thank you, ma'am.      13 

 MJ [LT COL PAUL]:  Your welcome.   14 

   Mr. al Qosi, will you look at page 6?  That is the English 15 

version, but will you look at page 6 of the stipulation of fact, and 16 

then tell me--there is a signature and a date that appears on that.  17 

Is that your signature, Mr. al Qosi? 18 

 ACC [MR. AL QOSI]:  Yes. 19 

 MJ [LT COL PAUL]:  And did you also put the date on that 20 

document as well? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  And at the time that you signed this 1 

document, did you discuss the contents of this document or 2 

information that was included in this document with your counsel? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  And do you understand everything that is 5 

stated in that document, this stipulation of fact? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  And at this time, Mr. Reichler, you can go 8 

ahead and hand the original back to the court reporter. 9 

[The defense counsel did as directed.] 10 

 MJ [LT COL PAUL]:  Thank you. 11 

  And also, Commander Padgett, is that your signature on this 12 

document and do you agree with the contents of this document as well? 13 

 TC [CDR PADGETT]:  Yes, ma'am, I do. 14 

 MJ [LT COL PAUL]:  Mr. al Qosi, at this point, what we are going 15 

to do, is we are going to discuss--or I am going to discuss this 16 

stipulation with you.  If at any time you have any questions about 17 

anything I am stating to you or anything I am asking of you, please 18 

feel free and consult with your counsel.   19 

  Do you understand? 20 

 ACC [MR. AL QOSI]:  Yes. 21 
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 MJ [LT COL PAUL]:  Mr. al Qosi, a stipulation of fact is an 1 

agreement between the trial counsel, defense counsel, and yourself 2 

that the contents of this document are true.  3 

   Do you understand that? 4 

  ACC [MR. AL QOSI]:  Yes. 5 

 MJ [LT COL PAUL]: Do you also understand that you have an 6 

absolute right to refuse to enter into this stipulation.   7 

  ACC [MR. AL QOSI]:  Yes. 8 

 MJ [LT COL PAUL]: Now, this stipulation, at this point, has not 9 

been admitted into evidence, because it is for identification only 10 

and it will not be entered into evidence until I make sure and I am 11 

satisfied that you are consenting to this document.   12 

   Do you understand that? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  And this stipulation will not be accepted by 15 

me without your consent. 16 

  Do you understand that? 17 

 ACC [MR. AL QOSI]:  Yes. 18 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, you should enter into this 19 

stipulation only if you want to do so.  20 

   Do you understand that as well?  21 

 ACC [MR. AL QOSI]:  Yes. 22 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 447 

 MJ [LT COL PAUL]:  Mr. al Qosi, this stipulation, Prosecution 1 

Exhibit 1 for identification, has 26 numbered paragraphs.  Have you 2 

thoroughly reviewed and read every paragraph of this stipulation?  3 

  ACC [MR. AL QOSI]:  Yes. 4 

  MJ [LT COL PAUL]: And have you reviewed every paragraph of this 5 

stipulation with your defense counsel? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  Are you voluntarily entering into this 8 

stipulation?  9 

 ACC [MR. AL QOSI]:  Yes. 10 

 MJ [LT COL PAUL]:  And at this time, do you believe that it is 11 

in your best interests to enter into this stipulation? 12 

 ACC [MR. AL QOSI]:  Yes. 13 

 MJ [LT COL PAUL]:  Mr. al Qosi, the copy or the original 14 

government stipulation of fact has initials on the bottom of every 15 

page.  Are these your initials? 16 

 CDC [MR. REICHLER]:  May I retrieve the original, Your Honor? 17 

 MJ [LT COL PAUL]:  You may. 18 

 CDC [MR. REICHLER]:  Thank you. 19 

  MJ [LT COL PAUL]:  I didn't think we would need it again, so if 20 

you want to keep it, Mr. Reichler, you may do so. 21 

[The defense counsel retrieved PE1 for ID from the court reporter and 22 

provided it to the accused.  The accused reviewed the same.] 23 
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 ACC [MR. AL QOSI]:  Yes. 1 

 MJ [LT COL PAUL]:  Those are your initials, Mr. al Qosi--or I 2 

should ask, are those your initials? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  And by those initials, is that an indication 5 

that you have read and reviewed every page of this document? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  Do you understand, Mr. al Qosi, that the 8 

information contained in this stipulation can't be disagreed with or 9 

it cannot be challenged after I have accepted your pleas?  Do you 10 

understand that? 11 

 ACC [MR. AL QOSI]:  Yes.  12 

 MJ [LT COL PAUL]:  Has anyone forced you or threatened you to 13 

sign and enter into this stipulation, Mr. al Qosi? 14 

 ACC [MR. AL QOSI]:  No. 15 

 MJ [LT COL PAUL]:  If I admit this stipulation into evidence, I 16 

am going to use it in two ways--or it will be used in two ways.  17 

First of all, I am going to use the information contained in this 18 

stipulation in order for me to determine whether you actually are, in 19 

fact, guilty of the offenses to which you have plead guilty.  20 

   Do you understand that? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  Secondly, if you are found guilty of the 1 

offenses to which you have pled guilty, then the information in this 2 

stipulation is very likely going to be provided to the members in 3 

order for them to determine an appropriate sentence for you.    4 

   Do you understand that as well? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

 MJ [LT COL PAUL]:  Do you agree to these uses of the 7 

stipulation? 8 

 ACC [MR. AL QOSI]:  Yes. 9 

 MJ [LT COL PAUL]:  Does counsel for both sides also agree to 10 

these uses? 11 

 TC [CDR PADGETT]:  The government does, Your Honor. 12 

 CDC [MR. REICHLER]:  Yes, ma'am.  13 

  MJ [LT COL PAUL]:  Mr. al Qosi, ordinarily a stipulation of fact 14 

can't be contradicted or it can't be questioned after it has been 15 

admitted into evidence.  That is, you cannot later argue that the 16 

information contained in this stipulation is false or is untrue after 17 

you have been found guilty.  18 

   Do you understand that? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  And if the information in this stipulation 21 

should be questioned or should be contradicted after I have accepted 22 

your pleas, then what we would have to do is we have to go back, 23 
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reopen the inquiry into your pleas.  What this means is that at this 1 

time in the commission you need to let me know if there's anything 2 

that you think is false or anything that you think is untrue in this 3 

stipulation. 4 

   Do you understand that, Mr. al Qosi? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, you stated to me that you 7 

have previously reviewed and read this document, but what I want you 8 

to do, at this time is, I want you to silently, to yourself, review 9 

this document, tell me when you have finished reviewing this 10 

document, or tell me if you have any questions in regards to this 11 

document. 12 

  Do you understand that? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

[There was a pause in the proceedings while the accused read PE 1 for 15 

ID.] 16 

 MJ [LT COL PAUL]:  Have you finished reviewing the stipulation, 17 

Mr. al Qosi? 18 

  ACC [MR. AL QOSI]:  Yes. 19 

 MJ [LT COL PAUL]:  And do you agree that the information 20 

contained in this stipulation is true and correct to the best of your 21 

knowledge and belief? 22 

 ACC [MR. AL QOSI]:  Yes. 23 
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 MJ [LT COL PAUL]: Defense, is there any objection to the 1 

Stipulation for Fact, Government Exhibit 1 for identification? 2 

 DC [MR. REICHLER]:  No, ma'am. 3 

 MJ [LT COL PAUL]:  Government Exhibit 1 for identification, a 4 

six-page stipulation of fact, is admitted into evidence subject to my 5 

acceptance of the accused‘s guilty plea.  Mr. al Qosi, what I am 6 

going to do now is explain to you and read to you the elements of 7 

each one of the offenses to which you have pled guilty.  8 

   When I use the term ―elements,‖ I am referring to the facts 9 

that the government would have to prove beyond a reasonable doubt 10 

before you could be found guilty, if you had pled not guilty.  11 

   After I list the elements, I am going to read you some 12 

definitions, and then we are going to have a discussion regarding the 13 

circumstances surrounding these offenses.  And again, if you have any 14 

questions about anything I am stating to you or anything I am asking 15 

of you, please feel free to consult with your counsel. 16 

  Do you understand that? 17 

 ACC [MR. AL QOSI]:  Yes. 18 

 MJ [LT COL PAUL]:  Mr. al Qosi, please take a look at Charge I.  19 

And in this case you have pled guilty to an offense of conspiracy.  20 

The elements of that offense are, first of all: 21 

  One, that you entered into an agreement with one or more 22 

persons to commit one or more substantive offenses triable by 23 
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military commissions or otherwise joined an enterprise of persons who 1 

shared a common criminal purpose that involved, at least in part, the 2 

commission or intended commission of one or more substantive offenses 3 

triable by military commission; 4 

  Second, that you knew the unlawful purpose of the agreement 5 

or the common criminal purpose of the enterprise and that you joined 6 

willfully, that is, you joined with the intent to further the 7 

unlawful purpose; and, 8 

  Three, that you knowingly committed an overt act in order 9 

to accomplish some objective or some purpose of the agreement or 10 

enterprise. 11 

  Mr. al Qosi, do you understand what I have stated so far in 12 

regards to the three elements of the offense of conspiracy?  13 

[The accused responded, but the translator did not translate.] 14 

 CDC [MR. REICHLER]:  I believe he answered affirmative. 15 

 MJ [LT COL PAUL]:  Okay, yes. 16 

 TRANSLATOR:  Sorry, Your Honor, there was no voice. 17 

 CDC [MR. REICHLER]:  We heard it here. 18 

 MJ [LT COL PAUL]:  I am satisfied that the--the translator may 19 

not have heard it, but I am satisfied that the answer to that last 20 

question was yes. 21 

  MJ [LT COL PAUL]:  Mr. al Qosi, I am now going to explain some 22 

of the terms or a term that I used in those elements.   23 
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  Two or more persons are required in order to have a 1 

conspiracy.  Knowledge of the identity of the co-conspirators and 2 

their particular connection with the agreement or the enterprise need 3 

not be proven in order to be found guilty of conspiracy.  4 

  Do you understand this, Mr. al Qosi? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

 MJ [LT COL PAUL]:  A person may be guilty of conspiracy even 7 

though they are incapable of committing the intended offense. 8 

Additionally, the agreement or the common criminal purpose in a 9 

conspiracy doesn‘t necessarily have to be written out or it doesn't 10 

have to be in any particular or any specific form or even put into 11 

formal words.   12 

   Do you understand this, Mr. al Qosi? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  In a conspiracy, the agreement or enterprise 15 

must, at least in part, include the commission or the intended 16 

commission of one or more offenses triable by military commission.   17 

  A single conspiracy can embrace several criminal offenses.   18 

  The agreement in a conspiracy doesn‘t have to include 19 

knowledge that the intended offense is indeed ―triable by military 20 

commission.‖  21 

  Although you, as the accused, must be subject to the 22 

Military Commissions Act; however, other co-conspirators need not be.  23 
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  Mr. al Qosi, do you understand what I have stated to you so 1 

far?  2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  Some sort of overt or obvious act must have 4 

been committed by you and it must have been done for the purpose of 5 

bring about the intended end result of the conspiracy.  Or stated 6 

differently, the act or acts committed by you must have been done in 7 

furtherance of the common criminal purpose.  However, Mr. al Qosi, 8 

you need not have entered into the agreement or the criminal 9 

enterprise at the time that you committed this act or acts.    10 

  Do you understand that, Mr. al Qosi? 11 

 ACC [MR. AL QOSI]:  Yes. 12 

 MJ [LT COL PAUL]:  The overt act itself in a conspiracy, it need 13 

not be a criminal act, but the act must have been done to bring about 14 

the purpose of the conspiracy.  15 

   Do you also understand this? 16 

 ACC [MR. AL QOSI]:  Yes. 17 

 MJ [LT COL PAUL]:  In the conspiracy, each co-conspirator is 18 

liable for all offenses committed pursuant to or in furtherance of 19 

the conspiracy by any of the other co-conspirators, and this is after 20 

such co-conspirator or after such conspirator has joined the 21 

conspiracy and while the conspiracy continues and each conspirator 22 

must remain a party to the conspiracy.  That the object of the 23 
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conspiracy was impossible to effect is not a defense to the offense 1 

of conspiracy.  2 

   Do you understand that, Mr. al Qosi? 3 

 ACC [MR. AL QOSI]:  Yes.  4 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you understand these elements 5 

and definitions as I just read to you? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  And do you understand that these elements and 8 

definitions constitute the offense of conspiracy? 9 

 ACC [MR. AL QOSI]:  Yes. 10 

 MJ [LT COL PAUL]:  At this time, Mr. al Qosi, let's review the 11 

information contained in Prosecution Exhibit 1, that is, the 12 

stipulation of fact.  And let's start with Prosecution--excuse me.  13 

Let's start with paragraph 2 of Prosecution Exhibit 1.  And in this 14 

paragraph it states that your name is Ibrahim Ahmed Mahmoud al Qosi;  15 

   That you were born in Atbara, Sudan, circa 1960;  16 

   That you graduated high school in the 1980s;  17 

   That you studied accounting at Khartoum Polytechnic for 4 18 

years; and  19 

   That you are not a United States citizen. 20 

  Do you agree with this information, Mr. al Qosi? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  In paragraph 3 of the stipulation it states 1 

that you were not a privileged belligerent because, at the time of 2 

the charged offenses, you were not a member of a regular armed force, 3 

a militia, or a volunteer corps, of a party to the Geneva Convention;   4 

  That you did not accompany an armed force that met the 5 

requirements for privileged belligerency under the Geneva Convention;  6 

   That you were an unprivileged belligerent because you 7 

failed to meet at least one of the following requirements: answer to 8 

a regular chain of command, wearing a fixed distinctive insignia 9 

recognizable at a distance, carrying arms openly while engaged in 10 

hostilities, or conducting operations in accordance with the laws and 11 

customs of war. 12 

  Mr. al Qosi, do you agree with the information in paragraph 13 

3 of the stipulation? 14 

 ACC [MR. AL QOSI]:  Yes. 15 

MJ [LT COL PAUL]:  In paragraph 4 of the stipulation it states 16 

that from on or about 1996 through 15 February 2001, you were not a 17 

member of the armed forces of any nation;  18 

  That you intentionally and materially supported al Qaeda by 19 

providing logistical services; 20 

  That at the time you provided this logistical support, 21 

hostilities did exist between al Qaeda and the United States; and 22 
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  That by providing this logistical support, you understand 1 

that United States law you are deemed to have purposely and 2 

materially supported hostilities against the United States. 3 

TC [CDR PADGETT]:  Your Honor, if I may, in one section you said 4 

"15 February 2001," and it should be "15 December 2001." 5 

MJ [LT COL PAUL]:  It is from on or about 1996 through 15 6 

December 2001. 7 

DC [MR. REICHLER]:  That's correct, Your Honor.  That's correct, 8 

ma'am. 9 

MJ [LT COL PAUL]:  I thought that's what I said, but I want to 10 

make sure.  I probably didn‘t.  In paragraph 4, the information is 11 

from on or about 1996 through 15 December 2001.   12 

 And, Mr. al Qosi, do you agree with the information stated 13 

in paragraph 4 of the stipulation? 14 

ACC [MR. AL QOSI]:  Yes.  15 

  MJ [LT COL PAUL]:  In paragraph 5 of the stipulation, in regards 16 

to the offense of conspiracy, it states that al Qaeda is currently 17 

recognized by the United States and other nations as an 18 

―International Terrorist Organization‖;  19 

   That you were aware during the time of your offenses the 20 

United States and other nations recognized al Qaeda as a terrorist 21 

organization at least since 1996 when Usama Bin Laden issued a fatwa 22 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 458 

authorizing attacks against the United States and its citizens for 1 

purposes of influencing the conduct of the United States Government.  2 

  Mr. al Qosi, do you agree with the information in paragraph 3 

5 of the stipulation?   4 

  CDC [MR. REICHLER]:  We heard his answer. 5 

[There was a pause before the translation was given for the accused's 6 

answer.] 7 

ACC [MR. AL QOSI]:  Yes. 8 

MJ [LT COL PAUL]:  Mr. al Qosi, do you agree that from about 9 

1996 until December 2001, you entered into an agreement with members 10 

and associates, known and unknown, of al Qaeda to provide material 11 

support to al Qaeda? 12 

ACC [MR. AL QOSI]:  Yes. 13 

  MJ [LT COL PAUL]:  Do you agree that as part of this agreement, 14 

from in or about 1996 through in or about 2001, in Afghanistan, the 15 

support that you provided was to serve as a driver and a cook, and to 16 

provide logistical support for Usama bin Laden, and other al Qaeda 17 

members? 18 

 CDC [MR. REICHLER]:  We heard his answer. 19 

[There was a pause before the translation was given for the accused's 20 

answer.] 21 

   ACC [MR. AL QOSI]:  Yes. 22 
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MJ [LT COL PAUL]:  And do you agree that in late 2001, you 1 

traveled to Tora Bora on orders from Abu Obeida, that is, this Abu 2 

Obeida is the same person who was with Usama bin Laden in Sudan when 3 

you first met Usama bin Laden;  4 

  That Usama bin Laden had left Kandahar in or about August 5 

2001; and  6 

  That he was in Tora Bora in late 2001?   7 

  This is in paragraph 24 of the stipulation.  Do you agree 8 

with that information? 9 

  ACC [MR. AL QOSI]:  Yes. 10 

  MJ [LT COL PAUL]:  Do you agree with the information contained 11 

in paragraph 25, that is, that you agreed to provide material support 12 

as described above, and that you did provide such material support in 13 

the manner previously discussed?  14 

ACC [MR. AL QOSI]:  Yes. 15 

  MJ [LT COL PAUL]:  Now, Mr. al Qosi, do you also agree that your 16 

wife and your children were with you in Afghanistan until around 17 

November 2001, and that your activities in Afghanistan were the sole 18 

means of support for them?   19 

ACC [MR. AL QOSI]:  Yes. 20 

MJ [LT COL PAUL]:  Do counsel for either side believe any 21 

further inquiry, in regards to Charge I, is required? 22 

TC [CDR PADGETT]:  Not from the government. 23 
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CDC [MR. REICHLER]:  No, ma'am. 1 

  MJ [LT COL PAUL]:  Let's now look at Charge II.  Mr. al Qosi, in 2 

regards to Charge II, you have pled guilty to providing material 3 

support for terrorism.  Again, I will read you the elements of this 4 

offense and the related definitions.     5 

The elements are, first of all:    6 

   One, that you provided material support or resources to an 7 

international terrorist organization engaged in hostilities against 8 

the United States;  9 

Two, that you intended to provide such material support or  10 

resources to such an international terrorist organization;  11 

Three, that you knew such organization had engaged or  12 

engages in terrorism; and   13 

    Four, that your conduct took place in the context of and 14 

was associated with these hostilities. 15 

    Mr. al Qosi, do you understand these elements that I just 16 

read to you? 17 

  ACC [MR. AL QOSI]:  Yes. 18 

  MJ [LT COL PAUL]:  I am now going to explain to you some of the 19 

terms of the words that I used in those elements.  20 

    The term "material support or resources" means currency or 21 

monetary instruments or financial securities, financial services, 22 

lodging, training, expert advice or assistance, safehouses, false 23 
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documentation or identification, communications equipment, 1 

facilities, weapons, lethal substances, explosives, personnel, 2 

transportation, or other physical assets, not including medicine or 3 

religious materials.‖    4 

   Do you have any questions about that term? 5 

  DC [CDR LACHELIER]:  Can we have a moment, please, Your Honor? 6 

 MJ [LT COL PAUL]:  Certainly. 7 

[There was a brief pause in the proceedings while the accused 8 

conferred with his counsel.]       9 

  ACC [MR. AL QOSI]:  No, I have no questions. 10 

  MJ [LT COL PAUL]:  The term ―in the context of and in 11 

association with hostilities‖ means that there is a nexus or 12 

connection between your conduct and the armed hostilities. 13 

―Hostilities‖ means any conflict subject to the laws of war.   14 

   Do you understand this, Mr. al Qosi? 15 

  ACC [MR. AL QOSI]:  Yes. 16 

  MJ [LT COL PAUL]:  An ―act of terrorism‖ is defined by the 17 

Military Commissions Act, and it means an act which intentionally 18 

kills or inflicted great bodily harm on one or more protected persons 19 

or an act that evidences a wanton disregard for human life;  20 

   That the act was carried out in a manner calculated to 21 

influence or affect the conduct of government or civilian population 22 

by intimidation or coercion, or to retaliate against government 23 
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conduct; and the killing, harm or wanton disregard for human life 1 

took place in the context of and was associated with hostilities.     2 

   Do you understand this, Mr. al Qosi? 3 

ACC [MR. AL QOSI]:  Yes. 4 

  MJ [LT COL PAUL]:  I think we have switched interpreters, and it 5 

is very hard to hear the interpreter.  So, I ask that you speak a 6 

little bit louder or closer to the microphone.  I can hear Mr. al 7 

Qosi here in court, but I am having a hard time hearing the 8 

translator.  So can the translator just state something one more 9 

time?   10 

[There was no response.] 11 

 MJ [LT COL PAUL]:  Can you hear me? 12 

 TRANSLATOR:  Yes, Your Honor. 13 

 MJ [LT COL PAUL]:  Thank you.    14 

    Mr. al Qosi, do you understand the elements and definitions 15 

that I have read to you, and do you understand that they constitute 16 

the offense of material support for terrorism? 17 

 ACC [MR. AL QOSI]:  Yes. 18 

  MJ [LT COL PAUL]:  We are now going to review the information 19 

contained in the stipulation in regards to this offense. Let's start 20 

with paragraph 7.   21 
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   Mr. al Qosi, do you agree that in 1996, you heard that 1 

Usama bin Laden had been expelled from Sudan and that he had taken up 2 

residence in Afghanistan;  3 

   That you then went to Pakistan in order to join Usama bin 4 

Laden; and 5 

  That you were instructed to go to a residence in a 6 

neighborhood of Peshawar where you stayed for 2 months, in late 1996?   7 

 Do you agree with this, Mr. al Qosi? 8 

  ACC [MR. AL QOSI]:  Yes. 9 

  MJ [LT COL PAUL]:  In paragraph 8 of the stipulation it states 10 

that after the Taliban had taken over Kabul you entered Afghanistan;   11 

   That you were smuggled across the border by an Afghan;  12 

   That in Jalalabad, you met with a Mauritanian who told you 13 

Usama bin Laden was in the Tora Bora mountains in Afghanistan;  14 

   That in September and October of 1996, Usama bin Laden 15 

stayed in the Tora Bora Mountains;  16 

   That you were taken from Jalalabad to Tora Bora by the 17 

Mauritanian;  18 

   That you met Usama bin Laden and talked about Chechnya;  19 

   That at the time, Usama bin Laden's bodyguards were 20 

Egyptian;  21 
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   That Usama bin Laden told you he was expelled from Sudan 1 

because of the United States Government‘s pressure on the Sudanese 2 

government;  3 

  That until the winter of 1996 to 1997 Usama bin Laden 4 

remained in Tora Bora;  5 

  That you went to Jalalabad and lived on a compound with a 6 

select group of individuals;  7 

  That you were in charge of the kitchen at the compound; 8 

That you lived there by yourself; and 9 

That you would travel out of this compound to buy food. 10 

  Mr. al Qosi, do you agree with the information in paragraph 11 

8 of the stipulation? 12 

 CDC [MR. REICHLER]:  May we have a moment, Your Honor? 13 

 MJ [LT COL PAUL]:  You may. 14 

[The accused consulted with his defense counsels.]          15 

  ACC [MR. AL QOSI]:  Yes. 16 

  MJ [LT COL PAUL]:  Paragraph 9 of the stipulation states that in 17 

1997, Usama bin Laden moved his entire compound from the Star of 18 

Jihad compound near Jalalabad to Kandahar, Afghanistan;  19 

   That five or six taxi vans containing fifteen persons each 20 

traveled from Jalalabad to Kandahar as part of Usama bin Laden's 21 

entourage;  22 

   That this entourage included family members;  23 
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   That Usama bin Laden traveled in a truck with bodyguards;  1 

   That you provided transportation to people staying at the 2 

compound and that you sometimes provided transportation for Usama bin 3 

Laden. 4 

    Is this information correct, Mr. al Qosi, in paragraph 9? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

  MJ [LT COL PAUL]:  In paragraph 10, paragraph 10 states that the 7 

Usama bin Laden compound was divided into a section for married 8 

people with their families and another section for unmarried people;   9 

That at the compound in Kandahar, you continued to support  10 

al Qaeda by serving as the head cook for the unmarried people at the 11 

camp and also by providing other logistical support;  12 

   That there were small apartments with two rooms and one 13 

bathroom per apartment;  14 

   That less than one hundred people stayed there;  15 

   That the compound had no telephone lines;  16 

   That Usama bin Laden could send someone out from the 17 

compound to establish communications elsewhere;  18 

   That there were approximately eight bodyguards with Usama 19 

bin Laden in Jalalabad and twelve to fourteen bodyguards with Usama 20 

bin Laden in Kandahar because of the increased security threat; and 21 

also, 22 
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   That personal trust was the largest factor in the choice of 1 

Usama bin Laden's bodyguards. 2 

  Mr. al Qosi, this information is in paragraph 10.  Do you 3 

agree with this information? 4 

  ACC [MR. AL QOSI]:  Yes. 5 

MJ [LT COL PAUL]:  In paragraph 11 it states that the Taliban 6 

leader, Mullah Omar, would visit Usama bin Laden at the airport on 7 

holidays;  8 

  That he would stop by for only 10 minutes at a time to 9 

offer holiday greetings; and 10 

That Abu Hafs stayed at the compound with Usama bin Laden  11 

in Jalalabad and in Kandahar. 12 

  Do you agree with this information, Mr. al Qosi? 13 

ACC [MR. AL QOSI]:  Yes. 14 

  MJ [LT COL PAUL]:  The stipulation continues to state that in 15 

1998, around the time of the bombings of the American embassies in 16 

Dar es Salaam, Tanzania and Nairobi, Kenya, you went to the front-17 

lines north of Kabul;  18 

   That you were not involved in, and had no foreknowledge of, 19 

the attacks on the embassies;  20 

   That you later became aware of these attacks by al Qaeda, 21 

and that you continued to provide material support in Afghanistan to 22 

al Qaeda.   23 
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  Do you agree with this information, Mr. al Qosi? 1 

  ACC [MR. AL QOSI]:  Yes. 2 

MJ [LT COL PAUL]:  The stipulation continues to state that you 3 

left Kandahar before Usama bin Laden moved from the airport compound 4 

to the city of Kandahar;  5 

  That you would go back and forth between the front lines 6 

and Kandahar;  7 

  That you assisted in the Jihad outside Kabul because 8 

Massoud's forces threatened the city of Kabul;  9 

  That the front line was at Jabal os Saraj, Afghanistan, 10 

which is north of Charikar, Afghanistan;  11 

  That Abd Al Salam was in charge of the area of operations 12 

between Jabal os Saraj and Kabul;  13 

  That you fought under him for 12-18 months; and  14 

  That at the front you were part of a defensive mortar crew 15 

and used an M-43 120mm mortar, the same weapon that you used in 16 

Chechnya. 17 

 Is all of this information correct? 18 

  ACC [MR. AL QOSI]:  Yes. 19 

  MJ [LT COL PAUL]:  The stipulation continues to state, in 20 

paragraph 14, that Usama bin Laden left Kandahar less than one month 21 

before the September 11, 2001 attacks against the United States;  22 
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   That he was in the company of Abu Hafs, his second in 1 

command, and his bodyguards;  2 

That you did not leave Kandahar at this time;  3 

That more than 100 families were left in Kandahar after he  4 

left; and 5 

   That you were not involved in the planning and did not have 6 

any foreknowledge of these attacks. 7 

  Is this information correct, Mr. al Qosi? 8 

   ACC [MR. AL QOSI]:  Yes. 9 

  MJ [LT COL PAUL]:  In paragraph 15 it states that in the last 10 

days before Kabul fell, in November 2001, you traveled from Kandahar 11 

to the Saber Mountains and then to Kabul;  12 

   That Abu Obeida directed you to travel to Jalalabad and 13 

then to the Tora Bora mountains in Afghanistan, and that this same 14 

Abu Obeida who was with Usama bin Laden in Sudan--or that this was 15 

the same Abu Obeida who was with Usama bin Laden in Sudan when you 16 

first met him.   17 

  Is all of this information correct, Mr. al Qosi? 18 

ACC [MR. AL QOSI]:  Yes. 19 

  MJ [LT COL PAUL]:  The stipulation continues to state, in 20 

paragraph 16, that Abu Hafil, an Algerian, and you then traveled to 21 

Jalalabad by truck before Kabul fell;  22 
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   That from Jalalabad, you rode in the truck for 3 or 4 hours 1 

until you could not drive any further;  2 

   That you then walked for 4 or 5 hours into the mountains to 3 

the Tora Bora complex before Ramadan began; 4 

   That you walked to the top of the mountain to one of the 5 

centers called Katal under the command of Abu Majin; and  6 

   That you stayed at the center for almost the entire period 7 

of Ramadan, which was approximately 20 days. 8 

  Is this information correct, Mr. al Qosi?   9 

  ACC [MR. AL QOSI]:  Yes. 10 

  MJ [LT COL PAUL]:  Paragraph 17 continues to state that there 11 

were 12 to 15 people at the Katal center and everyone carried a 12 

Kalishnikov;  13 

   That you cooked, ate and drank in the ditches;  14 

   That you left the Tora Bora complex with 70 to 100 people;  15 

   That the entire Katal center left;  16 

   That you were headed towards Pakistan;  17 

   That in the darkness, an Apache helicopter engaged the 18 

group while you were traveling in a valley; and  19 

   That some of the group were killed or injured. 20 

  Is this information correct, Mr. al Qosi?     21 

ACC [MR. AL QOSI]:  Yes. 22 
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  MJ [LT COL PAUL]:  Paragraph 18 of the stipulation states that 1 

your group met up with another group of approximately 30 fighters who 2 

fled Khost;  3 

   That you carried your Kalishnikov rifle until you reached 4 

the Pakistani border;  5 

   That it took 4 or 5 days from the time you left the Katal 6 

center until you reached the Pakistani border;  7 

   That you were near the Pakistani border when a bomb fell;  8 

   That some people in the group were killed or injured;  9 

   That many ran towards the border or back toward the 10 

mountains;  11 

   That you dropped your weapon and ran towards the border;  12 

   That the armed members of the group gave their weapons to 13 

Pakistani tribes along the border as payment for safe passage;  14 

   That the tribes then turned the group you were traveling 15 

with over to Pakistani officials for arrest; and 16 

   That you later heard that the tribes that had been turned 17 

in were Shiite soldiers, mostly from Khost. 18 

  Do you agree with this information, Mr. al Qosi? 19 

  ACC [MR. AL QOSI]:  Yes. 20 

  MJ [LT COL PAUL]:  And the stipulation continues to state that 21 

after 1998, you did the work described above;  22 
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    That you knew that al Qaeda had been connected with or 1 

admitted to the attacks on the U.S. embassies in Kenya and Tanzania, 2 

the U.S.S. Cole, and the attacks in the United States on September 3 

11, 2001;  4 

   That they had done so with the intent of influencing the 5 

conduct of the United States Government; and 6 

   That you were not involved in and had no foreknowledge of 7 

these attacks, but that you did continue to materially support al 8 

Qaeda. 9 

  Is this information correct, Mr. al Qosi?   10 

  ACC [MR. AL QOSI]:  Yes. 11 

  MJ [LT COL PAUL]:  Now, do you agree with the information 12 

contained in paragraph 20, that is, that you intended to provide this 13 

support to al Qaeda?   14 

  ACC [MR. AL QOSI]:  Yes. 15 

  MJ [LT COL PAUL]:  Do counsel for either side believe any 16 

further inquiry into Charge II and its specification is required? 17 

TC [CDR PADGETT]:  Not from the government. 18 

CDC [MR. COBURN]:  No, ma'am. 19 

 MJ [LT COL PAUL]:  Mr. al Qosi, I have already gone over all of 20 

the provisions of the stipulation of fact and you have agreed with 21 

each one of these paragraphs.  Is---- 22 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 472 

CDC [MR. REICHLER]:  Pardon me, ma'am.  I am sorry to interrupt.  1 

Mr. al Qosi is on the wrong page.  May I just refer him to where you 2 

are? 3 

MJ [LT COL PAUL]:  Actually, I am just on--right at the front, 4 

so I think we are okay, Mr. Reichler. 5 

CDC [MR. REICHLER]:  May I have just one moment. 6 

MJ [LT COL PAUL]:  Certainly.               7 

[The accused consulted with his counsel.]    8 

 CDC [MR. REICHLER]:  Sorry, ma'am.  Thank you. 9 

 MJ [LT COL PAUL]:  That's fine. 10 

  Mr. al Qosi, I have reviewed all of the paragraphs and all 11 

of the provisions contained in this stipulation of fact, and Mr. al 12 

Qosi, I have reviewed all of the paragraphs and all other provisions 13 

contained in this stipulation of fact, and you have indicated that 14 

you agree with all of this information. 15 

  Is that correct; do you agree with all of the information 16 

contained in the stipulation of fact? 17 

 ACC [MR. AL QOSI]:  Yes. 18 

 MJ [LT COL PAUL]:  And again, does counsel for either side 19 

believe any further inquiry into either one of these offenses is 20 

necessary? 21 

 TC [CDR PADGETT]:  No, ma'am. 22 

 CDC [MR. REICHLER]:  No, ma'am. 23 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 473 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you understand that under the 1 

Manual for Military Commissions, notwithstanding any limitation set 2 

forth in your pretrial agreement, that the maximum punishment for the 3 

offenses to which you have entered pleas of guilty is life 4 

imprisonment as well as a fine.   5 

  ACC [MR. AL QOSI]:  Yes. 6 

   MJ [LT COL PAUL]:  And counsel, do you also agree? 7 

 TC [CDR PADGETT]:  Yes, sir--Yes, ma'am.  I am sorry. 8 

 CDC [MR. REICHLER]:  Yes, ma'am. 9 

 MJ [LT COL PAUL]:  We have been going, I think, quite a while 10 

now.  This is probably a good time to take a short comfort break, so-11 

--- 12 

 TC [CDR PADGETT]:  Ma'am, before we go off the record, can we 13 

retrieve Government Exhibit 1 from the defense? 14 

 MJ [LT COL PAUL]:  Oh, certainly. 15 

 CDC [MR. REICHLER]:  Thank you very much, Counsel. 16 

 MJ [LT COL PAUL]:  And Mr. Reichler is handing Government 17 

Exhibit 1 back to the court reporter. 18 

  Thank you. 19 

  Court's in recess for 15 minutes. 20 

[The R.M.C. 803 session recessed at 1054, 7 July 2010.] 21 

[The R.M.C. 803 session was called to order at 1126, 7 July 2010.] 22 

 MJ [LT COL PAUL]:  The commission is called to order.   23 
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   All parties who were present before the court recessed are 1 

once again present. 2 

  Counsel, I understand and have been provided a copy of the 3 

pretrial agreement in this case.  We will have--or, it has been--the 4 

pretrial agreement, or PTA, is marked as Appellate Exhibit 89, and 5 

Appendix A to the pretrial agreement is marked as Appellate Exhibit 6 

90.  The PTA, as well as Appendix A, has been and will continue to be 7 

sealed until at which time a sentence is announced in this case, or 8 

it is necessary to unseal the documents for purposes of sentencing, 9 

but at this time, both of those documents are sealed. 10 

  And, Defense, I had requested that Mr. al Qosi be provided 11 

a copy of these documents translated into Arabic.  Has this been 12 

done? 13 

 CDC [MR. REICHLER]:  Yes, ma‘am. 14 

 MJ [LT COL PAUL]:  What we will do then, is we will have the PTA 15 

that‘s been translated will be marked as Appellate Exhibit 96, 16 

Appendix A that has been translated will be marked as Appellate 17 

Exhibit 97. 18 

 TC [CDR PADGETT]:  Ma‘am, I will note to the court that I have 19 

provided copies to the court reporter already. 20 

 MJ [LT COL PAUL]:  Okay.  And also, Appellate Exhibit 6 and 21 

Appellate--excuse me, Appellate Exhibit 96 and Appellate Exhibit 97, 22 
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that is, translated copies of the PTA and Appendix A will also 1 

remained and be sealed at this time. 2 

  Defense, are you and Mr. al Qosi satisfied with the 3 

accuracy of these translations? 4 

 CDC [MR. REICHLER]:  Yes, ma‘am.  We are. 5 

 MJ [LT COL PAUL]:  Okay.  Thank you.  And Mr. Reichler, will you 6 

please ensure that Mr. al Qosi has, first of all, a copy of Appellate 7 

Exhibit 89, that is, the pretrial agreement, as well as Appendix A?  8 

I want to verify his signature is on those documents. 9 

 TC [CDR PADGETT]:  I have provided the originals, Your Honor, to 10 

the court reporter. 11 

 MJ [LT COL PAUL]:  That‘s correct.  You can use a copy; that‘s 12 

fine. 13 

   And Mr. Reichler, while you‘re talking with Mr. al Qosi, 14 

will you please, in regards to the offer for pretrial agreement, turn 15 

to page 5 of that document? 16 

 CDC [MR. REICHLER]:  Yes, ma‘am. 17 

 MJ [LT COL PAUL]:  That‘s where his signature appears.  And 18 

then, it‘s just on the second page of Appendix A. 19 

[Mr. Reichler did as directed and the accused reviewed the document.] 20 

 CDC [MR. REICHLER]:  Thank you, ma‘am. 21 
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 MJ [LT COL PAUL]:  Thank you, Mr. Reichler.  Mr. al Qosi, will 1 

you look first of all, at page 5 of your offer for pretrial 2 

agreement.  Is that your signature on this document? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  And did you review this document at the time 5 

that you signed it? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  Take a look now at page 2 of Appendix A to 8 

the offer for pretrial agreement.  Is that your signature on this 9 

document? 10 

 ACC [MR. AL QOSI]:  Yes. 11 

 MJ [LT COL PAUL]:  And did you review this document at the time 12 

that you signed it as well? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  Mr. al Qosi, did your counsel explain both of 15 

these documents to you at the time that you signed them? 16 

 ACC [MR. AL QOSI]:  Yes. 17 

 MJ [LT COL PAUL]:  Do you understand the contents of your 18 

pretrial agreement? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  Did anyone force you in any way to enter into 21 

this agreement? 22 

 ACC [MR. AL QOSI]:  No. 23 
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 MJ:  Now, Mr. al Qosi, and this is especially in regards to 1 

Appendix A, but also in regards to the offer for pretrial agreement, 2 

does this agreement contain all of the understandings or all of the 3 

agreements that you have in this case? 4 

 ACC [MR. AL QOSI]:  Yes. 5 

 MJ [LT COL PAUL]:  And has anyone made any promises to you that 6 

are not specifically written into this agreement? 7 

 ACC [MR. AL QOSI]:  Yes--No. 8 

 CDC [MR. REICHLER]:  That‘s not what he said. 9 

 MJ [LT COL PAUL]:  I‘ll re-ask the question because there 10 

appears to be confusions.  The translator had said yes, but Mr. al 11 

Qosi was nodding his head ―no,‖ so Mr. al Qosi, I‘ll just go ahead 12 

and re-ask you the question.  Has anyone made any promises to you 13 

that aren‘t written into this agreement? 14 

 ACC [MR. AL QOSI]:  No. 15 

 MJ [LT COL PAUL]:  And counsel, are Appellate Exhibits 89 and 90 16 

the full and complete agreement in this case and are you all 17 

satisfied, as well, that there are no other agreements? 18 

 TC [CDR PADGETT]:  Yes, ma‘am. 19 

 CDC [MR. REICHLER]:  Yes, ma‘am. 20 

 MJ [LT COL PAUL]:  Mr. al Qosi, as a general rule, in a pretrial 21 

agreement, you agree to enter pleas of guilty, and in return the 22 

convening authority agrees to take some favorable action in this--in 23 
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your case, and that‘s usually in the form of limiting the sentence 1 

that the convening authority would approve.  2 

  Do you understand this?   3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  Now, although both of these documents are 5 

sealed, in order for me to accept your pleas, I do need to discuss 6 

some of the conditions with you. 7 

 CDC [MR. REICHLER]:  Ma‘am, could we just have a minute here 8 

just to consult? 9 

 MJ [LT COL PAUL]:  Oh, absolutely. 10 

[The defense counsels consult with the accused.] 11 

 CDC [MR. REICHLER]:  Thank you, ma‘am.  We‘re ready to proceed. 12 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, if you would please look at 13 

your offer for pretrial agreement, and in particular the first 14 

paragraph of that document.  And the first paragraph of that document 15 

states that you are the accused charged under the military 16 

commission‘s charges, which are dated 8 February 2008;  17 

   That you have read the charges against you---- 18 

 CDC [MR. REICHLER]:  I--I‘m sorry ma‘am.  I‘m sorry to interrupt 19 

you---- 20 

 MJ [LT COL PAUL]:  Certainly. 21 

 CDC [MR. REICHLER]:  ----but I just want to make sure that we‘re 22 

following along in the right place.  If I could just have 10 seconds. 23 
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 MJ [LT COL PAUL]:  And this if the offer for pretrial agreement. 1 

  CDC [MR. REICHLER]:  Thank you, Your Honor. 2 

MJ [LT COL PAUL]:  You‘re welcome.  Again, in the first 3 

paragraph of that document, it states that you‘re presently the 4 

accused under the military commission charges, which were dated 8 5 

February 2008; 6 

  That you‘ve read the charges and specifications alleged 7 

against you; 8 

  That they have been explained to your by your counsel, Mr. 9 

Reichler, as well as Commander Lachelier; 10 

  That you understand the charges and specifications; and 11 

Also that you are aware that you have a legal and a moral  12 

right to plead not guilty and to leave the prosecution with the 13 

burden of proving your guilt beyond a reasonable doubt by legal and 14 

competent evidence.   15 

  Mr. al Qosi, do you understand and agree to all of the 16 

information contained in paragraph 1? 17 

 ACC [MR. AL QOSI]:  Yes. 18 

 MJ [LT COL PAUL]:  And in paragraph 2, it states that you 19 

understand that you have a right to plead not guilty, and in 20 

consideration of the agreement by the Convening Authority to approve 21 

a sentence in accordance with the limitations set forth in Appendix A 22 

of the agreement, that you offer to plead guilty to Charge I and its 23 
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specification, as well as to plead guilty to Charge II and its 1 

specification.  2 

  Mr. al Qosi, do you understand and agree to these 3 

provisions of your pretrial agreement? 4 

 ACC [MR. AL QOSI]:  Yes. 5 

 MJ [LT COL PAUL]:  Your pretrial agreement also states that you 6 

agree that you knowingly and intentionally committed each of the acts 7 

set forth in the charges and specifications; that as explained to you 8 

by your defense counsel, your commission of these acts constitutes a 9 

sufficient basis, under United States law, for you to be found guilty 10 

beyond a reasonable doubt of the charges and specifications.  11 

  Mr. al Qosi, do you agree to this provision of your 12 

pretrial agreement? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  And in paragraph 2d, it states that you agree 15 

to enter into a Stipulation of Fact, and we‘ve already discussed, in 16 

detail, that Stipulation of Fact, but that you also understand that 17 

you had an absolute right to refuse to enter into the stipulation, 18 

but that you knowingly and voluntarily agree to enter into the 19 

stipulation; and that this stipulation will not only be used to 20 

determine your guilt, but also may be used to determine an 21 

appropriate sentence for you.   22 
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  Mr. al Qosi, do you understand these rights, and do you 1 

agree with the information contained in this portion of your pretrial 2 

agreement? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  And in paragraph 2e of the pretrial 5 

agreement, it states that you are voluntarily giving up or waiving 6 

any request by your counsel on your behalf for any forensic or 7 

scientific testing of any physical evidence that‘s in the 8 

government‘s possession; that this would include any DNA testing and 9 

that you understand that as a result of this waiver, you will not 10 

have any oppor--another opportunity to have any physical evidence in 11 

your case submitted for testings or to employ the results of any 12 

testing to support any claim of innocence regarding these offenses. 13 

  Mr. al Qosi, do you agree and understand this provision of 14 

your pretrial agreement? 15 

 ACC [MR. AL QOSI]:  Yes. 16 

 MJ [LT COL PAUL]:  In your pretrial agreement, it also states 17 

that you understand that in addition, the United States Government 18 

may dispose of any physical evidence after you have been sentenced by 19 

a military commission. 20 

  Do you agree to this provision of your pretrial agreement, 21 

Mr. al Qosi? 22 

 ACC [MR. AL QOSI]:  Yes. 23 
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 MJ [LT COL PAUL]:  In your pretrial agreement, it continues to 1 

state that you understand the prosecution and the defense may call 2 

witnesses and present evidence, subject to any of my rulings 3 

regarding any matters in aggravation and mitigation for sentencing 4 

purposes. 5 

  Do you agree with this provision of your pretrial 6 

agreement? 7 

 ACC [MR. AL QOSI]:  Yes. 8 

 MJ [LT COL PAUL]:  Your pretrial agreement continues to state 9 

that you agree to not attempt to offer or to seek to offer any live 10 

testimony from any detainee presently held here at GTMO, but that you 11 

may offer written statements from any presently held detainee. 12 

  Do you understand that provision of your pretrial 13 

agreement, Mr. al Qosi? 14 

 CDC [MR. REICHLER]:  He answered, Your Honor. 15 

[There was a delay in the translation being given for the accused's 16 

answer.] 17 

 ACC [MR. AL QOSI]:  Yes. 18 

 MJ [LT COL PAUL]:  Your pretrial agreement continues to state 19 

that you will not seek to offer any depositions to be offered at your 20 

sentencing hearing, that you will not seek to offer the in-court 21 

testimony, at government expense, of more than one witness located 22 

outside of GTMO, and that any witness that you do seek to have 23 
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produced outside of GTMO will be identified and requested no later 1 

than 30 days prior to your sentencing hearing. 2 

  Do you understand that provision of your pretrial agreement 3 

in regards to your sentencing case, Mr. al Qosi? 4 

 ACC [MR. AL QOSI]:  Yes. 5 

 MJ [LT COL PAUL]:  Your pretrial agreement continues to state 6 

that you are not limited in your ability to call witnesses to testify 7 

via video-telephone conference; that you will not seek to offer the 8 

testimony, in any form, of more than one witness at government 9 

expense who the defense would attempt to qualify as an expert during 10 

your sentencing hearing, and that that expert should be identified 11 

and requested under the applicable rules under the Military 12 

Commissions Act. 13 

  Do you understand this provision and agree to this 14 

provision of your pretrial agreement, Mr. al Qosi? 15 

 ACC [MR. AL QOSI]:  Yes. 16 

 MJ [LT COL PAUL]:  And your pretrial agreement continues to 17 

state that you understand that during your sentencing phase of your 18 

trial, you may make an unsworn statement and you may also submit 19 

written sworn statements during the sentencing hearing.  20 

  Do you understand and agree to this provision, Mr. al Qosi? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  And also, Mr. al Qosi, in accordance with the 1 

pretrial agreement, you agreed to waive any claim to confinement 2 

credit for any period of time that you have been detained prior to 3 

your sentence being announced.   4 

  Do you agree to this provision of your pretrial agreement? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

 MJ [LT COL PAUL]:  Your pretrial agreement continues to state 7 

that you have been informed by your defense counsel orally, as well 8 

as in writing, of all of your post-trial and appellate rights; that 9 

you waive your rights to appeal a conviction, a sentence, and or a 10 

detention, to the extent permitted by law under the United States, 11 

and also to collaterally attack the conven--conviction, sentence, and 12 

or detention in any court or proceeding on any grounds. 13 

  Do you agree with this provision of your pretrial 14 

agreement, Mr. al Qosi? 15 

 ACC [MR. AL QOSI]:  Yes. 16 

 MJ [LT COL PAUL]:  Your pretrial agreement continues to state 17 

that you may bring a post-conviction claim if any sentence is imposed 18 

in excess of the statutory minimum sentence or is imposed in 19 

violation of the sentencing limitation set forth in your pretrial 20 

agreement. 21 

  Do you agree to that provision of your pretrial agreement, 22 

Mr. al Qosi? 23 
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 ACC [MR. AL QOSI]:  Yes. 1 

 MJ [LT COL PAUL]:  And then finally, it also continues to state 2 

that you have agreed to execute and sign whatever documents may be 3 

necessary to implement this paragraph, and that would include the 4 

Military Commissions Form 2330 and any appellate rights statements, 5 

as provided in Rule for Military Commissions 1110. 6 

  Do you agree and understand with this provision of your 7 

pretrial agreement? 8 

 ACC [MR. AL QOSI]:  Yes. 9 

 MJ [LT COL PAUL]:  Mr. al Qosi, your pretrial agreement 10 

continues to state that you will not initiate or support any 11 

litigation or challenge, in any forum, against the United States or 12 

any other nation or any official of any nation, whether military or 13 

civilian, in their personal or official capacity with regard to your 14 

capture, your detention, your prosecution to include discovery 15 

practice, post conviction confinement and/or detainee combatant 16 

status and that you have further agreed to move to dismiss with 17 

prejudice any presently pending direct or collateral attack that is 18 

challenging your capture, detention, prosecution and/or detainee 19 

combatant status. 20 

  Do you agree with this provision of your pretrial 21 

agreement, Mr. al Qosi? 22 

 ACC [MR. AL QOSI]:  Yes. 23 
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 MJ [LT COL PAUL]:  And your pretrial agreement also states as 1 

well that following the announcement of the sentence in your case, 2 

you will direct your counsel to submit, at that time, a motion to 3 

dismiss the petition--the petition for habeas corpus that you 4 

currently have pending.  5 

  Do you agree with this provision of your pretrial 6 

agreement, Mr. al Qosi? 7 

 ACC [MR. AL QOSI]:  Yes. 8 

 MJ [LT COL PAUL]:  And by your pretrial agreement, you have also 9 

agreed and stated that you will not engage in or materially support, 10 

direct or indirectly, hostilities against the United States or its 11 

coalition partners, or any other organization that you know engages 12 

in hostilities against the United States or its coalition partners.  13 

And just so I make sure that you fully understand this provision, a 14 

―coalition partner,‖ with respect to hostilities engaged in and by 15 

the United--in--by--in the United--with the United States--excuse me, 16 

means any state or armed force directly engaged along with the United 17 

States in such hostilities as well as providing direct operational 18 

support to the United States in connection with such hostilities.  19 

  Mr. al Qosi, do you agree to this provision of your 20 

pretrial agreement? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  Thank you.  Mr. al Qosi, do you understand 1 

that when the Convening Authority accepted your pretrial agreement, 2 

it essentially became a binding agreement; meaning that you have 3 

asserted in this pretrial agreement that you are, in fact, guilty of 4 

the offenses to which you have been pleading guilty, that you have 5 

been apprised of all of the evidence against you, and that agree that 6 

the evidence could prove your guilt beyond a reasonable doubt as to 7 

the offenses of which you are pleading guilty?  8 

  Do you understand and agree to this provision of your 9 

pretrial agreement?  10 

 ACC [MR. AL QOSI]:  Yes. 11 

 MJ [LT COL PAUL]:  The pretrial agreement also states that you 12 

understand that this agreement permits the government to avoid 13 

presentation in court of sufficient evidence to prove your guilt; 14 

that your offer to plead guilty is, in part, because it will be in 15 

your best interest that the Convening Authority grant you the relief 16 

set forth in this pretrial agreement; that you waive your right to 17 

the trial of the facts and to be confronted by any witnesses called 18 

against you during that trial; and that you also waive your right to 19 

so--to self-incrimination, insofar as a plea of guilty may 20 

incriminate you.   21 

  Mr. al Qosi, do you understand and agree to these terms of 22 

your pretrial agreement? 23 
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 ACC [MR. AL QOSI]:  Yes. 1 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, with this offer to plead 2 

guilty you have also agreed that you are satisfied with your defense 3 

counsel and their advice regarding this offer; that you consider your 4 

defense counsel competent to represent you in this military 5 

commission and that no person or persons made any attempt to force or 6 

coerce you into making this offer or force your or coerced you into 7 

pleading guilty.  8 

  Do you understand and agree to this provision of your 9 

pretrial agreement?  10 

 ACC [MR. AL QOSI]:  Yes. 11 

 MJ [LT COL PAUL]:  Mr. al Qosi, your pretrial agreement also 12 

continues to state that your counsel have fully advised you of the 13 

nature of the charges against you; they have advised you of the 14 

possibility of your defending against those charges; they have 15 

advised you of any defenses that might apply; they have advised you 16 

of the effect of your guilty pleas that you have offered to make, and 17 

that you fully understand their advice and the meaning, effect, and 18 

consequences of your pleas.  19 

  Do you agree with these provisions of your pretrial 20 

agreement, Mr. al Qosi? 21 

 ACC [MR. AL QOSI]:  Yes. 22 
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 MJ [LT COL PAUL]:  Mr. al Qosi, do you understand that under the 1 

military commission laws, the Convening Authority‘s signature on 2 

these documents and your signature on these documents make this offer 3 

into an agreement binding upon not only the United States, but also 4 

upon yourself? 5 

  Do you understand that? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  Do you understand, Mr. al Qosi, that you may 8 

request to withdraw from your guilty pleas at any time before the 9 

sentence is announced and that, if you have a good reason for 10 

requesting to withdraw from your pleas, that your request will be 11 

granted and that this agreement will then be canceled? 12 

  Do you understand that as well, Mr. al Qosi? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  Do you also understand that this agreement 15 

will also be canceled and will be of no effect if your guilty pleas 16 

are not accepted by me; or if your pleas are modified or changed to a 17 

not guilty plea or to a plea to a lesser offense, or if either party 18 

withdraws from this agreement before the trial is completed?   19 

  Do you understand that provision of your agreement? 20 

 ACC [MR. AL QOSI]:  Yes. 21 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you also understand that the 22 

Convening Authority‘s obligation to approve a sentence no greater 23 
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than that provided in this agreement, and that would be specifically 1 

under the information in Appendix A, that it may be canceled if you 2 

commit any offense chargeable under the Military Commissions Act or 3 

if you fail to otherwise fulfill the terms of this agreement between 4 

the time that the sentence is announced and the time that the 5 

sentence is approved? 6 

  Do you understand that provision? 7 

 ACC [MR. AL QOSI]:  Yes. 8 

 MJ [LT COL PAUL]:  Do you also understand that if this pretrial 9 

agreement is canceled for any reason, then your offers to plead 10 

guilty to these two offenses cannot be used against you in any way at 11 

any time to establish your guilt? 12 

  Do you understand that as well? 13 

 ACC [MR. AL QOSI]:  Yes. 14 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you also understand that no 15 

other promises have been made by the Convening Authority, or any 16 

other person, that may potentially affect your offers to plead 17 

guilty? 18 

[The translator did not provide a translation.] 19 

 CDC [MR. REICHLER]:  I believe he answered. 20 

 ACC [MR. AL QOSI]:  Yes.  Yes. 21 

 MJ [LT COL PAUL]:  And in regards to your pretrial agreement, 22 

Mr. al Qosi, you have also agreed that if I find your pleas of guilty 23 
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provident and I accept them, then there will be a sentencing hearing, 1 

that that sentencing hearing will be held on the 9th of August, and 2 

that also that you will join with the government in a request for a 3 

tailored sentencing instruction in regards to the sentence that the 4 

members may impose.  5 

  Do you agree to this provision of your pretrial agreement? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  And at this time, Mr. al Qosi, do you have 8 

your copy of Appendix A to review? 9 

 CDC [MR. REICHLER]:  Can we have just a---- 10 

 MJ [LT COL PAUL]:  Certainly. 11 

 CDC [MR. REICHLER]:  ----few seconds? 12 

[The defense counsels conferred with the accused.] 13 

 CDC [MR. REICHLER]:  Thank you, Your Honor. 14 

 MJ [LT COL PAUL]:  And Mr. al Qosi, will you again look at page 15 

2? 16 

[The accused did as directed.] 17 

 MJ [LT COL PAUL]:  And is that your signature on page 2 of 18 

Appendix A? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  And did you read this document carefully at 21 

the time that you signed it? 22 

 ACC [MR. AL QOSI]:  Yes. 23 
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 MJ [LT COL PAUL]:  And did you discuss the contents of Appendix 1 

A with your counsel? 2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, I know that you read this 4 

document at the time that you signed it, and you‘ve also stated that 5 

you have reviewed this document with your defense counsel.  Now in 6 

that this document is sealed, and in that I want to make sure that 7 

the potential members are not in any way influenced, what I‘m going 8 

to ask you to do is just silently read Appendix A to yourself and 9 

then tell me when you have finished reading it. 10 

[The accused did as directed.]  11 

 MJ [LT COL PAUL]:  Have you finished reading it, Mr. al Qosi? 12 

 ACC [MR. AL QOSI]:  Yes. 13 

 MJ [LT COL PAUL]:  And do you understand all of the information 14 

and all of the terms contained in Appendix A of your pretrial 15 

agreement?  16 

 ACC [MR. AL QOSI]:  Yes. 17 

 MJ [LT COL PAUL]:  And do you understand and agree to this 18 

portion of your pretrial agreement? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  And defense counsel, have you fully explained 21 

the terms of Appendix A to Mr. al Qosi and are you all satisfied that 22 

he understand the terms--understands the terms of that document?  23 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 493 

 CDC [MR. REICHLER]:  Yes, ma‘am. 1 

 MJ [LT COL PAUL]:  And do you believe that the terms contained 2 

in Appendix A are in the best interests of Mr. al Qosi? 3 

 CDC [MR. REICHLER]:  Yes, ma‘am. 4 

 MJ [LT COL PAUL]:  And Mr. al Qosi, I‘m going to ask you, are 5 

you satisfied with your defense counsels‘ advice concerning this 6 

pretrial agreement? 7 

 ACC [MR. AL QOSI]:  Yes. 8 

 MJ [LT COL PAUL]:  Did you enter this agreement of your own free 9 

will? 10 

 ACC [MR. AL QOSI]:  Yes. 11 

 MJ [LT COL PAUL]:  Did anyone try to force you or coerce you in 12 

any way into signing this pretrial agreement? 13 

 ACC [MR. AL QOSI]:  No. 14 

 MJ [LT COL PAUL]:  And do you have any questions about your 15 

pretrial agreement? 16 

 ACC [MR. AL QOSI]:  No. 17 

 MJ [LT COL PAUL]:  Do you fully understand all the terms of your 18 

pretrial agreement and how they may affect your case? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  Mr. al Qosi, are you pleading guilty not only 21 

because you hope to receive a lighter sentence, but also because you 22 
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are convinced that you are, in fact, guilty under the laws of the 1 

United States of the offenses to which you are plead guilty?  2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  Do counsel for both sides agree with the 4 

commission‘s interpretation of the pretrial agreement? 5 

 TC [CDR PADGETT]:  Yes, ma‘am. 6 

 CDC [MR. REICHLER]:  Yes, ma‘am. 7 

 MJ [LT COL PAUL]:  And defense, if Mr. al Qosi‘s pleas of guilty 8 

are accepted, does the accused at that time waive all outstanding 9 

motions?  10 

 CDC [MR. REICHLER]:  Yes, ma‘am. 11 

 MJ [LT COL PAUL]:  And defense, have you had sufficient time and 12 

opportunity to discuss not just the pretrial agreement, but this 13 

entire case with Mr. al Qosi? 14 

 CDC [MR. REICHLER]:  Yes, ma‘am. 15 

 MJ [LT COL PAUL]:  Now, Mr. al Qosi, I am going to ask you the 16 

similar question:  have you had sufficient time and opportunity to 17 

discuss not just this document, but your entire case with your 18 

defense counsel? 19 

 ACC [MR. AL QOSI]:  Yes. 20 

 MJ [LT COL PAUL]:  And have you, in fact, consulted fully with 21 

your defense counsel and do you feel that you‘ve received the full 22 

benefit of their advice? 23 
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 ACC [MR. AL QOSI]:  Yes. 1 

 MJ [LT COL PAUL]:  Are you satisfied that your defense counsels' 2 

advice has been in your best interest? 3 

 ACC [MR. AL QOSI]:  Yes. 4 

 MJ [LT COL PAUL]:  And are you satisfied with all of your 5 

defense counsel? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  Are you pleading guilty of your own free 8 

will? 9 

 CDC [MR. REICHLER]:  Might you please repeat that, Your Honor? 10 

 MJ [LT COL PAUL]:  I will.  I think there was an interruption.  11 

Are you pleading guilty, Mr. al Qosi, of your own free will? 12 

 ACC [MR. AL QOSI]:  Yes. 13 

 MJ [LT COL PAUL]:  And again, has anyone made any threats or 14 

tried in any way in order to force you to plead guilty to these 15 

offenses? 16 

 ACC [MR. AL QOSI]:  No. 17 

 MJ [LT COL PAUL]:  And do you have any questions as to the 18 

meaning, effect, and potential consequences of your pleas of guilty? 19 

 ACC [MR. AL QOSI]:  No. 20 

 MJ [LT COL PAUL]:  Now, Mr. Al Qosi, I know that you stated you 21 

had consulted fully with your counsel but what I want you to do at 22 

this time, is I want you to, once again, consult with your defense 23 
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counsel, and then tell me whether or not you still wish to plead 1 

guilty to these offenses. 2 

[The accused conferred with his defense counsels.] 3 

 MJ [LT COL PAUL]:  Mr. al Qosi, do you still wish to plead 4 

guilty? 5 

 ACC [MR. AL QOSI]:  Yes. 6 

 MJ [LT COL PAUL]:  Mr. al Qosi, I find that your pleas of guilty 7 

have been made voluntarily and with full knowledge of their meaning 8 

and effect.  I further find that you have knowingly, intelligently 9 

and consciously waived your rights against self incrimination, that 10 

you‘ve waived your rights to a trial of the facts by a military 11 

commission, and that you‘ve waived your rights to be confronted by 12 

any witnesses that would have been called against you in the findings 13 

portion of your commission.  14 

  Accordingly, your pleas of guilty are provident and I 15 

accept them.  Now, again, you may request to withdraw from any guilty 16 

plea at any time before the sentence is announced, and if you have a 17 

good reason for your request, then I will grant it.   18 

  At this time, will the accused [sic] and Mr. al Qosi please 19 

rise?   20 

[The accused and his defense counsels did as directed.] 21 

[END OF PAGE] 22 

23 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 

UNCLASSIFIED//FOR PUBLIC RELEASE 
 



 497 

 MJ [LT COL PAUL]:  Mr. al Qosi, in accordance with your plea of 1 

guilty, this commission finds you:  2 

  Of Charge I, conspiracy, and of the  3 
  specification of Charge 1:           Guilty. 4 

 5 
  Of Charge II, with providing material 6 
  support for terrorism:        Guilty. 7 

  As well as The Specification 8 
  Of Charge II:          Guilty. 9 

  You may be seated. 10 

[The accused and his defense counsels did as directed.] 11 

 MJ [LT COL PAUL]:  As stated earlier, the sentencing portion of 12 

this commission will be held on 9th of August.  Before that time, I 13 

will provide both sides with a copy of my proposed sentencing 14 

instructions that will be given to the members.  I have been provided 15 

the government request for a tailored sentencing instruction; I have 16 

granted that request.  That instruction will be included, but if 17 

either side has any specialized instructions or specific instructions 18 

that they want included, I‘m giving you until next Friday, which is 19 

the 16th of July, to provide those to the court. 20 

  Also, I would also like by next Friday, a list provided to 21 

me as well as to opposing counsel of any sentencing doc--of any 22 

documents.  I don‘t actually need the documents themselves, I just 23 

want to be given a list of the documents that are proposed to be 24 

provided by both sides during the sentencing portion of the trial.    25 
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  In this regard, if the defense has statements that they plan on 1 

offering, you don‘t have to give me a copy of those statements, but 2 

what I would ask that you do is provide at least the name to the 3 

government counsel so that they know what potential--what individuals 4 

are potentially providing character statements.  And the same thing 5 

for the government; if you‘re providing affidavits or documents from 6 

anyone, I want you to at least provide by next Friday, the name of 7 

that individual to defense counsel.  As well as I want proposed 8 

witness lists.  So by next Friday, I want opposing--I want counsel to 9 

provide to opposing counsel their proposed sentencing witness list 10 

and then also provide them to the court. 11 

  And again, as previously discussed, the next session of the 12 

court is scheduled for the 9th of August. 13 

  At this time, is there anything else to take up before we 14 

close until that time? 15 

 TC [CDR PADGETT]:  Not from the government. 16 

 DC [CDR LACHELIER]:  From the defense, Your Honor, I just have 17 

three waivers of presence of counsel.  Since we have three counsel of 18 

record, Lieutenant Commander Owens, Ms. Sarah Aschuller, and Mr. 19 

Lawrence Martin, who are not present, we obtained waivers previously 20 

from the client.  We have them here with signatures on them. 21 

 MJ [LT COL PAUL]:  What we will do then is mark those documents 22 

as the next Appellate Exhibits.  There‘s three documents? 23 
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 DC [CDR LACHELIER]:  There‘s three, Your Honor, yes. 1 

 MJ [LT COL PAUL]:  We‘ll just include that all as Appellate 2 

Exhibit 98.  So Appellate Exhibit 98 will include three pages. 3 

 DC [CDR LACHELIER]:  I‘m handing the court reporter three pages. 4 

[CDR Lachelier handed the court reporter Appellate Exhibit 98.] 5 

 MJ [LT COL PAUL]:  Thank you.  And those are the three waivers 6 

for defense counsel who were not present today. 7 

  Anything else to take up before we adjourn until the 9th of 8 

August? 9 

 TC [CDR PADGETT]:  No, ma‘am. 10 

 DC [MR. REICHLER]:  No, ma‘am.  Thank you very much. 11 

 MJ [LT COL PAUL]:  Court‘s in recess until 9 August. 12 

[The R.M.C. 803 session recessed at 1207, 7 July 2010.]  13 

[END OF PAGE] 14 

15 
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[The R.M.C. 803 session was called to order at 0908, 9 August 2010.] 1 

 MJ [LT COL PAUL]:  This military commission is now called to 2 

order.   3 

   Before we proceed, I do want to check.  Mr. al Qosi, is 4 

this--everything that I am stating being translated to you?  5 

Essentially, are your microphones working? 6 

ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  And Mr. al Qosi has indicated yes. 8 

  So, Trial Counsel, before we proceed, I do note that there 9 

have been changes in the convening orders since the last session in 10 

July.  Can you please note for the record those changes?  11 

 TC [CDR PADGETT]:  Yes, ma‘am.  The last amending convening 12 

order numbered 09-03, dated 24 June 2010 [sic] has been amended by 13 

10-03, dated 6 August 2010.  I‘ll ask the court reporter to mark as 14 

the next appellate exhibit, a copy of which has already been provided 15 

to her. 16 

 MJ [LT COL PAUL]:  Okay.  Convening orders aren‘t appellate 17 

exhibits. 18 

 TC [CDR PADGETT]:  Okay.  That‘s fine. 19 

 MJ [LT COL PAUL]:  So, essentially we have 09-03, which was 20 

dated in January, then we had 10-01, which was dated in June 2010, 21 

and then we had a change on the 6th of August to 10-03.  Is that 22 

correct?  23 
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 TC [CDR PADGETT]:  Yes, ma‘am. 1 

 MJ [LT COL PAUL]:  Okay. 2 

 TC [CDR PADGETT]:  The detailed court reporter has been 3 

previously sworn, ma‘am. 4 

 MJ [LT COL PAUL]:  And it appears that all parties who were 5 

present during the last session are also present as well; however, I 6 

think we do have a few extra counsel and a few extra persons in the 7 

courtroom.  So, at this time let‘s start with trial counsel. 8 

  And, Trial Counsel, will you please note who is at your 9 

table and if there are any changes in detailing information and/or 10 

qualifications? 11 

 TC [CDR PADGETT]:  Yes, ma‘am.  There is no change to the 12 

detailing information.  I‘m the Lead Trial Counsel, Commander Dirk 13 

Padgett.  Lieutenant Colonel Kenneth Sachs is at the table, 14 

Lieutenant Colonel Ralph Paradiso, Captain Seamus Quinn, seated at 15 

the table behind me.  Your Honor, there is an interpreter at the 16 

table; there‘s also Master Sergeant  the paralegal that 17 

works with the Qosi team.  Before, LN1 was the paralegal for 18 

the team, and she‘s absent today. 19 

 MJ [LT COL PAUL]:  And, Commander Padgett, have all personnel 20 

previously been sworn? 21 

 TC [CDR PADGETT]:  Yes, ma‘am. 22 

 MJ [LT COL PAUL]:  Okay.  And, Defense Counsel, I think you have 23 
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a few extra counsel as well.  Will you please note who is present at 1 

your table? 2 

 CDC [MR. REICHLER]:  Yes, ma‘am, and good morning. 3 

 MJ [LT COL PAUL]:  Good morning. 4 

 CDC [MR. REICHLER]:  I‘m Paul Reichler.  To my immediate left is 5 

Commander Lachelier; to her immediate left is Lieutenant Commander 6 

Owens; to his immediate left is Major Pierce; and on down the line 7 

Mr. Lawrence Martin; then our translator; and then the accused, 8 

Mr. al Qosi.  At the table behind me is Staff Sergeant our 9 

intelligence analyst, and LN110 

 MJ [LT COL PAUL]:  And Mr. Reichler, all personnel that are here 11 

present have previously stated their qualifications, as well, have 12 

they not?  13 

 CDC [MR. REICHLER]:  That is correct, ma‘am. 14 

 MJ [LT COL PAUL]:  Thank you.  So all personnel in the courtroom 15 

required to be sworn have previously been sworn and all detailing 16 

information of these counsel has previously been covered as well. 17 

  At this time, before we proceed any further, there are 18 

several documents that were filed since the last session which we do 19 

need to have entered into the record as well.  And we do have at 20 

least one issue that needs to be covered and needs to be ruled on as 21 

well. 22 

  At the last--at the conclusion of the last hearing, I 23 
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requested that both sides provide me with a copy of their proposed 1 

voir dire questions and accordingly, on 2 August, the defense did 2 

file a motion for additional time, and that additional time, I think 3 

it was simply a day or so, was granted.  That motion has been marked 4 

as AE 100. 5 

  And, Defense Counsel, if you haven‘t previously provided it 6 

to the court reporter, either you can do it now or you can make sure 7 

that at the next break the court reporter has a copy of that motion, 8 

and that is AE 100. 9 

  In addition, the defense proposed voir dire questions has 10 

been marked as 101, and the government proposed voir dire questions 11 

has been marked as 102.  And, counsel, if you haven‘t provided the 12 

court reporter with those questions, please make sure at the next 13 

break that you do so. 14 

 TC [CDR PADGETT]:  Yes, ma‘am. 15 

 MJ [LT COL PAUL]:  In addition, we do need to have marked the 16 

government motion for appropriate relief which was filed on the 16th 17 

of July 2010.  This is a government motion for appropriate relief to 18 

continue to seal Appendix A.  That has been marked this morning as 19 

Appellate Exhibit 101 [sic, 108]. 20 

  And, Government Counsel, I request that at the next break 21 

or before the close of the hearing today you make sure that--if she 22 

has not already--that the court reporter has a clean copy of that 23 
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motion. 1 

 TC [CDR PADGETT]:  Yes, ma‘am. 2 

 MJ [LT COL PAUL]:  The court held an R.M.C. 802 telephonic 3 

conference on the end of July--if I remember correctly, it was the 4 

29th of July.  And at that time, this government motion was 5 

discussed.  Both sides had presented some information in regards to 6 

the motion, however, the court deferred ruling on that until we were 7 

actually face-to-face.  I wanted to make sure that this was--that 8 

both sides were given adequate time to present to me their positions 9 

in regard to this motion.  Although the government had filed the 10 

motion, the defense had joined with the government in the motion to 11 

continue to seal Appendix A. 12 

  And we also held an 802 conference yesterday at which time 13 

both sides presented their position in regards to the continuation of 14 

sealing Appendix A; both sides did so.  And does either side want to 15 

add anything else to the information presented to me in regards to 16 

this motion?  No obligation to do so; you were very thorough 17 

yesterday, but I‘ll give you an opportunity if you want to provide 18 

any additional information, you may do so. 19 

 TC [CDR PADGETT]:  Nothing further from the government, Your 20 

Honor. 21 

 CDC [MR. REICHLER]:  Nothing further from the defense, ma‘am. 22 

 MJ [LT COL PAUL]:  And in regards to the government motion for 23 
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appropriate relief to continue to seal Appendix A, the court does 1 

find that it is in the best interest of not only the government, but 2 

also in the best interest of Mr. al Qosi that Appendix A to the 3 

pretrial agreement will continue to be sealed until at which time any 4 

confinement that Mr. al Qosi may receive is completed.  So, 5 

essentially the government motion for appropriate relief is granted.  6 

And, Counsel, any questions in regards to the court‘s ruling? 7 

 TC [CDR PADGETT]:  No, ma‘am. 8 

 CDC [MR. REICHLER]:  No, ma‘am.  Thank you. 9 

 MJ [LT COL PAUL]:  The other area or issue that we need to take 10 

up is on the 16th of July, the defense filed a defense proposed 11 

sentencing instruction.  It is two pages and that will be marked as 12 

Appellate Exhibit 104.  On the 26th of July, the government filed 13 

their response.  That will be marked as AE 105.  And if the court 14 

reporter has not been provided a copy of the defense proposed 15 

instructions or the government request, I ask that both sides do so 16 

at the--either sometime today or at the conclusion of today‘s 17 

hearing. 18 

 TC [CDR PADGETT]:  Yes, ma‘am. 19 

 MJ [LT COL PAUL]:  And in that regard, the defense had requested 20 

some instructions be included in those provided to the members.  21 

Essentially, the court concurred with the majority of the defense 22 

requested instructions.  This was also discussed in the 802 23 
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yesterday.  And with the exception of in paragraph 1B, instead of 1 

―you should‖ I‘m going to instruct the members that ―they may‖.  And 2 

then I added some additional information to the proposed instructions 3 

in 1a, in that Mr. al Qosi was the sole support for his children 4 

prior to his detention.  So, essentially the defense proposed 5 

sentencing instructions has been granted.  It will be included in the 6 

instructions provided to the members at the appropriate time.  And 7 

does either side--and we also discussed this in the 802 conference 8 

yesterday.  Does either side have any questions in regards to the 9 

defense proposed sentencing instructions? 10 

 TC [CDR PADGETT]:  No, ma‘am. 11 

 CDC [MR. REICHLER]:  No, ma‘am. 12 

 MJ [LT COL PAUL]:  Just make sure that the court reporter has 13 

copies of those as well. 14 

  On the 28th of July, I issued Protective Order Number 3.  15 

It is dated--it is marked as Appellate Exhibit 99, dated 28 July 16 

2010.  And at this time, I would like to advise all participants in 17 

this proceeding, this includes any spectators, any observers, and any 18 

media present, as well as those listening to this hearing as to the 19 

substance of Protective Order #3. 20 

  Essentially, I have ordered that the identities of the 21 

commission panel members will not be reported or otherwise disclosed 22 

in any way without the prior approval of myself.  I have ordered that 23 
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no drawings, sketches, photographs, or videotape of the members are 1 

permitted either inside or outside the courtroom without prior 2 

release approval by myself.  This prohibited conduct applies to all 3 

spectators of the commission proceedings, to include members of the 4 

press or members of news organizations or nongovernmental 5 

organization representatives, or anyone else viewing the proceedings 6 

in either official or a private capacity.  This would also include 7 

any service members who are here performing duties as well. 8 

  The Clerk of the Court has a copy of Protective Order #3, 9 

and if any of the spectators have not seen this order or you have any 10 

questions regarding that order, I ask that you please contact her in 11 

this regard.  Again, Protective Order #3 has been marked as AE 99. 12 

  And during the 29 July, 802 conference, at that time with 13 

members, we discussed--and if I recall correctly, a request was 14 

made--I cannot recall whether it was from the defense or the 15 

government--but a request was made to submit written questionnaires 16 

to the members.  And during that conference I inquired from the 17 

counsel as to what information has been provided to them since I was 18 

not at that time going to give the members written questionnaires.  19 

However, I was told that essentially nothing except the member‘s rank 20 

and the member‘s name had been provided to counsel--and their unit 21 

had been provided to counsel.  So, at that time, I told counsel that 22 

I would prepare a written questionnaire to be provided to the 23 
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members.  This was done through the Clerk of the court on the 29th of 1 

July, and it will be marked as AE 106.  And that includes--the first 2 

page is my order and then the additional four pages for a total of 3 

five pages, includes the questionnaire that was provided the members. 4 

  I‘m going to hand a copy to the court reporter.  And when I 5 

arrived here yesterday at GTMO, I was provided electronically a copy 6 

of the questionnaires that had been completed by the members.  Have 7 

both sides or did both sides have an opportunity to review those 8 

questionnaires?  I know yesterday we discussed it during the 802 and 9 

the defense had not had an opportunity to review because attachments 10 

were very hard to get down here.  But, have both sides had a copy to 11 

review of those written questionnaires? 12 

 TC [CDR PADGETT]:  The government has a copy of them. 13 

 CDC [MR. REICHLER]:  Yes, ma‘am. 14 

 MJ [LT COL PAUL]:  Okay.  Great.  I also want to have marked--On 15 

the 28th of June 2010, I issued an order for prospective court 16 

members; that will be marked as 107.  It is two pages, and I 17 

essentially provided this order to my staff, who gave it to the clerk 18 

of the court.  And it‘s my understanding; I was told that this was 19 

given to all members. 20 

  Essentially, this was just an order to members to not 21 

listen to or read any account, in regards to the do‘s and don‘ts that 22 

they had once they arrived here on island, as well as their service 23 
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dress, and things of that nature.  I also, not only provided it to 1 

the clerk of the court, but also to all counsel so they did have a 2 

copy of MJ-016, which is now AE 107, and I am providing that to the 3 

court reporter at this time. 4 

  I think the last issue that we need to take up is on the 5 

8th of August, the defense filed under seal, a defense motion to 6 

compel the government to comply with the pretrial agreement.  It is 7 

five pages and will be marked as Appellate Exhibit 108.  The 8 

government did not file a written response to that motion, but this 9 

issue was covered during the 802 that we had with counsel yesterday.  10 

And at that time, both sides provided information in regards to this 11 

defense motion to the court.  And I want to make sure that both sides 12 

can state anything they‘d like in regards to their position on the 13 

record and in regards to this order. 14 

  Defense, it‘s your motion.  Is there anything that you want 15 

to add in addition to what was provided yesterday or anything you 16 

want to place on the record at this time? 17 

 CDC [MR. REICHLER]:  Thank you, ma‘am.  I believe that we have 18 

fully stated our position yesterday, but if you would like me to 19 

summarize it on the record, I am prepared to do that. 20 

 MJ [LT COL PAUL]:  I would like you to do so, thank you, 21 

Mr. Reichler. 22 

 CDC [MR. REICHLER]:  Thank you, ma‘am.  As the court is aware, 23 
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there is a very detailed pretrial agreement between Mr. al Qosi and 1 

the United States government.  The pretrial agreement includes 2 

commitments, obligations voluntarily undertaken by both parties, 3 

Mr. al Qosi on one hand and the United States government on the 4 

other.  Indeed, the entire pretrial agreement, which resulted in the 5 

guilty pleas by Mr. al Qosi, has the acceptance and entry into orders 6 

of the court of these guilty pleas as findings of guilty are all part 7 

of the same fabric that is, they are mutually interlocking 8 

commitments by Mr. al Qosi and the United States government. 9 

  Mr. al Qosi has complied fully with all of the commitments 10 

he has undertaken in all parts of the pretrial agreement as of today.  11 

And I believe that my esteemed and honored colleagues on the 12 

government side will so stipulate.  Is that correct, Commander 13 

Padgett? 14 

 TC [CDR PADGETT]:  That‘s correct, sir. 15 

 MJ [LT COL PAUL]:  Thank you. 16 

 CDC [MR. REICHLER]:  So now the issue is whether the United 17 

States government will comply with the obligations that it undertook 18 

in the pretrial agreement.  Now, we have no reason to believe that 19 

the United States government will dishonor its obligations as 20 

reflected in the pretrial agreement.  Indeed, we hope, not only as 21 

defense counsel but as citizens of this great country, that the 22 

United States will honor its word and its commitment, its legal 23 
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commitment, which now form a part of the record and the orders of 1 

this court. 2 

  Among those commitments that the United States government 3 

made to Mr. al Qosi in return for the commitments that he made to the 4 

United States government, and with which it is now formally 5 

acknowledged that he has fully complied as of this moment, is the 6 

commitment by the United States government that Mr. al Qosi, if 7 

confined and for as long as he is confined, will be confined  8 

here at Guantanamo or a similar facility.  Now, the fact is, and 9 

this is undisputed, there is no facility at Guantanamo that is 10 

similar   So, under the circumstances, the commitment is 11 

very clear and it‘s binding upon the United States that Mr. al Qosi 12 

be confined after sentencing in the same facility to which he has 13 

been confined prior to sentencing,  in other words, 14 

that the status quo as regards to the place of his confinement be 15 

maintained. 16 

  Now, this is not simply a commitment by the United States 17 

or an obligation assumed by the United States, this is and was and is 18 

understood by the United States government to be a sine qua non for 19 

the pretrial agreement.  In fact, as has been well known to the 20 

United States government and its representatives and acknowledged by 21 

them that there were extensive negotiations, as Your Honor might have 22 

anticipated, which resulted in the pretrial agreement.  A major part 23 
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of those negotiations focused on conditions of confinement after the 1 

entry of the guilty plea and after the imposition of sentence.  It 2 

was clearly stated, it was clearly understood by all parties that an 3 

essential fundamental condition of the pretrial agreement of the 4 

guilty plea was that further confinement of Mr. al Qosi would be  5 

 at Guantanamo or a similar facility, which as I said, does not 6 

exist.   7 

  Now, there is language in the pretrial agreement--and, 8 

ma‘am, I just want to be sure I have your authorization without 9 

quoting from any sealed portion of the record that I may 10 

describe--continue to describe the agreement, but without quoting 11 

from any---- 12 

 MJ [LT COL PAUL]:  You may.  And this is in regards to paragraph 13 

2, and this, essentially what we‘re discussing.  Yes, you may and the 14 

government may as well discuss this provision of Appendix A. 15 

 CDC [MR. REICHLER]:  Thank you, ma‘am.  There is a clause in 16 

this contractual obligation to maintain Mr. al Qosi  that 17 

provides that the United States government, and in this case through 18 

the office of the convening authority, would recommend to the 19 

appropriate prison authorities Mr. al Qosi‘s confinement in a similar 20 

facility.  The understanding--The very clear understanding between 21 

Mr. al Qosi, via his defense counsel, and indeed Mr. al Qosi himself, 22 

and the United States government, via the office of the prosecution 23 
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and the convening authority, was that that language was intended to 1 

refer to a situation which might exist if the facilities at 2 

Guantanamo Bay are closed.  It was understood and accepted by the 3 

defense that if a decision is made by the United States government to 4 

close the facilities at Guantanamo Bay during the period of Mr. al 5 

Qosi‘s confinement that the facility would not be kept open simply to 6 

accommodate Mr. al Qosi. 7 

  So, it was understood and particularly during the time 8 

period when the pretrial agreement was being negotiated and there was 9 

a lot of talk in the news media and otherwise about the possibility 10 

of closing the facilities here at Guantanamo Bay and the possibility 11 

of transferring detainees to federal prisons on the mainland of the 12 

United States, it had to be covered in the pretrial agreement what 13 

would happen with Mr. al Qosi in terms of his confinement, if and 14 

when the facility at Guantanamo were closed and he were transferred 15 

to a prison--a federal prison in the United States--on the mainland 16 

of the United States.  And therefore,  17 

 that in the event that--to cover the situation of the 18 

closure of Guantanamo and any further confinement of Mr. Qosi 19 

thereafter, that the convening authority would recommend to the 20 

federal prison authorities that Mr. al Qosi be kept in confinement  21 

 22 

  So, what was very clear--was very clearly understood by the 23 
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prosecution, the convening authority on behalf of the United States 1 

government, and the defense, and Mr. al Qosi was that as long as he 2 

is confined in Guantanamo, he will be confined  unless and 3 

until they build another facility substantially similar here, which 4 

is not the case now.  But that if Guantanamo is closed at some point 5 

during his confinement, then the convening authority would recommend 6 

to federal prison authorities that he be confined  7 

 8 

  Now, what do we mean by substantially similar?  Well, I 9 

won‘t go into all of the aspects  that make it so important 10 

to Mr. al Qosi and to the pretrial agreement that he be kept in those 11 

circumstances, but chief among them is the issue of communal living.  12 

For the welfare, well-being, both physical and mental, psychological, 13 

and emotional, all aspects of the human person it is essential that 14 

Mr. al Qosi be maintained in a communal living environment, as he has 15 

been confined in such an environment for the last seven years; and in 16 

a way, that has been successful, both from the standpoint of the 17 

defense and from the standpoint of the United States government.  In 18 

other words, if it‘s not broken there‘s no reason to fix it.  It‘s 19 

confinement, so I won‘t say its fine with the defense, but as 20 

confinement it is the acceptable, the appropriate, the best form of 21 

confinement. 22 

  23 
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1 

2 

3 

4 

5 

6 

7 

8 

  As I said, this was always understood between the defense 9 

and the government.  It was thoroughly discussed; it was fully agreed 10 

with knowledge, with intent on the part of the United States 11 

government and Mr. al Qosi12 

 And that is the linchpin on which this entire 13 

agreement was based. 14 

  Now, why have we filed this motion?  We have filed this 15 

motion not because of bad faith on the part of the United States 16 

government or any of its representatives; we make no such accusation, 17 

allegation or implication; but because of bureaucratic inertia on 18 

behalf of the United States government and its agencies.  Now, I must 19 

say I want to be very clear about this on the record that the office 20 

of the prosecution has been stellar, has been exemplar in upholding 21 

the honor and the credibility of the United States of America, in 22 

upholding and fulfilling the word of the United States of America, as 23 
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has the convening authority.  That is, the parties who represented 1 

the United States, represented the United States government, in 2 

arriving at this agreement, the office of the prosecution and the 3 

convening authority, have done their best to assure that the United 4 

States government fulfills its obligation. 5 

  The problem is that above and beyond the office of the 6 

prosecution and the convening authority nobody wants to take 7 

responsibility for this.  Nobody wants to make a decision.  And the 8 

only decision that they can make under the law, in light of this 9 

agreement, in light of the obligations undertaken by the United 10 

States  And so, we have made 11 

this motion because we believe, and in this I know that the 12 

prosecution agrees, that you, ma‘am, this court this honorable court, 13 

has the authority to order one of the parties to this agreement, the 14 

government of the United States, this agreement which has been 15 

submitted to this court to the jurisdiction of this court and to the 16 

authority of this court and this agreement which forms part of, 17 

indeed, it‘s the fundamental basis on which Your Honor has accepted 18 

the guilty pleas and declared and ruled that Mr. al Qosi is guilty of 19 

the two offenses of which he was charged.  That Your Honor, sitting 20 

in this court, has the authority to protect and defend your own 21 

jurisdiction, your own order, your own ruling--this court‘s own 22 

ruling, which is based on this pretrial agreement, which as I said 23 
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involves mutual obligations. 1 

  It is now stipulated that Mr. al Qosi has fulfilled all of 2 

his; it remains for the United States to fulfill its obligation, 3 

which it voluntarily and knowingly undertook under this agreement,4 

 And therefore, 5 

we request that Your Honor break the bureaucratic logjam, because as 6 

we understand it, there‘s no reason why7 

 other than the fact that all of the 8 

bureaucrats are looking to each other to make the decision. 9 

  Now, I might add one other thing in that we see no 10 

legitimate interest of the United States in refusing to comply with 11 

its obligations here.  In fact, the converse is true.  There is every 12 

interest on the part of the United States to honor its obligation, to 13 

fulfill its obligations to this court and to Mr. al Qosi voluntarily 14 

and knowingly undertaken. 15 

  First of all, there‘s the question of honoring your word.  16 

We know the United States believes in doing so.  Two, there is the 17 

precedent: how is the United States going to encourage any other 18 

detainee to accept a plea agreement after it proves, if it were to be 19 

the case, that it cannot be counted on to honor its word, to fulfill 20 

its obligations?  They‘re not going to try every single detainee in 21 

Guantanamo; they don‘t have the resources, they don‘t want to devote 22 

the resources to it, it would take 100 years.  The only practical 23 
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solution for the majority of the people here is to come to agreements 1 

with them similar to the one that Mr. al Qosi and they have agreed 2 

to. 3 

  If they can‘t be counted on to honor their words, even when 4 

they stipulate that the detainee has fully honored his commitments, 5 

who can trust them to sign a deal with them?  Who would be foolish 6 

enough to do so?  So, we say a deal is a deal.  If it‘s a deal for 7 

Mr. al Qosi, it‘s a deal for the United States.  There is no 8 

legitimate reason for the United States not to be held to its word, 9 

to its obligations, not only to Mr. al Qosi, but now to this court 10 

because we collectively, prosecution and defense, government and 11 

Mr. al Qosi, have submitted ourselves to your jurisdiction via this 12 

pretrial agreement which needs to be defended and protected. 13 

  Again, as I said, not because of malice, but because of 14 

bureaucratic inertia which sometimes can produce effects as wrong, as 15 

unjust, as unfair, as contrary to law as malice itself.  This calls 16 

for action by this court.  Thank you, ma‘am. 17 

 MJ [LT COL PAUL]:  And, Government Counsel, before I give you an 18 

opportunity to argue, what is the status of a decision in regards to, 19 

should Mr. al Qosi be adjudged confinement, where that confinement 20 

would be served? 21 

 TC [CDR PADGETT]:  Your Honor, it is my understanding as of 22 

yesterday, he will be placed in solitary confinement with the other 23 
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post convicted detainee.  He would be given some opportunity to 1 

mingle with detainees, but other than that he would be placed in a 2 

completely different camp from that which he is in now. 3 

 MJ [LT COL PAUL]:  Okay.  And do you want to present any 4 

argument or anything else in regards to the government‘s position? 5 

 TC [CDR PADGETT]:  Just briefly, Your Honor. 6 

 MJ [LT COL PAUL]:  You may do so. 7 

 TC [CDR PADGETT]:  I will not be as long as Mr. Reichler and I 8 

don‘t think I can speak as eloquently as he can; however, he strikes 9 

some nice and important points.  And that is, your honor is 10 

everything.  That was told to me when I was a child and it exists 11 

today.  These counsel at this table represented to this man that we 12 

would do a certain thing.  And when you keep--make your word, you‘re 13 

going to keep it.  And I‘m telling Mr. Reichler in one form or 14 

another, I‘m going to keep it.  I make a promise, I keep it. 15 

  The government‘s promise, and I‘m the representative of the 16 

United States government,  The 17 

ambiguity, if there is any in this agreement, you can blame the 18 

government for the way it was drafted, but  19 

 if Guantanamo Bay closed, he‘d be kept in 20 

a facility substantially similar   That 21 

was our promise to Mr. al Qosi.  That was the complete understanding 22 

of both parties.  It was made known to me, it was made known to the 23 
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team, and it was made known to the convening authority and the United 1 

States government.  Your word is your bond; you make a promise, 2 

you‘re going to keep it. 3 

  Now, he‘s done what he was asked to do and the United 4 

States government is going to be--should be compelled to do what they 5 

were asked to do.  Now, there is no bad faith, there is no one saying 6 

no.  But, I will represent to this court there is no regulation that 7 

prohibits him going   There is no federal law that 8 

prohibits him going   It is only a policy decision, 9 

and policy is an opinion; policy can be changed with a phone call. 10 

  And because those who are making policy decisions are 11 

refusing to take initiative and act, I am asking this court to do so.  12 

You know, it boils down to this: you either lead, you follow, or you 13 

get out of the way.  Those in authority are refusing to lead; I‘m 14 

asking this court to lead and fulfill the promise of the government.  15 

So, Judge, I‘m asking you to take what authority you deem appropriate 16 

to ensure that happens at the end of these proceedings. 17 

 MJ [LT COL PAUL]:  And, Defense, anything further you‘d want to 18 

add? 19 

 CDC [MR. REICHLER]:  Well, the only thing I disagree with is 20 

Commander Padgett‘s statement that I was more eloquent than he would 21 

be. 22 

 MJ [LT COL PAUL]:  In regards to the 8 August 2010, defense 23 
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motion under seal to compel the government to comply with the 1 

pretrial agreement, the court issues the following ruling: 2 

  The defense has requested that I order the government to 3 

comply with the terms of Appendix A4 

5 

6 

7 

  It is clear to the court from the information provided by 8 

both sides from the actual terms used in Appendix A to the pretrial 9 

agreement, and I‘m talking specifically paragraph 4, as well as that 10 

information elicited and received from Mr. al Qosi during the 11 

previous inquiry into the offenses of which he pled guilty, that both 12 

the government, including the convening authority, and the defense 13 

anticipated that post-sentencing, if confinement was adjudged, Mr. al 14 

Qosi would remain confined  at the JTF Guantanamo Bay 15 

detention facility, or under conditions substantially similar. 16 

  It appears that one of the main reasons that Appendix A to 17 

the pretrial agreement did not specifically designate a post-18 

sentencing facility for Mr. al Qosi was because, as Mr. Reichler has 19 

discussed, at the time that the PTA was being negotiated there did 20 

remain a possibility that the detention facilities here at Guantanamo 21 

Bay would be closed, and that a detention facility would be opened at 22 

a different location; and that still remains a possibility.   23 
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1 

 2 

3 

4 

  The defense has proffered and the government has concurred 5 

that this term, this provision of Appendix A, was very important, 6 

actually crucial to Mr. al Qosi, and was a substantial factor in his 7 

offer to plead guilty to the offenses of which he pled guilty.  The 8 

defense has also proffered and the court has no reason to disbelieve 9 

that Mr. al Qosi would never have agreed to the PTA but for the 10 

promise that he be allowed to serve any sentence given  11 

in substantially similar communal conditions. 12 

  Although the convening authority has recommended, in 13 

accordance with Appendix A of the pretrial agreement, to the 14 

appropriate authorities in the Department of Defense that Mr. al Qosi 15 

serve any additional confinement  under conditions to 16 

similar  and in particular, they have recommended that he 17 

not serve confinement under conditions of isolation, which is 18 

consistent with the United States and international law.  At this 19 

time, as government counsel has indicated, no one in the DoD has 20 

given either government or defense counsel a definitive answer as to 21 

exactly where Mr. al Qosi‘s confinement or post-trial confinement 22 

will be served if confinement is adjudged.  To the contrary, the 23 
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government counsel has now indicated that there is a possibility if 1 

additional confinement is adjudged it could possibly be served in 2 

isolation. 3 

4 

5 

6 

 7 

8 

9 

 As stated in US v. 10 

Perrone, and this was a case which was cited in the defense motions, 11 

it is fundamental to a knowing and intelligent plea wherein an 12 

accused pleads guilty in reliance on promises made by the government, 13 

in a pretrial agreement, that the voluntariness of that plea depends 14 

on the fulfillment of those promises by the government.  Mr. al Qosi 15 

has complied with all conditions and all obligations applicable to 16 

him under the PTA and under Appendix A.  He has fulfilled all 17 

commitments to the government and it‘s imperative that the government 18 

do so as well. 19 

  Wherefore, the court is ordering that should Mr. al Qosi be 20 

adjudged additional confinement he be allowed to serve that 21 

confinement  here at the JTF Guantanamo Bay or at a 22 

comparable facility if one is created.  It is also the court‘s 23 
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opinion that failing to do so is in violation of the terms of 1 

Appendix A to the pretrial agreement and would render Mr. al Qosi‘s 2 

previous pleas improvident. 3 

  Are there any questions in regards to the court‘s ruling? 4 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 5 

 CDC [MR. REICHLER]:  Thank you, ma‘am. 6 

 MJ [LT COL PAUL]:  I think that I have previously covered all 7 

issues discussed in any 802 conferences, not only the one held in 8 

July, but also the one held yesterday, as well as the one held today 9 

previous to court.  I have continued to seal Appendix A to the 10 

pretrial agreement, and we have also, you‘ve just heard the court‘s 11 

ruling in regard to the defense motion to compel, which was also 12 

discussed during the 802s.  Does either side have any additional 13 

information to add to any of the summaries of any of the 802s held? 14 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 15 

 CDC [MR. REICHLER]:  No, ma‘am. 16 

 MJ [LT COL PAUL]:  And at this time, we will proceed with 17 

presentencing.  And before I proceed, I want to again make sure, 18 

Mr. al Qosi, is everything I‘m stating being translated properly to 19 

you? 20 

 ACC [MR. AL QOSI]:  Yes. 21 

 MJ [LT COL PAUL]:  Mr. al Qosi, during this portion of the 22 

hearing you have the opportunity to present evidence in extenuation 23 
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and mitigation regarding the offenses of which you have pled and been 1 

found guilty.  That is, you have at this time, the right to present 2 

matters about the offenses or matters about yourself that you want 3 

the commission members to consider in determining an appropriate 4 

sentence.   5 

   Do you understand this, Mr. al Qosi? 6 

 ACC [MR. AL QOSI]:  Yes. 7 

 MJ [LT COL PAUL]:  In addition to the testimony of any 8 

witnesses, and the offering of any documents, you may yourself 9 

testify under oath during this portion of the trial or you may, 10 

Mr. al Qosi, elect to remain silent.  If you elect to remain silent, 11 

then the commission members will be told that they cannot draw any 12 

adverse inference from you--from your silence.   13 

   Do you understand this, Mr. al Qosi? 14 

 ACC [MR. AL QOSI]:  Yes. 15 

 MJ [LT COL PAUL]:  Mr. al Qosi, you may also elect to make an 16 

unsworn statement; although the information that you provided to me 17 

earlier was considered sworn, during the sentencing portion of the 18 

trial, you may make an unsworn statement.  Because the statement 19 

would be unsworn, you cannot be questioned or cross-examined by the 20 

government counsel or any of the commission members; however, if 21 

during an unsworn statement you make a statement of fact, then the 22 

government can be given an opportunity to offer evidence in rebuttal 23 
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of that statement of fact.  Do you understand, Mr. al Qosi, what I‘ve 1 

stated to you so far in regards to your sentencing rights? 2 

 ACC [MR. AL QOSI]:  Yes. 3 

 MJ [LT COL PAUL]:  If you elect to make an unsworn statement, 4 

the unsworn statement can be done orally, it may be done in writing, 5 

or it may be presented in both ways.  You may make the unsworn 6 

statement, you may have any of your counsel make a portion of the 7 

unsworn statement, or you may all make a portion of your unsworn 8 

statement.  Again, Mr. al Qosi, do you understand what I‘ve stated to 9 

you so far in regards to your rights in regard to an unsworn 10 

statement? 11 

 ACC [MR. AL QOSI]:  Yes. 12 

 MJ [LT COL PAUL]:  In accordance with the pretrial agreement, 13 

the accused has waived any claim to confinement credit for any period 14 

of time that he has been detained prior to a sentence being 15 

announced.  The members will not be instructed as to any pretrial 16 

confinement credit.  They will, however, be instructed that they may 17 

consider the term of confinement that he has previously served.  18 

Defense, do you concur? 19 

 CDC [MR. REICHLER]:  Yes, ma‘am. 20 

 MJ [LT COL PAUL]:  And, Government Counsel, do you also concur? 21 

 TC [CDR PADGETT]:  Yes, ma‘am. 22 

 MJ [LT COL PAUL]:  And also, in addition, in accordance with his 23 
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pretrial agreement, Mr. al Qosi has waived his rights to appeal his 1 

conviction, his sentence, and/or detention to the extent permitted by 2 

law.  And, defense, has there been a written waiver of that? 3 

 DC [CDR LACHLIER]:  We haven‘t had it signed yet, Your Honor, 4 

but we do have it with us. 5 

 MJ [LT COL PAUL]:  What I will do then is I will reserve 6 

Appellate Exhibit 109 for the written waiver of those appellate 7 

rights.  And before this court closes, I ask that you do provide the 8 

court reporter with a copy of that written waiver. 9 

  And at this time--First of all, Government Counsel, do you 10 

have a copy of the sentence worksheet? 11 

 TC [CDR PADGETT]:  Yes, ma‘am, we do. 12 

 MJ [LT COL PAUL]:  And let‘s have that marked. 13 

 TC [CDR PADGETT]:  Ma‘am, I need to apologize.  We have prepared 14 

the sentencing worksheet, but we failed to bring it to court today, 15 

not knowing whether or not we would need it at this time.  But we 16 

have prepared it; we are prepared to submit it at a later time for 17 

the court‘s review. 18 

 MJ [LT COL PAUL]:  What we‘ll do is we will reserve Appellate 19 

Exhibit 110 for the sentence worksheet.  I assume it‘s one page? 20 

 TC [CDR PADGETT]:  Yes, ma‘am. 21 

 MJ [LT COL PAUL]:  Show that to defense counsel and then before 22 

the conclusion of trial today, make sure that the court has a copy of 23 
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the sentence worksheet. 1 

 TC [CDR PADGETT]:  Yes, ma‘am. 2 

 MJ [LT COL PAUL]:  Government Counsel, any documentary evidence 3 

that you want marked at this time? 4 

 TC [CDR PADGETT]:  No, ma‘am.  We‘ve already had Government 5 

Exhibit 1 and that‘s all we‘re going to rely on for sentencing. 6 

 MJ [LT COL PAUL]:  And that‘s the stipulation of fact? 7 

 TC [CDR PADGETT]:  Yes, ma‘am. 8 

 DC [CDR LACHLIER]:  For exhibits, Your Honor, we had pre-marked 9 

and given to the court clerk Defense Exhibits A through L; they have 10 

been marked for identification.  I believe the court clerk has all of 11 

them.  I don‘t know if you want a description for the record of each 12 

of them.  Defense Exhibit A----  13 

 MJ [LT COL PAUL]:  Hang on a minute and I‘ll get those from the 14 

court reporter. 15 

[The court reporter handed the defense exhibits to the military 16 

judge.] 17 

 MJ [LT COL PAUL]:  Yeah, for the record, Commander Lachelier, 18 

let‘s go ahead and at least state what each exhibit is. 19 

 DC [CDR LACHLIER]:  Sure, Your Honor.  Defense Exhibit A and 20 

Defense Exhibit B are videos taken in Sudan of Mr. al Qosi‘s family 21 

members. 22 

  Defense Exhibit C and D, one is a report from the  23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 529 

 and that‘s Charlie; and Defense 1 

Exhibit D is a letter from the Foreign Minister of Sudan. 2 

  Defense Exhibits E through J are letters from members of 3 

the community of Atbara and Khartoum in Sudan where Mr. al Qosi is 4 

from, and from the community and family members. 5 

  Defense Exhibit K is a video, again, of a family member 6 

Mr. al Qosi‘s.  And Defense Exhibit L is a video of Mr. al Qosi‘s 7 

mother, we would--I‘ll discuss how to introduce that one later, I 8 

guess, Your Honor. 9 

 MJ [LT COL PAUL]:  Commander Lachelier, I note that Defense 10 

Exhibit E is four pages, and the first two pages appear to be--or I 11 

want to make sure, they‘re essentially an English translation of a 12 

document, correct? 13 

 DC [CDR LACHLIER]:  That‘s correct.  I‘m sorry, Your Honor, I 14 

should have specified; most of the letters were provided in Arabic.  15 

I believe there‘s only one that was originally in English.  Most were 16 

provided in Arabic and the English translations are included. 17 

 MJ [LT COL PAUL]:  And, Government, are you satisfied with the 18 

translation of those documents? 19 

 TC [CDR PADGETT]:  Yes, ma‘am, we are. 20 

 MJ [LT COL PAUL]:  Then I will ask, does the government have any 21 

objection? 22 

 TC [CDR PADGETT]:  We have no objection, Your Honor. 23 
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 MJ [LT COL PAUL]:  So, no objection to Defense Exhibits A 1 

through L? 2 

 TC [CDR PADGETT]:  That‘s correct. 3 

 MJ [LT COL PAUL]:  For identification, Defense Exhibits A 4 

through L are admitted as Defense Exhibits A through L.  And I will 5 

note during an 802--the 802 prior to court, I did discuss Defense 6 

Exhibit L with the defense and at the request of the defense, Defense 7 

Exhibit L will be played to the counsel and the members; however, it 8 

will not be viewed by the spectators at the request of the defense. 9 

  Any other documentary evidence that you want to present, 10 

Defense? 11 

 DC [CDR LACHLIER]:  Nothing further, Your Honor, no. 12 

 MJ [LT COL PAUL]:  And for purposes--You do have one witness, 13 

correct?  Do you have a witness? 14 

 DC [CDR LACHLIER]:  No, we do not have any witnesses, Your 15 

Honor. 16 

 MJ [LT COL PAUL]:  The government has one witness, correct? 17 

 TC [CDR PADGETT]:  That‘s correct, Your Honor. 18 

 MJ [LT COL PAUL]:  We are going to take a break before we bring 19 

in the members, but is there anything else that we need to address? 20 

 TC [CDR PADGETT]:  May have one second, Your Honor? 21 

 MJ [LT COL PAUL]:  Certainly. 22 

[The trial counsels conferred.] 23 
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 ATC [LT COL SACHS]:  Your Honor, when the government reads 1 

Government Exhibit 1 to the members, I would appreciate it if you can 2 

instruct them that they will be receiving a copy of that document so 3 

that they don‘t try to furiously scribble down what‘s being said.  4 

So, we would request that you just instruct them that they will get a 5 

copy. 6 

 MJ [LT COL PAUL]:  I‘ll do so, and if I forget, just remind me. 7 

 ATC [LT COL SACHS]:  Yes, ma‘am. 8 

 DC [CDR LACHLIER]:  One brief matter, Your Honor. 9 

 MJ [LT COL PAUL]:  Certainly. 10 

 DC [CDR LACHLIER]:  I don‘t know if this was addressed in an 11 

802, just for the order of presenting evidence and to be clear, for 12 

Defense Exhibits C and D, the letters from Sudan--from the Sudanese 13 

government, those we would like to read into the record to the 14 

members at the appropriate time. 15 

 MJ [LT COL PAUL]:  Does government counsel have any objection to 16 

that? 17 

 TC [CDR PADGETT]:  I have no objection, Your Honor. 18 

 MJ [LT COL PAUL]:  Okay.  You will be allowed to do so.  It‘s 19 

not normally done, but the government has no objection; that‘s fine. 20 

 DC [CDR LACHLIER]:  I appreciate that, Your Honor. 21 

 MJ [LT COL PAUL]:  And they‘ll also be presented the written 22 

copy, correct? 23 
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 DC [CDR LACHLIER]:  That‘s correct, Your Honor. 1 

 MJ [LT COL PAUL]:  Okay.  And also, I did request that at least 2 

one counsel from both sides take a look at the information that is in 3 

front of the members.  There should be a blank--some blank paper, and 4 

then blue folders which would include the convening orders, the 5 

flyer, which has previously been marked as AE Exhibit 88, and then 6 

any court member questionnaires, basically blank paper or forms for 7 

them to provide questionnaires.  Did both sides have an opportunity 8 

to do so? 9 

 TC [CDR PADGETT]:  Yes, ma‘am.  I personally inspected every one 10 

and they seemed to be in proper order. 11 

 CDC [MR. REICHLER]:  Yes, ma‘am.  We performed the inspection 12 

and we have no problems. 13 

 MJ [LT COL PAUL]:  Then, Counsel, at this time is there anything 14 

else to take up before we take a short break and call the members? 15 

 TC [CDR PADGETT]:  No, ma‘am. 16 

 CDC [MR. REICHLER]:  No, ma‘am. 17 

 MJ [LT COL PAUL]:  I think 15 minutes is probably good.  So, 18 

court is in recess for 15 minutes. 19 

[The R.M.C. 803 session recessed at 1008, 9 August 2010.] 20 

[The R.M.C. 803 session was called to order at 1027, 9 August 2010.] 21 

 MJ [LT COL PAUL]:  The court is called to order.   22 

   All parties are present as before the court recessed. 23 
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  Counsel, anything else to take up before we call the 1 

members? 2 

 TC [CDR PADGETT]:  Not from the government, Your Honor. 3 

 CDC [MR. REICHLER]:  No, ma‘am. 4 

 MJ [LT COL PAUL]:  Okay.  Bailiff, you may call the members. 5 

[The R.C.M. 803 session terminated at 1027, 9 August 2010.] 6 

[The military commission began at 1029, 9 August 2010.] 7 

 MJ [LT COL PAUL]:  Please be seated. 8 

  Members, before we proceed, I just want to let you know, 9 

you may note that I am talking somewhat slower than normal.  And I 10 

actually talk quite fast, so for me this is much slower than normal.  11 

The reason I am doing so is because everything that is being stated 12 

here in court is being translated so that Mr. al Qosi understands 13 

everything that is being said.  So, if counsel also speak slower, 14 

that is why.  In addition, when you are asked, and this is especially 15 

important during voir dire or during the questioning of the members--16 

if you are asked individual questions, I ask that you provide your 17 

answer much slower as well so that your answer too, can be translated 18 

from English into Arabic so that Mr. al Qosi understands everything 19 

that is being said here in this courtroom. 20 

  In addition, this court is being televised via VTC to the 21 

Embassy in Sudan so that Mr. al Qosi‘s family members can observe the 22 

hearing.  In the past and at least all morning, it has gone well.  We 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 534 

haven‘t had any interruptions, but it sometimes in prior hearings has 1 

gone up and down.  So, it may require a short recess.  If it does go 2 

down, we‘ll be notified and we‘ll have to take a recess accordingly. 3 

  At this time, Government Counsel, you may proceed. 4 

 TC [CDR PADGETT]:  Yes, ma‘am. 5 

  This commission is convened by commission convening order 6 

09-03, dated 7 January 09, as amended by 10-01, dated 24 June 2010, 7 

and further amended by 10-03, dated 6 August 2010, copies of which 8 

have been furnished to each member of the commission. 9 

  The accused and the following persons detailed to this 10 

court are present:  11 

  LIEUTENANT COLONEL NANCY PAUL, MILITARY JUDGE; 12 

  COMMANDER DIRK PADGETT, MYSELF, LEAD TRIAL COUNSEL; 13 

  LIEUTENANT COLONEL KENNETH SACHS, ASSISTANT TRIAL COUNSEL; 14 

  LIEUTENANT COLONEL RALPH PARADISO, ASSISTANT TRIAL COUNSEL; 15 

  CAPTAIN SEAMUS QUINN, UNITED STATES MARINE CORP, ASSISTANT 16 

TRIAL COUNSEL; 17 

  I‘ll also introduce members of the defense: 18 

  MR. PAUL REICHLER, LEAD DEFENSE COUNSEL; 19 

  MR. LARRY MARTIN, ASSISTANT DEFENSE COUNSEL; 20 

  COMMANDER SUZANNE LACHELIER, LEAD MILITARY COUNSEL; 21 

  LIEUTENANT COMMANDER TRAVIS OWENS, ASSISTANT MILITARY 22 

COUNSEL; 23 
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  MAJOR TODD PIERCE, ASSISTANT MILITARY COUNSEL. 1 

  The commission members are set out in the convening orders. 2 

  The prosecution is ready to proceed in the case of the 3 

United States versus Ibrahim Mahmoud al Qosi. 4 

  MJ [LT COL PAUL]:  At this time, members, I‘m going to ask you 5 

to please stand.  Will all spectators and everyone in the courtroom, 6 

also please rise, that includes the spectators that are observing 7 

behind the wall.  Will you please rise, as well? 8 

[All personnel did as directed.] 9 

 MJ [LT COL PAUL]:  And, Trial Counsel, will you please swear the 10 

members in? 11 

 TC [CDR PADGETT]:  Yes, ma‘am. 12 

[The members were sworn.] 13 

 MJ [LT COL PAUL]:  You may all be seated. 14 

[All personnel did as directed.] 15 

 TC [CDR PADGETT]:  The general nature of the charges in this 16 

case---- 17 

 MJ [LT COL PAUL]:  Excuse me. 18 

 TC [CDR PADGETT]:  I‘m sorry. 19 

 MJ [LT COL PAUL]:  The commission is now assembled. 20 

 TC [CDR PADGETT]:  The general nature of the charges in this 21 

case are one charge and one specification of Conspiracy, in violation 22 

of 10 U.S.C. § 950t(29) and one charge and one specification of 23 
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Providing Material Support for Terrorism, in violation of 10 U.S.C. § 1 

950t(25).  The charges were sworn on 8 February 2008, referred on 2 

5 March 2008, and served on the Accused on 6 March 2008. 3 

  MJ [LT COL PAUL]:  Thank you, Trial Counsel. 4 

  Members of the Commission, at this time, it is appropriate 5 

that I give you some preliminary instructions.  You are all basically 6 

familiar with our military justice system and this commission will 7 

work in a same manner. 8 

  My duty as the judge will be to ensure this trial--this 9 

commission is conducted in a fair, orderly, and impartial manner 10 

according to the law.  I will preside over all open sessions.  I will 11 

rule upon any objections, and I will, later at the appropriate time, 12 

instruct you on the law applicable to this case. 13 

  You are required to follow my instructions on the law and 14 

you may not consult any other source as to the law pertaining to this 15 

case unless it has been admitted into evidence and presented to you. 16 

  This rule applies throughout the entire trial including 17 

closed sessions, periods of recess, or any periods of adjournment. 18 

  Any questions you have of me or of a witness need to be 19 

asked in open court.  20 

  Members, at a previous session, the accused, Mr. al Qosi, 21 

pled guilty to the charges and the specifications.  I accepted that 22 

plea and I entered findings of guilty as to the charges and the 23 
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specifications.  Therefore, you will not have to determine whether 1 

the accused is guilty or not guilty, since that has been established 2 

by his pleas and by my findings. 3 

  Your duty, therefore, will be to determine an appropriate 4 

sentence for those offenses.  That duty is a grave responsibility 5 

requiring the exercise of wise discretion.  Your determination must 6 

be based upon all of the evidence that will be presented to you as 7 

well as the instructions that I will later give you.  You cannot 8 

reach that determination until all of the evidence has been presented 9 

to and I have instructed you; therefore, it is of vital importance 10 

that you keep an open mind until all the evidence has been presented 11 

and you have received my instructions. 12 

  What will follow next is what we call the voir dire 13 

process.  And during that process, I will first ask you some 14 

questions and then both sides will be given an opportunity to ask you 15 

additional questions and then to exercise challenges, if appropriate. 16 

  With regard to challenges, if you know of any matter that 17 

you feel may affect your impartiality to sit as a commission member; 18 

you must disclose that matter when asked to do so.  But please bear 19 

in mind any statements that you make in open court should be made in 20 

general terms so as not to disqualify any other commission member who 21 

hears your statement. 22 

  Some of the grounds for challenge would be if you had 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 538 

investigated any offense charged, if you have formed a fixed opinion 1 

as to what an appropriate punishment would be for Mr. al Qosi, or any 2 

matter that may affect your impartiality regarding an appropriate 3 

sentence for the accused.  4 

  The questions that will be asked of you are not intended to 5 

embarrass you and they are not an attack upon your integrity.  They 6 

are asked by myself and by counsel simply in order to determine 7 

whether a basis for challenge does exist on any particular commission 8 

member.  You will be first of all questioned collectively as a whole, 9 

and then I anticipate that many of you will be called back to answer 10 

questions individually.  Unless I indicate otherwise, all of you are 11 

required to answer all questions posed to you. 12 

   Members, you must keep an open mind throughout this trial. 13 

You must impartially hear the evidence, the instructions that I will 14 

give you, and only when you are in your closed session deliberations 15 

may you then make a proper determination as to an appropriate 16 

sentence after considering all of the alternative punishments, of 17 

which I will later advise you.  In order to serve as a commission 18 

member, you may not have either a preconceived idea or a preconceived 19 

formula as to the amount of punishment which should be imposed. 20 

  During any recess, any adjournment, any lunch break, you 21 

cannot discuss this case with anyone, this includes not even among 22 

your fellow commission members.  You cannot listen to or read any 23 
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account of this trial and you may not consult any source, written or 1 

otherwise, and this includes by electronic means, as to any matter 2 

involved in this case.  You must hold your discussion of this case 3 

until you are all together in your closed session deliberations.  4 

This ensures that all of the members have the full benefit of any 5 

discussions.  If anyone attempts to discuss this case in your 6 

presence during any recess or any adjournment, immediately tell them 7 

to stop and report the occurrence to either the bailiff or an 8 

appropriate person at the next session. 9 

  I don‘t repeat these matters to you after--or before every 10 

break or every recess but please keep them in mind throughout the 11 

entire trial.  12 

  Members, we do our best to estimate the time needed for 13 

recesses or hearings outside of your presence; however, sometimes 14 

they‘re extended by new issues that arise during those hearings.  15 

Your patience and your understanding contributes greatly to an 16 

atmosphere consistent with the fair administration of justice. 17 

  When you are in your closed session deliberations, only the 18 

members may be present.  You must all remain together and you may not 19 

allow any unauthorized intrusion into your deliberations.  When you 20 

are recessed, you may use the restrooms; if you smoke, you may take a 21 

smoke break.  However, when you are in your closed sessions 22 

deliberations deliberating on an appropriate sentence, all of you 23 
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must remain together. 1 

  I also at this time, want to reiterate my instructions to 2 

you in the order that you arrived--that you received prior to 3 

arriving here.  You must not listen to, look at, or read any account 4 

of this hearing.  You may not consult any source, written or 5 

otherwise, as to any matters involved in this case.  You may not 6 

discuss this case with anyone, and again, if anyone attempts to do 7 

so, please tell them to stop.  You may not discuss the case or the 8 

evidence offered with or in the presence of any staff, of any court 9 

reporter, or the bailiff.  You may not discuss the case with members 10 

of the media as well.  11 

  Because of the limited facilities here in the courtroom and 12 

those generally here at GTMO, I advise you to refrain from engaging 13 

in any discussions concerning this case, however innocent, outside of 14 

the deliberation room.  At this time, are there any questions 15 

regarding the preliminary instructions that I have provided to the 16 

members?  It appears not. 17 

  Members, each of you has an equal voice and an equal vote 18 

with all of the other members in discussing and deciding all of the 19 

issues that will be submitted to you.  However, in addition to these 20 

duties, the senior member will act as your presiding officer during 21 

your closed session deliberations, and he or she will speak for the 22 

commission in announcing the sentence. 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 541 

  This is the general order of events that we expect: First 1 

of all we‘re going to have the questioning of the court members, 2 

challenges and excusals; we will then have presentation of the 3 

evidence.  I assume that that will take us most of today.  Tomorrow 4 

morning we will start with closing arguments by counsel, instructions 5 

on the law, your deliberations, and then the announcement of the 6 

sentence. 7 

  The appearance and the demeanor of all parties to this 8 

trial should reflect the seriousness with which the trial is viewed.  9 

Careful attention to all that occurs is required.  If any court 10 

member needs a break for any reason, please tell me so that I can 11 

attend to your needs and avoid any potential problems. 12 

  There‘s blank paper provided in front of you, and each of 13 

you may take notes if you desire to do so.  And you may use those 14 

notes to refresh your memory during deliberations; however, your 15 

notes cannot be read to or shown to any other court member. 16 

  At the time of any recess, whether this if for lunch or 17 

whether this is for the evening, you can either take your notes with 18 

you into the deliberation room, or you can leave them here in the 19 

courtroom where they will be secured. 20 

  Members, in front of you there is a folder, which contains 21 

several documents.  They are: the convening orders, as well as a 22 

document that we refer to as the flyer, or the flimsy.  And upon that 23 
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document are the charges in this case.  At this time, I would like 1 

each of you to first of all to examine the convening order, make sure 2 

that your name, your rank and your unit is correct.  If there‘s any 3 

changes or corrections that need to be made, simply raise your hand 4 

and we will deal with them at this time. 5 

  And also, take this opportunity to review the flyer and 6 

read the charges and specifications. 7 

[The members did as directed.] 8 

  If there are any changes or corrections that need to be 9 

made to the convening orders, I just ask that you raise your hand. 10 

[Member 13 raised their hand.] 11 

MJ [LT COL PAUL]:  It appears that Member Number 13, there‘s a 12 

correction. 13 

  Member 13, what I ask is that on your copy of the convening 14 

order, please correct whatever information in wrong. 15 

  Trial Counsel, will you please get that document from him 16 

and hand it to me? 17 

[The assistant trial counsel did as directed.] 18 

 MJ [LT COL PAUL]:  If I recall, there was one other member?  19 

Also, Member Number 9.  Will you please do the same thing? 20 

[Member 9 did as directed.] 21 

 TC [CDR PADGETT]:  Let the record reflect, Your Honor, that 22 

Colonel Sachs retrieved paperwork from Number 13 and Number 9 to 23 
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present to the court. 1 

   MJ [LT COL PAUL]:  Thank you. 2 

 TC [CDR PADGETT]:  He‘s handing such to the court reporter at 3 

this time. 4 

 MJ [LT COL PAUL]:  It appears on both of these documents the 5 

unit of the member is not correct, that is two pages.  What I will do 6 

is I will make those two pages Appellate Exhibit 111, and those are 7 

the corrections to the convening order that can be made at the 8 

conclusion of this hearing.  And I am handing Appellate Exhibit 111 9 

to the court reporter. 10 

  Members, this is especially during--this is especially 11 

important during the questioning of court members.  The court 12 

reporting equipment that is being used essentially records everything 13 

that is being said here in the courtroom.  Later down the line, the 14 

court reporter has to transcribe what is being said into a written 15 

document.  At that time, when the court reporter is listening to the 16 

recording, she‘s going to recognize my voice because she‘s heard my 17 

voice quite a bit today and in the past hearings.  She‘s also very 18 

likely going to recognize the voices of counsel.  What she is not 19 

going to be able to recognize is the voices of 15 individual members.  20 

So, if you are asked a question as a whole, that‘s easy.  You get to 21 

get by with a head nod yes or a head nod no, and either counsel or 22 

myself will indicate affirmative answer by all members, negative 23 
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answer by all members; that‘s easy. 1 

  If you are asked a question individually, what I ask is 2 

that you begin your answer with your number.  For instance, we‘ll 3 

just pick on Number 13, since he had the corrections.  If Member 13 4 

is asked a question individually then, Member, what I ask that you do 5 

is before you begin your answer or before you state your answer, you 6 

just simply say, ―Member 13‖ and then you proceed with your answer.  7 

We are not allowing the names or the ranks of the individual members 8 

to be disclosed to anyone.  We‘re simply using numbers.  So, you‘re 9 

going to get by very easily with just stating whatever your member 10 

number is.  And that way, later down the line, the court reporter who 11 

knows what name goes with what member, is going to understand exactly 12 

who said what. 13 

  So, at this point, members, this is going to be your first 14 

test.  Are there any questions before we proceed with voir dire?  15 

There is a question from Member Number 1.   16 

 MEMBER 1:  Your Honor, I have a correction on my sheet also.  17 

There are two separate units that conflict on where I was stationed, 18 

and I made that correction. 19 

 MJ [LT COL PAUL]:  Thank you, Member Number 1.  Trial Counsel, 20 

would you go ahead and retrieve that? 21 

 TC [CDR PADGETT]:  Let the record reflect Colonel Sachs 22 

retrieved the document from Member 1 and gave it to the court 23 
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reporter. 1 

 MJ [LT COL PAUL]:  That correction is noted; and Appellate 2 

Exhibit 111 is now three pages instead of two.  Thank you, Member 3 

Number 1.  Any other questions from any other members?   4 

[Not all members indicated a response. 5 

 MJ [LT COL PAUL]:  Sorry, I need a head nod no or a head nod 6 

yes.  Negative answer from all members. 7 

  Members, at this time it‘s appropriate that I ask you some 8 

preliminary questions.  First of all, does any court member know the 9 

accused, Mr. al Qosi?   10 

  That‘s a negative by all court members. 11 

  Having seen the accused and having read the charges and the 12 

specifications, does any court member feel that you cannot give the 13 

accused a fair trial for any reason?   14 

That is a negative response from all court members. 15 

  Does any court member have any prior knowledge of the facts 16 

or the events in this commission?   17 

   That is a negative response from all members. 18 

  Members, I‘m now going to basically ask you if you have 19 

seen, heard, or read anything about any of the counsel or if you know 20 

any of the counsel.  First of all, does any court member know 21 

Lieutenant Colonel Ralph Paradiso?  And actually, Lieutenant Colonel 22 

Paradiso, if you would stand that may make it easier. 23 
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[Lieutenant Colonel Paradiso did as directed.] 1 

 MJ [LT COL PAUL]:  That is a negative response from all court 2 

members. 3 

  How about Commander Padgett? 4 

[Commander Padgett stood.] 5 

 MJ [LT COL PAUL]:  That is a negative response. 6 

  Lieutenant Colonel Kenneth Sachs? 7 

[Lieutenant Colonel Sachs stood.] 8 

 MJ [LT COL PAUL]:  That is a negative response. 9 

  Captain Quinn? 10 

[Captain Quinn stood.] 11 

 MJ [LT COL PAUL]:  That is a negative response. 12 

  Mr. Reichler?   13 

[Mr. Reichler stood.] 14 

 MJ [LT COL PAUL]:  That is a negative response. 15 

  Mr. Martin?   16 

[Mr. Martin stood.] 17 

 MJ [LT COL PAUL]:  That is a negative response. 18 

  Commander Lachelier?   19 

[Commander Lachelier stood.] 20 

 MJ [LT COL PAUL]:  That is a negative response. 21 

  Lieutenant Commander Owens?   22 

[Lieutenant Commander Owens stood.] 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 547 

 MJ [LT COL PAUL]:  That is a negative response. 1 

  And Major Pierce?   2 

[Major Pierce stood.] 3 

 MJ [LT COL PAUL]:  And that is a negative response. 4 

  Members, do you currently have, or have you had in the 5 

past, a personal or professional relationship with any other 6 

commission member?   7 

   That is a negative response. 8 

  Has any commission member ever met me or had any form of a 9 

relationship?  I‘ve presided over trials for approximately six years, 10 

so of the Air Force members there is a possibility I could have 11 

presided over a trial or at least been stationed at an installation 12 

where you were.  But prior to today, has any court member ever even 13 

met me?   14 

   And that is a negative response. 15 

  Has any court member ever had a personal or a professional 16 

relationship the Convening Authority, and that is Mr. Bruce McDonald?    17 

That is a negative response from all court members. 18 

  How about the DoD General Counsel, Mr. Johnson?  That‘s a 19 

negative response from all court members. 20 

  How about the Legal Advisor to the military commissions, 21 

that is Mr. Michael Chapman?   22 

   That‘s a negative response from all members. 23 
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  And now the SECDEF, Mr. Gates?   1 

   And that is a negative response from all court members. 2 

  Members, this next question is probably easier asked with a 3 

showing or a raising of your hand.  How many of you--and I know some 4 

of these answers were somewhat answered in the written questionnaires 5 

which you provided, and for those I thank you--but, how many of you 6 

have served in Afghanistan, Iraq, Bosnia, Somalia, Desert Storm, or 7 

in the Middle East somewhere?   8 

   That is an affirmative from Member 1, Number 3, Number 5, 9 

6, 7, as well as 8, 10, 11 and 12, and 9 as well--I‘m sorry, I went 10 

too fast.  That is 9, 11 and 12; and 13, did you raise your hand as 11 

well? 12 

 MEMBER 13:  Yes. 13 

 MJ [LT COL PAUL]:  Thank you.  Was that an affirmative or 14 

negative from Number 10? 15 

 MEMBER 10:  Ma‘am, I have a question.  Can you clarify Middle 16 

East? 17 

 MJ [LT COL PAUL]:  Basically anywhere in the Middle East; as 18 

broad as you want it.  Define it very broadly. 19 

 MEMBER 10:  My question, ma‘am, is you were specific on the 20 

country.  If the country is Kuwait, would you consider that Middle 21 

East? 22 

 MJ [LT COL PAUL]:  Correct. 23 
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 MEMBER 10:  Yes. 1 

 MJ [LT COL PAUL]:  That was an affirmative by 10. 2 

 MEMBER 2:  Your Honor, I have a question.  When you asked---- 3 

 MJ [LT COL PAUL]:  That is Member Number 2. 4 

 MEMBER 2:  ----does that include any temporary duty, TDY, to 5 

those locations or does that include just being stationed at those? 6 

 MJ [LT COL PAUL]:  Having served, whether it was for two days or 7 

whether it was for a tour. 8 

 MEMBER 2:  I would. 9 

 MJ [LT COL PAUL]:  That‘s an affirmative from Number 2; and I 10 

think an affirmative from Number 8 as well; and affirmative from 11 

Member 14. 12 

 MEMBER 14:  I have a question.  Does that include not on the 13 

ground, like on a ship off the coast of the Middle East? 14 

 MJ [LT COL PAUL]:  Yes. 15 

 MEMBER 14:  Affirmative. 16 

 MJ [LT COL PAUL]:  An affirmative from Member 14. 17 

  Has any member, any member‘s family, any member‘s close 18 

friend or any member under your command ever been seriously injured 19 

or killed during a military operation?  That is an affirmative from 20 

Number 3. 21 

 MEMBER 3:  Ma‘am, Number 3, could you repeat the question? 22 

 MJ [LT COL PAUL]:  Certainly.  It was not an affirmative from 23 
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Number 3; it was just a repeat the question. 1 

 MEMBER 3:  Yes, ma‘am. 2 

 MJ [LT COL PAUL]:  Has any member, any member of your family, 3 

any close friend or any individual under your command ever been 4 

seriously injured or killed during a military operation?  That is 5 

affirmative from Number 3. 6 

 MJ [LT COL PAUL]:  Member 3, was this someone under--just give 7 

me some preliminary.  Was it under your command? 8 

 MEMBER 3:  No, ma‘am.  It was a close friend. 9 

 MJ [LT COL PAUL]:  And then there was also an affirmative from 10 

Number 7. 11 

 MEMBER 7:  I have a question, ma‘am, is that specific to combat 12 

operation or just a military operation. 13 

 MJ [LT COL PAUL]:  In a military operation, in a military combat 14 

operation. 15 

 MEMBER 7:  Okay, no. 16 

 MJ [LT COL PAUL]:  So that was a negative, Number 7? 17 

 MEMBER 7:  Correct, negative. 18 

 MJ [LT COL PAUL]:  And I think in the back row I had a raising, 19 

was this Number 12? 20 

 MEMBER 13:  13. 21 

 MJ [LT COL PAUL]:  I‘m sorry, Number 13.  Actually, Members, 22 

what I ask, members in the back row, would you please move your 23 
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numbers?  Because the way they‘re---Thank you.  Because the way 1 

they‘re placed it‘s hard for me and I think it may be hard for the 2 

counsel when they get up here.   3 

[The members did as directed.] 4 

MJ [LT COL PAUL]: So, Member 13, you had a question or was it an 5 

affirmative to the answer? 6 

 MEMBER 13:  Affirmative. 7 

 MJ [LT COL PAUL]:  And can you tell me, was this member under 8 

your command or a close friend? 9 

 MEMBER 13:  He was under my command.  I worked for 7th Special 10 

Forces Group.   11 

 MJ [LT COL PAUL]:  And was that member killed or seriously 12 

injured? 13 

 MEMBER 13:  Killed. 14 

 MJ [LT COL PAUL]:  And there‘s a question from Member Number 3. 15 

 MEMBER 3:  Yes, ma‘am, Number 3, was the attack on 9/11 16 

considered a combat operation? 17 

 MJ [LT COL PAUL]:  Correct. 18 

 MEMBER 3:  Affirmative. 19 

 MJ [LT COL PAUL]:  I don‘t know for the purposes of the trial if 20 

it was considered a combat operation, but we will question you about 21 

that as well.  And that was Member Number 3. 22 

  In that regard, does any court member have a personal or a 23 
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professional connection, this would mean family, very close friends, 1 

with anyone who was a victim of the 9/11 attacks on the World Trade 2 

Center, the Pentagon, or the Pennsylvania plane crash?   3 

   That is an affirmative from Number 2, from Number 3, and a 4 

negative from all other court members. 5 

  Members, were any of you in the World Trade Center or the 6 

Pentagon, or did you know anyone who was at either location at the 7 

time of the 9/11 attack?   8 

    That is an affirmative from Member Number 1, Member Number 9 

2, Member Number 3, Member Number 4, Member Number 5, and Member 10 

Number 14, and a negative from all other court members. 11 

 MEMBER 6:  Your Honor? 12 

 MJ [LT COL PAUL]:  Oh, Member Number 6.  Thank you. 13 

 CDC [MR. REICHLER]:  Ma‘am, can you repeat the numbers? 14 

 MJ [LT COL PAUL]:  Certainly, that was members Number 1, 2, 3, 15 

4, 5, 6, and 14. 16 

  Was any member, or any person to whom you are related or 17 

have a close personal or professional relationship with, a victim of 18 

the attack on the USS COLE?   19 

   And that is a negative response from all court members. 20 

  Other than what we have may--you have previously stated, 21 

does any member have a personal or professional relationship, and by 22 

that I mean a family member or a very close friend, who was a victim 23 
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of any terrorist or alleged terrorist attack, and this would include 1 

the 1998 East African Embassy bombings?   2 

   And that is affirmative from Number 3. 3 

 MEMBER 3:  Yes, ma‘am, if I understood the question correctly. 4 

 MEMBER 14:  Does that include operations, boots on the ground, 5 

that‘s occurred since 9/11? 6 

 MJ [LT COL PAUL]:  This is Member Number 14, and yes. 7 

 MEMBER 14:  Yes.  Thank you, ma‘am. 8 

 MJ [LT COL PAUL]:  And that was affirmative to that question, by 9 

Member Number 3 and Member Number 14. 10 

  Other than previously stated, has any member been 11 

personally and significantly affected by 9/11 or terrorism?  And that 12 

is a negative response from all court members. 13 

  Has any member, or any member of your family, relative, or 14 

a close personal friend been significantly personally impacted by the 15 

events of 9/11, the war in Afghanistan, the incident involving the 16 

USS COLE, and/or the war in Iraq, and by this I mean a loss of job, a 17 

deployment which significantly impacted you or them, a recall to 18 

active duty, or anything of this nature?   19 

   That‘s an affirmative from Number 14, and a negative from 20 

all other court members. 21 

  Members, other than previously asked and answered, has any 22 

member, any member of your immediate family, your relatives, or your 23 
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close personal friends been impacted by an act of terrorism or 1 

alleged terrorism, the war in Afghanistan, or the war in Iraq that 2 

could in any way affect your impartiality to participate as a member 3 

in this proceeding?  That is a negative response from all members. 4 

  Members, have any of you previously served as a member of 5 

any other military commission or as a member of a combat status 6 

review board?  That is a negative response from all members. 7 

  And, Members, this unlikely, but I want to make sure.  Is 8 

any member of the commission in the rating chain, supervisory chain, 9 

chain of command, or write or review the performance report or the 10 

fit rep of any other commission member?   11 

   That is a negative response from all court members. 12 

  Members, I anticipate that this trial will take all of 13 

today and will go into tomorrow, but very likely will end at some 14 

point tomorrow.  Knowing that, and I‘m not responsible for the 15 

transportation here, but I have heard that very likely the rotator 16 

will go back sometime on Thursday.  Knowing that, does any court 17 

member know of anything of either a personal or a professional nature 18 

that would cause you to be unable to give your full attention to 19 

these proceedings?   20 

   That is a negative response from all court members. 21 

  Has any court member been engaged or involved in any 22 

detainee operations, and that would include here at Guantanamo Bay or 23 
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elsewhere?   1 

   That is an affirmative from Member Number 9 and a negative 2 

from all other members. 3 

  Members, it is a grounds for challenge if you are 4 

predisposed toward any particular punishment.  Does any member, 5 

having read the charge and the specifications, believe at this point 6 

that you would be compelled to vote for any particular punishment?    7 

   That is a negative response from all members. 8 

  Members, at the appropriate time in this hearing, I will 9 

instruct you in detail in regards to the range of punishment which 10 

you will have available to you.  In order to be able to serve as a 11 

commission member, you have to be able to consider the full range of 12 

punishments available to you.  Now, consider doesn‘t necessarily mean 13 

that you would vote for any particular punishment, but that you would 14 

be able to think about and make a decision in your mind one way or 15 

the other, as to what is an appropriate punishment.  Can each member 16 

follow this instruction in regards to determining an appropriate 17 

punishment?   18 

   That is an affirmative response from all court members. 19 

  Members, can each of you ensure me that you can be fair, 20 

impartial, and open-minded in your consideration of an appropriate 21 

sentence?   22 

   That is an affirmative response from all. 23 
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  Does any commission member believe that participating in 1 

this proceeding as a member could potentially have an impact on your 2 

personal or your professional life?   3 

   That is a negative response from all court members. 4 

    Members, do any of you believe that the result of this 5 

commission, that is the sentence which you determine to be 6 

appropriate, may be taken into account in any way in any future 7 

performance evaluation or selection board in your case?   8 

   That is a negative response from all court members. 9 

   Members, can each of you ensure me that you can reach a 10 

decision on a sentence in this case on an individual basis with this 11 

particular accused, in this particular case, and not solely upon the 12 

nature of the offenses of which he has been found guilty?   13 

   That is an affirmative response from all. 14 

  Members, at this point, is any commission member aware of 15 

any matter that you feel may raise a question concerning your 16 

participation in this commission as a member?   17 

   And that is a negative response from all court members. 18 

  And, Government Counsel, you may question the members. 19 

 ATC [LT COL SACHS]:  Thank you, Your Honor.   20 

   Good morning, members.   21 

 MEMBERS:  Good morning. 22 

  ATC [LT COL SACHS]:  I‘m Lieutenant Colonel Sachs, as you‘ve 23 
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heard.  I am representing the government in today‘s hearing.  I have 1 

some follow-up questions that I would like to ask as a group. 2 

  Have any of you written for public dissemination or 3 

publication about any military commissions, the Military Commissions 4 

Act, either of 2006 or of 2009, or about GTMO detainees?   5 

   Negative response from all members. 6 

  Has anyone been required to give any speeches or briefings 7 

regarding detainee operations at Guantanamo?   8 

   Negative response from all members. 9 

  Have you read or reviewed any material regarding military 10 

commissions that could in any way affect your ability to fairly and 11 

impartially judge this case before you today?   12 

   Negative response from all members. 13 

  Has anyone seen, visited, or been briefed on detainee 14 

holding operations here at GTMO other than photos on the Internet or 15 

in the national news?   16 

   Affirmative to Number 8, and a negative response from the 17 

remaining members. 18 

 MEMBER 1:  A clarification question.  At what point; at any 19 

point over the years or are you speaking more recently? 20 

 ATC [LT COL SACHS]:  That‘s a question from Member Number 1.  It 21 

would be at any time.   22 

   So, an affirmative response from Member Number 1 and Member 23 
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Number 8, and a negative response from the remaining members. 1 

  And I apologize for taking a little time.  I need to take 2 

some notes, so I apologize if this takes a little long.  What 3 

statement--I believe you answered it--have you heard any statements 4 

attributed to any counsel about any operations here in Guantanamo 5 

Bay?   6 

   That‘s a negative response from all members. 7 

  Is there anything that you have seen or heard about the 8 

operations here on Guantanamo Bay or the military commissions, that 9 

you haven‘t answered before that could affect your ability to fairly 10 

and impartially judge the case before you today?   11 

   Negative response from all members. 12 

  Has anyone been involved with the trial or investigation of 13 

any law of war violations?   14 

   Negative response from all members. 15 

  And then finally, have any of you formed any specific 16 

opinion regarding the religion of Islam that may in any way affect 17 

your ability to fairly adjudge this case before you today?   18 

   Negative response from all members. 19 

  One moment, Your Honor? 20 

 MJ [LT COL PAUL]:  Certainly. 21 

[The trial counsels conferred.] 22 

 ATC [LT COL SACHS]:   Thank you.  That‘s all the questions the 23 
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government has at this time. 1 

 MJ [LT COL PAUL]:  And, Defense, you may proceed. 2 

 DC [CDR LACHELIER]:  Thank you, Your Honor. 3 

  Members, as you‘ve heard, I‘m Commander Lachelier, and I 4 

apologize for my voice.  I‘ll do my best.  If you can‘t hear me, 5 

please raise your hand. 6 

  None of these questions, as the judge told you, are meant 7 

to embarrass you or in any way have you reveal anything you don‘t 8 

want revealed in the general public.  We will be asking to voir dire 9 

you individually---- 10 

[The court reporter signaled for the defense counsel to slow down.] 11 

DC [CDR LACHELIER]:  Oh, sorry.  We will be asking to voir dire 12 

you individually afterwards, so if there are questions you would 13 

rather answer individually, please say so and we‘ll do that. 14 

  Mostly, what I‘m trying to do here, and what we‘re trying 15 

to do is illicit honest answers and I‘m sure you can appreciate we 16 

want a fair and impartial proceeding for our client, as does the 17 

government.  So, your honest answers--I don‘t expect any less, of 18 

course, from you--are really appreciated.  And, again, if you feel 19 

more comfortable answering individually, please don‘t hesitate to 20 

raise your hand and say so. 21 

  Do any of you have any information concerning why you were 22 

selected as potential members of this commission to hear this case?    23 
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That‘s a negative response from all the members. 1 

  Has anyone discussed with you any aspect of your selection 2 

as a member of this commission?   3 

   That‘s a negative response from all the members. 4 

  Now that you know the charges and some of what your role is 5 

here today and this week in these proceedings, do you have any 6 

personal or professional thoughts about serving on this panel?    7 

That‘s a negative response from all the members. 8 

  Have any of you or a family member of yours been a party to 9 

a legal proceeding where the United States, any US agencies, officers 10 

or agents were also a party?  So basically, have you ever been 11 

involved in a lawsuit on either side where the United States 12 

government is involved, or an agent of the US government was 13 

involved?   14 

   That‘s a positive response---- 15 

 MEMBER 7:  I‘ve been part of a federal court-martial; I mean 16 

that‘s the government. 17 

 DC [CDR LACHELIER]:  I‘m sorry, sir.  You were a member at a 18 

court-martial? 19 

 MEMBER 7:  I was on the jury. 20 

 MJ [LT COL PAUL]:  Excuse me, Member Number 7, is there a 21 

microphone close to you?  Okay, there isn‘t.  I‘d just ask that you 22 

speak up.  The court reporter---- 23 
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 MEMBER 7:  Is a member of a military court-martial part of that?  1 

Is that part of the government? 2 

 DC [CDR LACHELIER]:  Actually, I mean that‘s a good question, 3 

sir.  My question was probably too vague in that regard.  No, in that 4 

you‘ve all answered on your questionnaires already having served in a 5 

court-martial, I would exclude any court-martial service. 6 

  So, just for the record, Member Number 7 was asking whether 7 

a court-martial was included in my question and I‘ve indicated it‘s 8 

not. 9 

 MJ [LT COL PAUL]:  So, Member Number 7, the answer then is no? 10 

 MEMBER 7:  No. 11 

 DC [CDR LACHELIER]:  No to the question I asked. 12 

  And again, this might be a question that illicit---- 13 

 MJ [LT COL PAUL]:  Actually, Commander Lachelier---- 14 

 DC [CDR LACHELIER]:  I‘m sorry. 15 

 MJ [LT COL PAUL]:  I‘m sorry.  It‘s very difficult.  The--you 16 

can tell this is a very, very loud courtroom.  And, although the 17 

acoustics are somewhat good, if the counsel moves at all any way away 18 

from that podium, it has a hard time recording it.  So, if you do 19 

sway, we‘ll just ask you if you could maybe turn. 20 

 DC [CDR LACHELIER]:  Yeah, but the problem is I‘m so short that 21 

the podium completely hides me. 22 

 MJ [LT COL PAUL]:  Thank you, Commander Lachelier. 23 
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 DC [CDR LACHELIER]:  Thanks, Your Honor.  I‘ll try. 1 

  I have lost my questions here.  This is a question that may 2 

illicit--you may want to answer privately, so please, again, don‘t 3 

hesitate.  Has anyone of you or a member of your family been 4 

arrested, charged or convicted?  So, not just convicted; arrested, 5 

charged or convicted for an offense, criminal offense?   6 

   That‘s a negative response from all but 4 and 6. 7 

  And we‘ll go to individual voir dire to ask for follow-up 8 

on that. 9 

  Mr. al Qosi is from Sudan.  So, my next question relates to 10 

something more specific to him.  Have any of you ever visited, or 11 

people you know, or someone you know had experience with the country 12 

of Sudan, visited the country of Sudan, or interacted with Sudanese 13 

people?   14 

   And that‘s a positive response from Member Number 8. 15 

[All other members indicated a negative response.]  16 

 DC [CDR LACHELIER]:  Do you mind elaborating? 17 

 MEMBER 8:  People that I‘ve worked with in the past had served 18 

or had been there both for humanitarian and in support for 19 

peacekeeping operations. 20 

 DC [CDR LACHELIER]:  If I may repeat that for the record.  21 

Member Number 8 said that people he has worked for in the 22 

past--correct me if I‘m wrong, sir--have served---- 23 
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 MEMBER 8:  Worked with. 1 

 DC [CDR LACHELIER]:  ----on humanitarian missions in Sudan.  Is 2 

that correct? 3 

 MEMBER 8:  Worked with, yes; and peacekeeping operations. 4 

 DC [CDR LACHELIER]:  And peacekeeping operations and work with 5 

Sudanese people.  Thank you, sir. 6 

  This is a much broader question.  Do any of you have 7 

experiences with Muslims or people of Arab decent, whether positive 8 

or negative experiences?  If you could leave your hands raised? 9 

 MEMBER 2:  Does that include when we‘ve been deployed to these 10 

different areas that we‘ve encountered different---- 11 

 DC [CDR LACHELIER]:  Including your deployments, yes, it would 12 

because not--I mean, as you know, when you‘re deployed you don‘t 13 

necessarily interact with the local population.  So, to the extent 14 

when on your deployments you interacted with the local population, I 15 

would want to see raised hands, please.  Okay.   16 

   That‘s a positive response from Member Number 2, 4, 5, 6, 17 

7, 8, 12, and 9. 18 

 MEMBER 7:  Not 7. 19 

 DC [CDR LACHELIER]:  I‘m sorry, not 7. 20 

 MJ [LT COL PAUL]:  Negative on 7, then? 21 

 DC [CDR LACHELIER]:  Negative on 7, yes, ma‘am. 22 

 MJ [LT COL PAUL]:  So, let me assure I have the correct 23 
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information.  It was a positive answer to that last question from 1 

Members Number 2, 4, 5, 6, 8, 12, and 9, and a negative from all 2 

other members.   3 

   Thank you, Commander Lachelier. 4 

 DC [CDR LACHELIER]:  Have any of you heard the phrase used in 5 

reference to Guantanamo detainees the phrase ―The worst of the 6 

worst?‖  None of you have ever heard that?   7 

   That‘s a negative response from all the members. 8 

  Now, would you have a--would any of you have a negative 9 

impression of someone who does not testify or make a statement on 10 

their own behalf in a legal proceeding against them? 11 

[All members indicated a negative response.] 12 

 DC [CDR LACHELIER]:  And the judge will instruct you---- 13 

 MEMBER 3:  Can you repeat the question? 14 

 DC [CDR LACHELIER]:  Number 3, I asked whether you would have a 15 

negative impression of anybody who did not testify or make any 16 

statement on their own behalf in a proceeding against them.  That‘s a 17 

negative response from Number 3. 18 

  And the judge will instruct you on how to handle when 19 

someone does not testify.  And some of you who have court-martial 20 

experience on that. 21 

  Now, just knowing that Mr. al Qosi has pled guilty to the 22 

charges that the prosecution read to you, do you believe--do any of 23 
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you believe that he deserves the maximum possible sentence? 1 

 MEMBER 3:  Number 3.  What is the maximum sentence? 2 

 DC [CDR LACHELIER]:  At this point, I can‘t instruct you, sir, 3 

because I‘m not the judge, but the judge will instruct you what it 4 

is. 5 

 MEMBER 3:  I can‘t answer the question. 6 

 DC [CDR LACHELIER]:  I guess what I‘m--would you--the question 7 

is directed at would you want to impose the maximum possible sentence 8 

that you‘re instructed you can give because of the charges that he‘s 9 

pled guilty to? 10 

 MJ [LT COL PAUL]:  Members, let me rephrase the question a 11 

little bit.  As I stated to your earlier, in order to serve as a 12 

court member you essentially have to be able--not necessarily vote 13 

for but consider the full range of punishment that will be available 14 

to you.  When you sat down and read that charge and specification to 15 

which the accused pled guilty, did any of you at that time think in 16 

your mind, if Mr. al Qosi pled guilty to these offenses, he deserves 17 

the maximum punishment that I could give him?  Did anyone at that 18 

time think that?   19 

   And that‘s a negative response from all court members.    20 

   Thank you, Commander Lachelier, you can continue. 21 

 DC [CDR LACHELIER]:  Thank you, Your Honor. 22 

  I want to follow-up on my question regarding the testimony-23 
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-or the making a statement, if I may.  If the judge instructs you 1 

that you cannot use against someone their failure to make a statement 2 

to you during the court proceeding, would you be able to follow that 3 

instruction that you cannot use that against them?   4 

   That‘s a positive response from all the members. 5 

  This one I have to sort of ask individually to each of you 6 

but in your presence and so I‘ll start with Member Number 1.   7 

   Sir, do you believe that Mr. al Qosi having pled guilty is 8 

a positive or a negative factor or neutral, I guess? 9 

 MEMBER 1:  I‘m neutral.  I haven‘t heard anything.  I just read 10 

the charges; that‘s all I know. 11 

 DC [CDR LACHELIER]:  Okay, thank you, sir. 12 

 MEMBER 1:  Neither positive nor negative. 13 

 DC [CDR LACHELIER]:  Ma‘am? 14 

 MEMBER 2:  Neutral. 15 

 MEMBER 3:  I believe it would be a positive thing. 16 

 DC [CDR LACHELIER]:  Thank you.  Sir? 17 

 MEMBER 4:  Neutral. 18 

 DC [CDR LACHELIER]:  Thank you, sir. 19 

 MEMBER 5:  Number 5, neutral. 20 

 MEMBER 6:  Number 6, neutral. 21 

 MEMBER 7:  Number 7, neutral. 22 

 MEMBER 8:  Number 8, Neutral. 23 
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 MJ [LT COL PAUL]:  I‘m sorry, Number 8, your answer? 1 

 MEMBER 8:  Neutral. 2 

 DC [CDR LACHELIER]:  Neutral.  Number 9? 3 

 MEMBER 9:  Member Number 9, Neutral. 4 

 MEMBER 10:  Number 10, neutral. 5 

 MEMBER 11:  Member 11, neutral. 6 

 DC [CDR LACHELIER]:  Member 12? 7 

 MEMBER 12:  Positive. 8 

 MJ [LT COL PAUL]:  Positive? 9 

 DC [CDR LACHELIER]:  It was positive for Number 12, ma‘am.  10 

Number 13? 11 

 MEMBER 13:  Neutral.  I don‘t know. 12 

 DC [CDR LACHELIER]:  Number 14? 13 

 MEMBER 14:  Positive. 14 

 DC [CDR LACHELIER]:  Number 15? 15 

 MEMBER 15:  Number 15, neutral. 16 

 DC [CDR LACHELIER]:  If the judge were to instruct you, and this 17 

is a question for all of you--if the judge were to instruct you that 18 

someone having pled is a mitigating factor, that is a factor that is 19 

in his favor that makes it better for the system, the government, 20 

that he has pled guilty, would you be able to follow that instruction 21 

that it is in fact a mitigating factor?   22 

   That‘s a positive response from all the members.  23 
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  Do each of you understand that--and the judge will instruct 1 

you that family circumstances can be considered in determining a 2 

sentence for Mr. al Qosi? 3 

 MEMBER 4:  Could you please repeat the question? 4 

 DC [CDR LACHELIER]:  Sure.  Yes, sir.  Do each of you understand 5 

that family circumstances of the Accused, that is of Mr. al Qosi, can 6 

be considered in arriving at a sentence; that you can factor in what 7 

the nature of his family circumstances are in arriving at a sentence? 8 

  Yes, sir, Number 4. 9 

 MEMBER 4:  That sounds like that‘s instruction.  Are you saying 10 

if that is given to us as an instruction? 11 

 DC [CDR LACHELIER]:  Right.  I‘ll rephrase.  If the judge 12 

instructed you on that, would you be able to consider that as a 13 

mitigating factor?  I‘m trying not to use the legal term, but yes, if 14 

the judge instructed you would you be able to use that?   15 

   That‘s a positive response from all the members.   16 

   Thank you, sir, for clarifying.  17 

  Do you also understand that if the judge were to instruct 18 

you that age is a factor that you can consider in sentencing, would 19 

you be able to consider that factor if instructed, as instructed by 20 

the judge, the age of Mr. al Qosi?   21 

    Okay, that‘s a positive response from all the members. 22 

  And I will follow-up with individual voir dire with each of 23 
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you.  Thank you very much. 1 

 MJ [LT COL PAUL]:  Thank you, Members.  At this time, I‘m going 2 

to excuse all of you to the deliberation room, but I anticipate that 3 

very likely, according to the notes that I have taken, each one of 4 

you will very likely be called back to provide some information 5 

individually.  But at this time, members, you are excused to the 6 

deliberation room. 7 

 BAILIFF:  All rise. 8 

[All personnel in the courtroom did as directed and the members 9 

departed the courtroom.] 10 

[The military commission recessed at 1127, 9 August 2010 and the 11 

R.M.C 803 session began.] 12 

 MJ [LT COL PAUL]:  Please be seated. 13 

[All personnel in the courtroom did as directed.] 14 

 MJ [LT COL PAUL]:  All parties are present.  The commission 15 

members, however, have departed. 16 

  Members [sic], at this time I‘m just going over my notes to 17 

let you know what questions--what members need to be asked back and 18 

in what regard. 19 

[There was a pause in the proceedings while the military judge 20 

reviewed her notes.] 21 

 MJ [LT COL PAUL]:  Counsel, based on my notes, in regards to 22 

service in Afghanistan, Iraq, Bosnia, Somalia, Desert Storm, or the 23 
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Middle East, we need to talk to 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 1 

13, and 14. 2 

  In regards to my---- 3 

 CDC [MR. REICHLER]:  Could you repeat those again, ma‘am? 4 

 MJ [LT COL PAUL]:  I can; 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 5 

13, and 14.  And on the draft script that I provided counsel that‘s 6 

question number 6. 7 

  In regards to question number 7, we need to talk to Member 8 

Number 3 and Member Number 13, in that regard. 9 

  In regard to question number 8, we need to talk to Member 10 

Number 2 and Member Number 3.  And if I miss any members, let me 11 

know. 12 

  In regards to question 9, we need to talk to Members 1, 2, 13 

3, 4, 5, 6, and 14. 14 

  In regards to question 11, we need to talk to Member Number 15 

3 and Member Number 14. 16 

  In regards to question 13, we need to talk to Member Number 17 

14. 18 

  In regards to question 18, we need to talk to Member Number 19 

9. 20 

  In regards to government question in regards to visiting or 21 

being briefed on detainee operations, we need to talk to Member 22 

Number 1 and Member Number 8. 23 
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  In regard to the defense question of ever been arrested, 1 

charged or convicted, we need to talk to Member 4, and Member Number 2 

6. 3 

  In regards to question of visiting Sudan, I would like to 4 

get some additional information from Member Number 8. 5 

  And then the question in regards to experiences with Muslim 6 

or those of Arab decent, we need to talk to Member Number 2, 4, 5, 6, 7 

8, 9, and 12. 8 

  Did I miss any question or did I miss any member on any 9 

particular question?   10 

[The counsels did not respond.] 11 

  MJ [LT COL PAUL]: It appears not. 12 

  Counsel, how I handle individual voir dire is I will call 13 

the member back individually.  I will have each one of them sit in 14 

space number 1, because it‘s right in front of the microphone and 15 

it‘s going to make it a lot easier.  I‘ll ask the initial questions 16 

and then I‘ll turn it over--If I either forgot a question or if 17 

either side wants to ask any additional questions based on those 18 

answer, turn it over to the government and the defense.  Both sides 19 

get to ask.  I‘ll ask the initial questions, but you can ask as many 20 

follow-up questions as you want.  Any questions before we call back 21 

Member Number 1? 22 

 ADC [LCDR OWENS]:  Ma‘am, could we have five minutes in place 23 
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here? 1 

 MJ [LT COL PAUL]:  Do you want a comfort break? 2 

[Affirmative responses from all parties.] 3 

 MJ [LT COL PAUL]:  Okay.  That‘s fine.  What we‘ll do is--We‘ll 4 

take a 15-minute comfort break.  The court‘s in recess. 5 

[The R.M.C. 803 session recessed at 1134, 9 August 2010.] 6 

[The R.M.C. 803 session began at 1147, 9 August 2010.] 7 

 MJ [LT COL PAUL]:  All parties are present as before the court 8 

recessed and the court members are absent. 9 

 DC [CDR LACHELIER]:  Your Honor, they took Mr. al Qosi out 10 

during the break. 11 

 MJ [LT COL PAUL]:  I was told he was back. 12 

 DC [CDR LACHELIER]:  Sorry, ma‘am. 13 

 GUARD:  Ma‘am, he‘s on the way back right now. 14 

 MJ [LT COL PAUL]:  Okay, we‘ll just take a break in place until 15 

at which time Mr. al Qosi--We‘re not going to start court until Mr. 16 

al Qosi is here. 17 

 CDC [MR. REICHLER]:  Thank you, ma‘am. 18 

[The accused entered the courtroom.] 19 

 MJ [LT COL PAUL]:  Let the record reflect that Mr. al Qosi is in 20 

the courtroom.  Mr. al Qosi, are your headphones working? 21 

[The accused nodded as to indicate yes.] 22 

 MJ [LT COL PAUL]:  He has indicated yes. 23 
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  At this time, Bailiff, will you please return to the 1 

deliberation room and ask Court Member Number 1 to return to the 2 

courtroom. 3 

[The bailiff did as directed and Member 1 entered the courtroom.] 4 

  MJ [LT COL PAUL]:  Member Number 1, if you could just go ahead 5 

and have a--it happens to be your seat, but it‘s also the seat that‘s 6 

right in front of the microphone. 7 

  Court Member Number 1 has returned to the courtroom.  All 8 

other court members are absent. 9 

INDIVIDUAL VOIR DIRE OF MEMBER 1 10 

Questions by the military judge, Lieutenant Colonel Paul: 11 

 Q [LT COL PAUL].  If I answered--or if I got my answers 12 

correctly, you have served in Afghanistan, Iraq, Bosnia, Somalia, 13 

Desert Storm, or the Middle East.  Is that correct? 14 

 A [MEMBER 1].  That‘s correct. 15 

 Q [LT COL PAUL].  And can you tell me when and where did you 16 

serve? 17 

 A [MEMBER 1].  From October 2007 to April 2008, Al-Faw Palace, 18 

Baghdad. 19 

 Q [LT COL PAUL].  Pardon? 20 

 A [MEMBER 1].  Al-Faw Palace. 21 

 Q [LT COL PAUL].  And what were your duties there? 22 

 A [MEMBER 1]. 23 
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1 

2 

 Q [LT COL PAUL].  And would you consider your duties there as 3 

participation in combat operations? 4 

 DC [CDR LACHELIER]:  Ma‘am, I‘m sorry.  We‘re really having 5 

trouble hearing, I don‘t know if it‘s the mic or---- 6 

 MJ [LT COL PAUL]:  Okay. 7 

 DC [CDR LACHELIER]:  ----we‘re having difficulties hearing. 8 

 MJ [LT COL PAUL]:  Thank you.  That was Commander Lachelier. 9 

Questions by the military judge, Lieutenant Colonel Paul, continued: 10 

 Q [LT COL PAUL].  And when you--would you consider your duties 11 

there as participation in combat operations? 12 

 A [MEMBER 1].  Yes, in support of combat operations. 13 

 Q [LT COL PAUL].  And at any time during any of those 14 

operations, did you ever participate in detainee operations? 15 

 A [MEMBER 1].  No. 16 

 Q [LT COL PAUL].  And did you ever participate in intelligence 17 

gathering operations? 18 

 A [MEMBER 1]. 19 

there was some--as intelligence gathering--collection--I was a point 20 

of entry for information. 21 

 Q [LT COL PAUL].  And at any time, did you ever receive any 22 

serious injuries requiring medical treatment during a deployment. 23 
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 A [MEMBER 1].  No. 1 

 Q [LT COL PAUL].  And do you have a family member, a friend, a 2 

close friend, or a professional colleague who was killed or wounded 3 

in the course of service? 4 

 A [MEMBER 1].  No. 5 

 Q [LT COL PAUL].  And I understand you did--you were either at 6 

the World Trade Center, the Pentagon, or you did know of someone who 7 

was at either location at the time of 9/11.  Is that correct? 8 

 A [MEMBER 1].  That‘s correct, at the Pentagon. 9 

 Q [LT COL PAUL].  And can you just describe and explain a little 10 

bit more of who that--if it was one individual--was it one 11 

individual? 12 

 A [MEMBER 1].  Yes, just one individual, but not injured at the 13 

time; just worked in the Pentagon at that particular time. 14 

 Q [LT COL PAUL].  So this was just another--an acquaintance who 15 

you knew was had--was assigned to the Pentagon on 9/11. 16 

 A [MEMBER 1].  Correct. 17 

 Q [LT COL PAUL].  Okay.  Was that individual injured? 18 

 A [MEMBER 1].  No. 19 

 Q [LT COL PAUL].  And I think you answered, sir, in the 20 

affirmative of if you had seen, visited, or been briefed on any 21 

detainee operations, whether GTMO or otherwise.  Was that correct? 22 

 A [MEMBER 1].  Yes. 23 
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 Q [LT COL PAUL].  And essentially, just kind of give me a 1 

proffer on what you were briefed on in regards to detainee ops. 2 

 A [MEMBER 1].  Well, it was during the time of the late ‗90‘s, 3 

1999, I believe to 2000, 4 

 We had some plans that included the GTMO area here that we 5 

came down to visit the area in preparations for plans.  And at that 6 

time, there were detainees here in GTMO and we were taken around 7 

their areas where they were detained. 8 

 Q [LT COL PAUL].  And when? 9 

 A [MEMBER 1].  1999, 2000. 10 

 Q [LT COL PAUL].  And was this post 9/11 or prior to 9/11? 11 

 A [MEMBER 1].  Prior to. 12 

 MJ [LT COL PAUL]:  Right, yeah. 13 

[The security officer conferred with the military judge.] 14 

 Q [LT COL PAUL].  Since that time, have you been briefed or 15 

participated in any detainee operations? 16 

 A [MEMBER 1].  No, ma‘am. 17 

 Q [LT COL PAUL].  And you essentially, made one visit down here, 18 

to Guantanamo Bay? 19 

 A [MEMBER 1].  That‘s correct. 20 

 Q [LT COL PAUL].  And that visit was prior to 2000 or prior to 21 

2001? 22 

 A [MEMBER 1].  Yes, it was prior to 2001. 23 
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 MJ [LT COL PAUL]:  Trial Counsel, any additional questions for 1 

Member Number 1? 2 

 ATC [LT COL SACHS]:  Yes, ma‘am. 3 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs: 4 

 Q [LT COL SACHS].  Member Number 1, when you said you were in 5 

Iraq with some intelligence, was that on the collection or just you 6 

would be a focal point to get the intelligence that had been gathered 7 

from other people? 8 

 A [MEMBER 1].  A focal point to get it that has been gathered 9 

from other people. 10 

 Q [LT COL SACHS].  Were you involved in personally collecting 11 

intelligence? 12 

 A [MEMBER 1].  No. 13 

 Q [LT COL SACHS].  And the friend that you had as a co-worker, 14 

is that a close friend? 15 

 A [MEMBER 1].  No. 16 

 Q [LT COL SACHS].  Just an acquaintance? 17 

 A [MEMBER 1].  Yes. 18 

 Q [LT COL SACHS].  And would you be able to set aside what your 19 

experiences in Iraq and any potential impact from having an 20 

acquaintance at 9/11, in deciding this case solely on the facts 21 

presented before you and the law that the judge instructs you on? 22 

 A [MEMBER 1].  Yes. 23 
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 ATC [LT COL SACHS]:  Thank you, no further questions. 1 

 MJ [LT COL PAUL]:  And, Defense.  2 

 DC [CDR LACHELIER]:  Your Honor, we have no questions for this 3 

member.  Thank you. 4 

 MJ [LT COL PAUL]:  And, Member Number 1, you can go ahead and 5 

return to the deliberation room and ask Member Number 2 to return to 6 

the courtroom, please. 7 

 MEMBER 1:  Yes. 8 

 MJ [LT COL PAUL]:  Thank you. 9 

[Member 1 withdrew from the courtroom and Member 2 entered the 10 

courtroom.] 11 

 MJ [LT COL PAUL]:  Now, Member Number 2, if you can just go 12 

ahead--Member Number 2 has returned to the courtroom.  If you‘d just 13 

want to have a seat right in Number 1‘s chair, it puts you right 14 

under the microphone.   15 

   All other court members are absent, but Member Number 2 is 16 

here in the courtroom. 17 

INDIVIDUAL VOIR DIRE OF MEMBER 2 18 

Questions by the military judge, Lieutenant Colonel Paul: 19 

 Q [LT COL PAUL].  Ma‘am, in response to a question asked by me, 20 

you did state that you, if I got my answers correctly, have served in 21 

either: Afghanistan, Iraq, Bosnia, Somalia, Desert Storm, or the 22 

Middle East.  Is that correct? 23 
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 A [MEMBER 2].  Correct. 1 

 Q [LT COL PAUL].  And can you just tell me when and where you‘ve 2 

served? 3 

 A [MEMBER 2].  Okay.  I was assigned to 3rd Army, which we were 4 

responsible for--and I‘ve gone TDY to Kuwait, Qatar, and Saudi 5 

Arabia.  And that was from 2000--or excuse me, 1998 to 2001.  So I‘ve 6 

had various trips to those areas. 7 

 Q [LT COL PAUL].  And as--what were your duties, essentially, 8 

during those trips? 9 

 A [MEMBER 2].  I was the--in different capacities.  I‘ve served 10 

 for 3rd Army.  And we did 11 

different exercises over there, and then I did trips to check on my 12 

administrative and human resources personnel that were assigned in 13 

those areas. 14 

 Q [LT COL PAUL].  And at any time in performing those duties, 15 

did you ever participate in combat operations? 16 

 A [MEMBER 2].  No. 17 

 Q [LT COL PAUL].  And did you ever participate in detainee 18 

operations? 19 

 A [MEMBER 2].  No, Your Honor. 20 

 Q [LT COL PAUL].  Did you ever participate in any intelligence 21 

gathering operations? 22 

 A [MEMBER 2].  No. 23 
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 Q [LT COL PAUL].  And at any time, did you ever receive any 1 

serious injuries, which required medical treatment during any of 2 

those deployments? 3 

 A [MEMBER 2].  No. 4 

 Q [LT COL PAUL].  And, ma‘am, do you have a family member, a 5 

close friend, or a professional colleague who was killed or wounded 6 

in the course of service, while you were performing those duties? 7 

 A [MEMBER 2].  No. 8 

 Q [LT COL PAUL].  And if I recall correctly, ma‘am, you do have 9 

a personal or a professional connection to someone who was a victim 10 

of either 9/11, at the World Trade Center, the Pentagon, or during 11 

the Pennsylvania crash.  Is that correct? 12 

 A [MEMBER 2].  Correct. 13 

 Q [LT COL PAUL].  And can you just elaborate on that? 14 

 A [MEMBER 2].  Lieutenant General Maude was--I worked for him 15 

when I was a lieutenant in Korea.  And I had occasionally seen him on 16 

different occasions after that, so he was senior to me. 17 

 Q [LT COL PAUL].  And where--was he killed or injured? 18 

 A [MEMBER 2].  He was killed in the Pentagon. 19 

 Q [LT COL PAUL].  And I think that you may have already answered 20 

this question, but it was a separate question of: was any member or 21 

do you know of anyone who was either at the World Trade Center or the 22 

Pentagon at the time of 9/11.  And is this, this same individual? 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 581 

 A [MEMBER 2].  He‘s the only one that I believe that I knew 1 

personally. 2 

 Q [LT COL PAUL].  And, ma‘am, do you have experiences with 3 

Muslims or people of Arab descent, in which you would have either a 4 

positive or a negative opinion of that? 5 

 A [MEMBER 2].  I don‘t have much experience, but in my travels 6 

to different countries, I have encountered Muslims, you know taxi 7 

drivers or different people that have been out and about, you know in 8 

different shops or things that I‘ve--places that I have gone. 9 

 Q [LT COL PAUL].  And during any of those interactions, did you 10 

ever formulate either a positive or a negative opinion of the Muslim 11 

religion in general, or is this just neutral? 12 

 A [MEMBER 2].  Neutral. 13 

 Q [LT COL PAUL].  And, Trial Counsel, any additional questions 14 

for witness---- 15 

 A [MEMBER 2].  I do---- 16 

 Q [LT COL PAUL].  ----Member Number 2. 17 

 A [MEMBER 2].  Your Honor, I do need to make---- 18 

 Q [LT COL PAUL].  Certainly. 19 

 A [MEMBER 2].  ----a clarification actually going back to where 20 

I‘ve served.  I think one of the questions you asked was Bosnia and 21 

so forth.  And in my capacity in--I was stationed in Germany, in 22 

Heidelberg and on several occasions, I have traveled to Kosovo, to 23 
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do--to check on all of our troops.  And, in that capacity, I was a 1 

Military Personnel Planner, and so had  oversight of the military 2 

operations in that country. 3 

 Q [LT COL PAUL].  And during any of those trips over there, did 4 

you ever participate in combat ops, detainee ops, intelligence 5 

gathering ops, or anything of that nature? 6 

 A [MEMBER 2].  No, Your Honor. 7 

 MJ [LT COL PAUL]:  Okay. 8 

  And, Trial Counsel, any additional questions for Member 9 

Number 2? 10 

 ATC [LT COL SACHS]:  Yes, Your Honor. 11 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs]: 12 

 Q [LT COL SACHS].  Ma‘am, I‘d like to explore just a little bit 13 

longer the relationship with Lieutenant General Maude? 14 

 A [MEMBER 2].  Yes. 15 

 Q [LT COL SACHS].  How much interaction did you have with him 16 

after you‘d worked for him as a lieutenant? 17 

 A [MEMBER 2].  Not too much.  He was stationed in Germany 18 

when--at the same time.  He came to a couple of professional 19 

development sessions as a guest speaker, and that was mostly--knowing 20 

interactions that I had with him. 21 

 Q [LT COL SACHS].  Did you have any personal off duty 22 

interaction with him? 23 
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 A [MEMBER 2].  No. 1 

 Q [LT COL SACHS].  That was a---- 2 

 A [MEMBER 2].  No. 3 

 Q [LT COL SACHS].  Okay.  And so you wouldn‘t call him, as much 4 

as a lieutenant general can be, a close friend? 5 

 A [MEMBER 2].  No, but I knew him professionally. 6 

 Q [LT COL SACHS].  But professionally, yes. 7 

 A [MEMBER 2].  Professionally, and he was--again, he was my boss 8 

when I was a lieutenant stationed in Korea, so it was many years 9 

later that I saw him again in Germany. 10 

 Q [LT COL SACHS].  And before 9/11, how long had it been since 11 

you had talked to him, interacted with him? 12 

 A [MEMBER 2].  Seven years, eight years. 13 

 Q [LT COL SACHS].  How---- 14 

 A [MEMBER 2].  Probably the last time I had seen him was in 15 

Germany in--no, I take that back.  He was at Fort Leavenworth, when I 16 

went through Pre-Command Course, and I saw him briefly to tell him 17 

hi; talked with him when he was out-briefing future commanders.  And 18 

that was in February of 2001. 19 

 Q [LT COL SACHS].  And would you be able to set aside what 20 

happened there and to judge this case and adjudge a sentence based 21 

solely on the facts before you that are admitted and the instruction 22 

as given to you by the military judge? 23 
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 A [MEMBER 2].  Yes. 1 

 Q [LT COL SACHS].  And do you feel, in any way, that your 2 

connection with someone who was killed at the Pentagon would impact 3 

your impartiality in this case? 4 

 A [MEMBER 2].  No. 5 

 ATC [LT COL SACHS]:  Thank you, no further questions.  6 

 MJ [LT COL PAUL]:  And, Defense, any questions? 7 

 DC [CDR LACHELIER]:  Yes, ma‘am. 8 

Questions by the defense counsel, Commander Lachelier: 9 

 Q [CDR LACHELIER].  Ma‘am, I‘m not--and I hope you understand 10 

that none of these questions are designed to try to embarrass you in 11 

the least bit or make you feel badly, but I do want to explore the 12 

issue of Lieutenant General May?  Is that is name? 13 

 A [MEMBER 2].  Maude. 14 

 Q [CDR LACHELIER].  Maude, I‘m sorry.  I apologize. 15 

  How much--when you did work with him, how much did--were 16 

you working with him, did you see him on a daily base? 17 

 A [MEMBER 2].  This was back in 1984, I was a lieutenant and he 18 

was the G-1.  And I did not see him on a daily bases.  In fact, he 19 

came to be my rater about, maybe four months before I moved on to a 20 

different job.  So it was a pretty limited time when he was my boss. 21 

 Q [CDR LACHELIER].  Okay.  Did you--did you attend his funeral? 22 

 A [MEMBER 2].  No. 23 
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 Q [CDR LACHELIER].  How--you‘d mentioned he was in Germany at 1 

the same time you were at a professional seminar.  Was that something 2 

that you had organized, the professional seminar? 3 

 A [MEMBER 2].  No. 4 

 Q [CDR LACHELIER].  Okay, so you both just happened to attend? 5 

 A [MEMBER 2].  He--it was a--for the human resource community.  6 

He did--he came and did a professional development for all of us, and 7 

I was in attendance.  But I did not organize it.  And he was 8 

stationed, I believe, in Stuttgart and I was in Heidelberg.  So we 9 

were not in proximity to each other, except for that occasion.  10 

 Q [CDR LACHELIER].  And at that professional seminar, did you go 11 

up to him and speak with him? 12 

 A [MEMBER 2].  I did. 13 

 Q [CDR LACHELIER].  When--when you found out he had been killed 14 

at the Pentagon, do you remember where you were? 15 

 A [MEMBER 2].  I was  at Fort Sill, 16 

Oklahoma.   17 

 Q [CDR LACHELIER].  And how did you feel when you found out? 18 

 A [MEMBER 2].  I was saddened.  19 

 Q [CDR LACHELIER].  Did you in anyway contact his family? 20 

 A [MEMBER 2].  No. 21 

 Q [CDR LACHELIER].  To send your condolences? 22 

 A [MEMBER 2].  No. 23 
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 DC [CDR LACHELIER]:  Thank you; I have no further questions, 1 

Your Honor. 2 

  Thank you, ma‘am. 3 

 MJ [LT COL PAUL]:  And, ma‘am, if you could return to the 4 

deliberation room and ask Member Number 3 to return to the courtroom. 5 

[Member 2 withdrew from the courtroom and Member 3 entered the 6 

courtroom.] 7 

 MJ [LT COL PAUL]:  Member Number 3, if you could just have a 8 

seat right in the very first seat, it puts you under the microphone. 9 

  And Member Number 3 has returned to the courtroom, but all 10 

other court members are absent. 11 

INDIVIDUAL VOIR DIRE OF MEMBER 3 12 

Questions by the military judge, Lieutenant Colonel Paul: 13 

 Q [LT COL PAUL].  Sir, I think you stated that you had served in 14 

either: Afghanistan, Iraq, Bosnia, Somalia, Desert Storm, or in the 15 

Middle East.  Is that correct? 16 

 A [MEMBER 3].  Yes, ma‘am. 17 

 Q [LT COL PAUL].  And can you just kind of further elaborate 18 

when and what--during what timeframe you served? 19 

 A [MEMBER 3].  I was deployed in 1991 during Desert Storm, but 20 

most recently; deployed for six months to Afghanistan and served on 21 

in Kabul. 22 

 Q [LT COL PAUL].  And when did you return from Afghanistan? 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 

3



 587 

 A [MEMBER 3].  February of 2007. 1 

 Q [LT COL PAUL].  And what essentially were your duties in 2 

Afghanistan?  First of all, what were your duties during Desert 3 

Storm? 4 

 A [MEMBER 3].  I was an Air Crewman. 5 

 Q [LT COL PAUL].  And how about during Afghanistan?  6 

 A [MEMBER 3].  Afghanistan, I was on the---- 7 

[The delayed audio feed was being broadcast on the speakers in the 8 

courtroom.] 9 

 Q [LT COL PAUL].  I think what we are hearing is--the 10 

information is that is relayed to the spectators is on a ten-second 11 

delay.  And I think somehow that‘s been broadcast into the courtroom. 12 

[There was a pause in the proceedings while the courtroom technicians 13 

corrected the problem.] 14 

 MJ [LT COL PAUL]:  It appears to be shut off. 15 

  And again, what were your duties during your tour in 16 

Afghanistan? 17 

 A [MEMBER 3].  18 

19 

20 

21 

22 

 Q [LT COL PAUL].  And in regards to your time at Desert Storm, 23 
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would you consider your participation there as combat operations? 1 

 A [MEMBER 3].  No, it was before Desert Storm kicked off.  It 2 

was actually Desert Shield when I was deployed. 3 

 Q [LT COL PAUL].  Okay.  And how about in Afghanistan; although 4 

you were on staff, did you participate in any combat ops? 5 

 A [MEMBER 3].  No, ma‘am. 6 

 Q [LT COL PAUL].  And during either one of these tours, did you 7 

ever participate in detainee operations? 8 

 A [MEMBER 3].  No, ma‘am.  9 

 Q [LT COL PAUL].  How about any intelligence gathering 10 

operations? 11 

 A [MEMBER 3].  No, ma‘am. 12 

 Q [LT COL PAUL].  And during any of these TDYs or deployments, 13 

did you ever receive any serious injuries requiring medical 14 

treatment? 15 

 A [MEMBER 3].  No, ma‘am. 16 

 Q [LT COL PAUL].  And during any of these two deployments or two 17 

tours, did you ever have a family member, a close friend, or a 18 

professional colleague that was either killed or wounded while you 19 

were there? 20 

 A [MEMBER 3].  Not when I was there, ma‘am. 21 

 Q [LT COL PAUL].  And I think that leads into the next question 22 

is, I think you stated that you had had a friend or someone under 23 

   UNCLASSIFIED//FOR PUBLIC RELEASE 

    UNCLASSIFIED//FOR PUBLIC RELEASE 



 589 

your command seriously injured or killed during operations.  Is that 1 

correct? 2 

 A [MEMBER 3].  Yes, ma‘am. 3 

 Q [LT COL PAUL].  And can you just elaborate a little bit more 4 

on that? 5 

 A [MEMBER 3].  Yes, ma‘am.  A good friend of ours, in fact we 6 

did three tours together, two of which were in the same squadron.  7 

One of which was in the same duty station, but not in the same 8 

squadron; was in the Pentagon on 9/11 in the Navy wing and was--was 9 

killed. 10 

 Q [LT COL PAUL].  And who was that individual? 11 

 A [MEMBER 3].  You want his name? 12 

 Q [LT COL PAUL].  Yes, please. 13 

 A [MEMBER 3].  Commander Bill Donovan. 14 

 Q [LT COL PAUL].  And I had asked a question in regards to if 15 

anyone had a professional or a personal connection with anyone who 16 

was a victim of 9/11, is that this same individual? 17 

 A [MEMBER 3].  Yes, ma‘am. 18 

 Q [LT COL PAUL].  And did you know anyone in the World Trade 19 

Center who was injured or killed? 20 

 A [MEMBER 3].  No, ma‘am. 21 

 Q [LT COL PAUL].  And I had asked the question in regards to 22 

whether or not you had a personal or a professional relationship with 23 
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anyone who was a victim of a terroristic attack, and is that this 1 

same individual? 2 

 A [MEMBER 3].  Yes, ma‘am. 3 

 Q [LT COL PAUL].  And you worked with Commander Donovan during 4 

three tours.  Is that correct? 5 

 A [MEMBER 3].  Directly worked with him for two tours; the third 6 

tour we were at the same duty station, but we were in different 7 

squadrons. 8 

 MJ [LT COL PAUL]:  And, Trial Counsel, additional questions for 9 

Member Number 3? 10 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs: 11 

 Q [LT COL SACHS].  Member Number 3, I believe you had said 12 

something about the embassy bombings or attacks that you knew someone 13 

or had some connection with the ‗98 attacks? 14 

 A [MEMBER 3].  Not that I‘m aware of. 15 

 Q [LT COL SACHS].  Okay, I could have taken notes wrong; so I 16 

apologize.  Now, the--Commander Donovan, who was killed in the 17 

Pentagon, when had been the last time you had spoken to him prior to 18 

9/11? 19 

 A [MEMBER 3].  April of 2000, which is when I departed the duty 20 

station. 21 

 Q [LT COL SACHS].  You had no contact with him after that, to 22 

the best of your recollection? 23 
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 A [MEMBER 3].  Actually, yes I did.  I was in Okinawa, in my 1 

present--at my job at the time and he--his--he and his aircrew were 2 

on a pre-deployment trip, and he was the aircraft commander and had 3 

to stop at my location, and I had to help him out with a logistical 4 

issues.  So, yes. 5 

 Q [LT COL SACHS].  How close of a friend would you consider him? 6 

 A [MEMBER 3].  Closest. 7 

 Q [LT COL SACHS].  Closest friend? 8 

 A [MEMBER 3].  Closest friend we had in the military. 9 

 ATC [LT COL SACHS]:  Thank you, no further questions. 10 

 MJ [LT COL PAUL]:  And, Defense Counsel? 11 

 DC [CDR LACHELIER]:  We have no further questions.  Thank you, 12 

sir. 13 

 MJ [LT COL PAUL]:  And, sir, actually, you can return to the 14 

deliberation room and tell the members that we‘re going to take a 15 

lunch break at this time. 16 

 MEMBER 3:  They‘ll be happy to hear that. 17 

 MJ [LT COL PAUL]:  Thank you. 18 

  So, Member Number 3 is excused; counsel, please remain 19 

behind. 20 

[Member Number 3 withdrew from the courtroom.] 21 

 MJ [LT COL PAUL]:  All the members have departed; however, all 22 

other parties are present as well. 23 
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  Counsel, what I‘m going to do is take a lunch break until 1 

1430.  I understand there‘s kind of a logistical nightmare in getting 2 

the court members back and forth to the dining facility.  And so, 3 

what I‘d like to do is I‘d originally stated yesterday during the 802 4 

that we would take a hour and a half lunch break, but I think what I 5 

would like to do is give them two hours.  It‘ll give you all a little 6 

bit more time as well. 7 

  Anything else to take up before we recess until 2:30? 8 

 CDC [MR. REICHLER]:  No, ma‘am. 9 

 TC [CDR PADGETT]:  No, ma‘am. 10 

 MJ [LT COL PAUL]:  Okay.  Court‘s in recess for lunch until 11 

2:30. 12 

[The R.M.C. 803 session recessed at 1223, 9 August 2010.] 13 

[The R.M.C. 803 session was called to order at 1432, 9 August 2010.] 14 

 MJ [LT COL PAUL]:  Commission is called to order.   15 

    All parties are present as before the court recessed, with 16 

the exception of Mr. al Qosi. 17 

  Prior to the lunch break, the defense had indicated that he 18 

probably, given that we were very likely, simply going to proceed 19 

through voir dire today,20 

  Is that correct, Mr. Reichler?  21 

 CDC [MR. REICHLER]:  That‘s correct, ma‘am.  And one question 22 

you left us with---- 23 
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 MJ [LT COL PAUL]:  Sure. 1 

 CDC [MR. REICHLER]:  ----was whether we wanted this to be 2 

explained to the commission members. 3 

 MJ [LT COL PAUL]:  I‘m sorry; they need you to move the 4 

microphone. 5 

 CDC [MR. REICHLER]:  Sorry. 6 

 MJ [LT COL PAUL]:  Thank you. 7 

 CDC [MR. REICHLER]:  Is this better? 8 

 MJ [LT COL PAUL]:  Yes. 9 

  Yes, right, my question is do you want anything to be 10 

stated to the members in regards to his right to be absent. 11 

 CDC [MR. REICHLER]:  Thank you for the question and the 12 

opportunity, ma‘am; but we would prefer that nothing be said. 13 

 MJ [LT COL PAUL]:  Okay.  I will not mention anything to the 14 

members than in that regard.  And I think the next member to be 15 

called is Member Number 4, am I correct? 16 

 TC [CDR PADGETT]:  Yes, ma‘am. 17 

 MJ [LT COL PAUL]:  Okay, Bailiff, you can call Member Number 4. 18 

 [Member Number 4 entered the courtroom.] 19 

 MJ [LT COL PAUL]:  Member Number 4, that was exactly what I was 20 

going to tell you to do, just simply have a seat in the first seat. 21 

  Member Number 4 has returned to the courtroom, but all 22 

other members are absent. 23 
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INDIVIDUAL VOIR DIRE OF MEMBER 4 1 

Questions by the military judge, Lieutenant Colonel Paul: 2 

 Q [LT COL PAUL].  If I‘ve got my answers correctly, sir, you 3 

did--either you or someone you know was either in the World Trade 4 

Center or in the Pentagon at--on 9/11.  Is that correct? 5 

 A [MEMBER 4].  That is correct. 6 

 Q [LT COL PAUL].  Okay.  And can you tell us who that was and 7 

where they were? 8 

 A [MEMBER 4].  A college classmate of mine was in the Pentagon. 9 

 Q [LT COL PAUL].  And--a he or a she? 10 

 A [MEMBER 4].  He. 11 

 Q [LT COL PAUL].  And was he injured or killed? 12 

 A [MEMBER 4].  He was killed. 13 

 Q [LT COL PAUL].  Was this a fellow military member? 14 

 A [MEMBER 4].  Yes, it was. 15 

 Q [LT COL PAUL].  Okay.  And had you been stationed with this 16 

friend? 17 

 A [MEMBER 4].  No, I had not. 18 

 Q [LT COL PAUL].  I‘m going to make you tell us how old you are.  19 

When did you graduate from college? 20 

 A [MEMBER 4].  In 1987. 21 

 Q [LT COL PAUL].  And had you had interactions with this friend 22 

since then? 23 
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 A [MEMBER 4].  No, I had not. 1 

 Q [LT COL PAUL].  And when were you notified of his death? 2 

 A [MEMBER 4].  Approximately six months after 9/11. 3 

 Q [LT COL PAUL].  So you had not seen this individual since ‗87.  4 

Is that correct? 5 

 A [MEMBER 4].  That is correct. 6 

 Q [LT COL PAUL].  Okay. 7 

 A [MEMBER 4].  Your Honor? 8 

 Q [LT COL PAUL].  Certainly. 9 

 A [MEMBER 4].  There was one other person I knew.  It was the 10 

question, someone injured or killed? 11 

 Q [LT COL PAUL].  No, simply, someone in the World Trade Center 12 

or the Pentagon. 13 

 A [MEMBER 4].  There was one additional person. 14 

 Q [LT COL PAUL].  And was that in the Pentagon? 15 

 A [MEMBER 4].  In the Pentagon. 16 

 Q [LT COL PAUL].  Were they injured or killed? 17 

 A [MEMBER 4].  He was not injured. 18 

 Q [LT COL PAUL].  And how did you know--he or she? 19 

 A [MEMBER 4].  He. 20 

 Q [LT COL PAUL].  And how did you know that he was in the 21 

Pentagon on 9/11? 22 

 A [MEMBER 4].  He was my--he was my supervisor at a job between 23 
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2003 and 2004. 1 

 Q [LT COL PAUL].  So at that time, that‘s when he told you 2 

that‘s where he was? 3 

 A [MEMBER 4].  And he told me at that time. 4 

 Q [LT COL PAUL].  Can you recall--just kind of give me a general 5 

synopsis of what he discussed with you. 6 

 A [MEMBER 4].  What he discussed with me was that he was in his 7 

office in the Pentagon on 9/11.  And his office suite was directly 8 

above the--nearly directly above the impact point and--and was 9 

actually kind of suspended, it didn‘t collapse; it was kind of 10 

suspended above the impact.  And he made sure that everybody got out 11 

of the suite and then he himself left.  12 

 Q [LT COL PAUL].  And was he injured? 13 

 A [MEMBER 4].  He was not injured. 14 

 Q [LT COL PAUL].  And then if I‘ve got my answers correctly.  I 15 

think you have stated in the affirmative that, either yourself or 16 

somebody in your immediate family had been arrested, charged, or 17 

convicted of an offense.  Is that correct? 18 

 A [MEMBER 4].  That is correct. 19 

 Q [LT COL PAUL].  And can you just kind of give me a general 20 

synopsis of that? 21 

 A [MEMBER 4].  Yes.  I have a younger brother that was convicted 22 

of child molestation. 23 
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 Q [LT COL PAUL].  When was this? 1 

 A [MEMBER 4].  This was in approximately 2002. 2 

 Q [LT COL PAUL].  And did you have any involvement--I should 3 

ask, was your brother subsequently taken to court by a judicial 4 

system? 5 

 A [MEMBER 4].  He--I was not--I was not in the town where it 6 

happened at the time.  My understanding is that he--he pled guilty 7 

and there were certain conditions that he didn‘t follow and as a 8 

result of not following those conditions, he went to prison. 9 

 Q [LT COL PAUL].  And were you, at all, involved in the judicial 10 

processing of his case? 11 

 A [MEMBER 4].  I was not. 12 

 Q [LT COL PAUL].  Attended any of his trials or any of his 13 

hearings? 14 

 A [MEMBER 4].  No. 15 

 Q [LT COL PAUL].  And based on that, do you either have a 16 

negative or a positive opinion of the judicial system that he was 17 

processed under? 18 

 A [MEMBER 4].  I have a--I have a slightly negative opinion of 19 

the process. 20 

 Q [LT COL PAUL].  And why is that? 21 

 A [MEMBER 4].  I feel it was more my family‘s fault that he 22 

didn‘t get better representation, but I felt like he, as a result of 23 
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not having good representation, he received harsher punishment than 1 

what others that I‘ve--other cases that I‘ve read about have received 2 

for similar offenses. 3 

 Q [LT COL PAUL].  Was he represented by a public defender 4 

appointed to represent him? 5 

 A [MEMBER 4].  No, he was represented by a private attorney. 6 

 Q [LT COL PAUL].  Okay.  And this was a private attorney that he 7 

had secured himself? 8 

 A [MEMBER 4].  My parents secured for him. 9 

 Q [LT COL PAUL].  Okay.  And then also, I think you stated in 10 

the affirmative that you did have some experiences with either 11 

Muslims or people of Arab decent.  Is that correct? 12 

 A [MEMBER 4].  That is correct. 13 

 Q [LT COL PAUL].  And just, again, give me a general synopsis of 14 

that. 15 

 A [MEMBER 4].  I have two that I can recall.  One was in 16 

‗95--1995 to 1998, I had a Muslim that worked for me.  He was active 17 

duty Navy.  And in the timeframe from between 1998 and--or excuse me, 18 

2000 and 2003, I had a Muslim family that lived in my neighborhood. 19 

 Q [LT COL PAUL].  And based on those relationships, did you 20 

develop either a positive or a negative opinion of the Muslim faith 21 

and Muslims in general. 22 

 A [MEMBER 4].  I didn‘t develop any opinion.  23 
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 Q [LT COL PAUL].  So essentially neutral? 1 

 A [MEMBER 4].  Neutral. 2 

 MJ [LT COL PAUL]:  And, Trial Counsel, any additional questions 3 

for Member Number 4? 4 

 ATC [LT COL SACHS]:  No, Your Honor. 5 

 MJ [LT COL PAUL]:  And, Defense Counsel? 6 

 DC [CDR LACHELIER]:  Yes, Your Honor. 7 

Questions by the defense counsel, Commander Lachelier: 8 

 Q [CDR LACHELIER].  Good afternoon, sir. 9 

 A [MEMBER 4].  Good afternoon. 10 

 Q [CDR LACHELIER].  Sir, in light of your comment about your 11 

impressions of the judicial system; do you think that your 12 

experience, indirectly through your brother‘s case, do you think that 13 

your experience with the judicial system in that manner would make 14 

you incapable of serving as an impartial juror in this process? 15 

 A [MEMBER 4].  No. 16 

 Q [CDR LACHELIER].  So, do you feel if the judge instructed you, 17 

you have to judge this--this individual, Mr. al Qosi, fairly and 18 

individually, separately in this system, you‘d be able to do that---- 19 

 A [MEMBER 4].  Yes. 20 

 Q [CDR LACHELIER].  ----impartially? 21 

 A [MEMBER 4].  Yes. 22 

 DC [CDR LACHELIER]:  Thank you, sir. 23 
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 MJ [LT COL PAUL]:  And, Member Number 4, you can return to the 1 

deliberation room and ask Member Number 5 to return to the courtroom, 2 

please.  Thank you. 3 

[Member 4 withdrew from the courtroom and Member 5 entered the 4 

courtroom.] 5 

 MJ [LT COL PAUL]:  And Member Number 5 has returned to the 6 

courtroom, but all other members are absent. 7 

INDIVIDUAL VOIR DIRE OF MEMBER 5 8 

Questions by the military judge, Lieutenant Colonel Paul: 9 

 Q [LT COL PAUL].  Sir, I think you answered in the affirmative 10 

to my question of whether or not you‘d served in Afghanistan, Iraq, 11 

Bosnia, Somalia, Desert Storm, or in the Middle East.  Was I correct? 12 

 A [MEMBER 5].  That is correct. 13 

 Q [LT COL PAUL].  And can you give me an idea, sir, of where you 14 

did serve and when? 15 

 A [MEMBER 5].  Yes, in 2003, I deployed to Qatar in support of 16 

OIF; and in 2007, I deployed to Afghanistan. 17 

 Q [LT COL PAUL].  And when you were deployed in 2003 to Qatar, 18 

what were your duties there? 19 

 A [MEMBER 5].  I am an aircraft maintenance officer and I was a 20 

squadron commander for an aircraft squadron that was flying 21 

electronic warfare missions. 22 

 Q [LT COL PAUL].  And how about when you were deployed to 23 
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Afghanistan? 1 

 A [MEMBER 5].  I had two different jobs in Afghanistan.  2 

3 

4 

5 

 Q [LT COL PAUL].  And, sir, in either one of those deployments, 6 

did you participate in combat operations? 7 

 A [MEMBER 5].  Not directly. 8 

 Q [LT COL PAUL].  And how about detainee operations? 9 

 A [MEMBER 5].  No. 10 

 Q [LT COL PAUL].  How about actively participate in intelligence 11 

gathering? 12 

 A [MEMBER 5].  No. 13 

 Q [LT COL PAUL].  And during either one of those deployments, 14 

did you ever receive injuries that required any form of medical 15 

treatment? 16 

 A [MEMBER 5].  No, I did not. 17 

 Q [LT COL PAUL].  And also during either one of those 18 

deployments, did you have a friend, a family member, or a 19 

professional colleague who was either killed or wounded in the course 20 

of his service in Qatar or Afghanistan? 21 

 A [MEMBER 5].  No, I did not. 22 

 Q [LT COL PAUL].  And also I think you answered in the 23 
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affirmative that you had--that either you were in the World Trade 1 

Center or the Pentagon on 9/11 or you knew of someone who was at 2 

either location.  Is that correct? 3 

 A [MEMBER 5].  Yes. 4 

 Q [LT COL PAUL].  And were you in either location or did you 5 

know of someone? 6 

 A [MEMBER 5].  I knew of someone. 7 

 Q [LT COL PAUL].  And what location was that? 8 

 A [MEMBER 5].  She was stationed at the Pentagon at the time. 9 

 Q [LT COL PAUL].  And was that individual injured or wounded or 10 

killed in any way during the attack? 11 

 A [MEMBER 5].  She was not. 12 

 Q [LT COL PAUL].  And was this a professional colleague? 13 

 A [MEMBER 5].  Yes, that is correct. 14 

 Q [LT COL PAUL].  And how did you ever find out or when did you 15 

ever find out that the colleague was actually in the Pentagon on 16 

9/11? 17 

 A [MEMBER 5].  It was an individual that served as an officer 18 

under my command when I was a squadron commander.  And she and I 19 

talked a lot about different experiences that she had, including her 20 

assignment to the Pentagon. 21 

 Q [LT COL PAUL].  And was it at that time that she told you that 22 

she was there? 23 
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 A [MEMBER 5].  That is correct. 1 

 Q [LT COL PAUL].  And to--I think I may have asked this, but to 2 

the--but she was not injured or hurt in the Pentagon? 3 

 A [MEMBER 5].  That is correct.  She was not injured. 4 

 Q [LT COL PAUL].  Okay.  And do you recall, essentially, what 5 

she told you about what occurred on 9/11 when she was there at the 6 

Pentagon? 7 

 A [MEMBER 5].  Yes, she actually described her day and she was 8 

actually outside of the Pentagon at a bus stop at the time of the 9 

incident. 10 

 Q [LT COL PAUL].  So she didn‘t have to evacuate because she was 11 

already outside? 12 

 A [MEMBER 5].  That is correct. 13 

 Q [LT COL PAUL].  And when were you assigned with this 14 

individual? 15 

 A [MEMBER 5].  That would‘ve been from 2003--2003 to 2004; we 16 

were assigned together. 17 

 Q [LT COL PAUL].  And have you talked about 9/11 or her 18 

experiences at the Pentagon since 2004? 19 

 A [MEMBER 5].  I‘m sorry; yes, we were also stationed again 20 

together from 2008 until last year. 21 

 Q [LT COL PAUL].  And at--where was this recent assignment? 22 

 A [MEMBER 5].  Most recent assignment was at Little Rock Air 23 
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Force Base. 1 

 Q [LT COL PAUL].  Okay.  So at Little Rock, did you ever discuss 2 

9/11 with her again? 3 

 A [MEMBER 5].  In no more additional detail than we had at the 4 

previous assignment. 5 

 Q [LT COL PAUL].  And also I think you noted, sir, that you did 6 

have experiences with either Muslims or people of Arab decent.  Is 7 

that correct? 8 

 A [MEMBER 5].  That is correct. 9 

 Q [LT COL PAUL].  And can you just kind of give me a general 10 

synopsis of that as well? 11 

 A [MEMBER 5].  Certainly.  Two specific issues that I would like 12 

to note: One is one of my previous assignments was to NATO.  I worked 13 

at headquarters in southern Italy.  And I did an extensive number of 14 

inspections, readiness type inspections, in Turkey.  And I had a lot 15 

of interaction with a large number of Turkish officers who were 16 

Muslim.  And then the second is my deployment to Afghanistan, 17 

specifically as the advisor to the Afghan National Army Air Corps. 18 

 Q [LT COL PAUL].  And in those experiences in Turkey and/or in 19 

Afghanistan, did you develop either a positive or a negative opinion 20 

of those of the Arab decent? 21 

 A [MEMBER 5].  I did not work with individuals of Arab decent, 22 

but I did work with a large number of Muslims.  And the individuals 23 
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that I‘d worked directly with; it was a very positive experience in 1 

both cases. 2 

 Q [LT COL PAUL].  So essentially, you developed more of a 3 

positive opinion of Muslims 4 

 A [MEMBER 5].  That is correct. 5 

 MJ [LT COL PAUL]:  And, Trial Counsel, any additional questions 6 

for Member Number 5? 7 

 ATC [LT COL SACHS]:  Just a few follow-up. 8 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs: 9 

 Q [LT COL SACHS].  Good afternoon. 10 

 A [MEMBER 5].  Hello. 11 

 Q [LT COL SACHS].  Given the two deployments that you were on, 12 

would you be able to set aside what you learned and what you did in 13 

those operations and judge this case based on the evidence that‘s 14 

presented before you today, and that--and the instructions given to 15 

you by the judge? 16 

 A [MEMBER 5].  I guess my experiences form a portion of how I 17 

think or who I am, but I can say that I can objectively look at the 18 

evidence and the information provided in the instructions under the 19 

law and make an objective determination. 20 

 Q [LT COL SACHS].  I think you‘d stated it more eloquently than 21 

I did, and that‘s what I meant---- 22 

 A [MEMBER 5].  Okay. 23 
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 Q [LT COL SACHS].  ----by that.  Your interaction with the 1 

Afghan, is there 2 

anything from that experience dealing with Afghans that would present 3 

any challenge to you being fair in this hearing today? 4 

 A [MEMBER 5].  No, I do not believe so. 5 

 Q [LT COL SACHS].  And the individual that you knew who had been 6 

in the Pentagon on 9/11 or outside the Pentagon on 9/11, is there 7 

anything from your discussions with her or your interactions with her 8 

that could affect your ability to sit impartially in this case? 9 

 A [MEMBER 5].  No, I do not believe so. 10 

 ATC [LT COL SACHS]:  Thank you, no further questions. 11 

 MJ [LT COL PAUL]:  And, Defense Counsel? 12 

 DC [CDR LACHELIER]:  No, we have nothing.  Thank you, sir. 13 

 MJ [LT COL PAUL]:  Thank you, you can return to the deliberation 14 

room and please ask Member Number 6 to return to the courtroom. 15 

 MEMBER 5:  Sure. 16 

 MJ [LT COL PAUL]:  Thank you. 17 

 MEMBER 5:  Thank you. 18 

[Member 5 withdrew from the courtroom and Member 6 entered the 19 

courtroom.] 20 

 MJ [LT COL PAUL]:  Member Number 6 has returned to the 21 

courtroom.  All other members are absent. 22 

INDIVIDUAL VOIR DIRE OF MEMBER 6 23 
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Questions by the military judge, Lieutenant Colonel Paul: 1 

 Q [LT COL PAUL].  Sir, I think you stated in the affirmative 2 

that you had served either in Afghanistan, Iraq, Bosnia, Somalia, 3 

Desert Storm, or in the Middle East.  Is that correct? 4 

 A [MEMBER 6].  That is correct, ma‘am. 5 

 Q [LT COL PAUL].  And can you just kind of give me a general 6 

overview of where and when you served? 7 

 A [MEMBER 6].  I first served in Kuwait at Ali al-Saleem in 1994 8 

and--I‘m sorry, ‗95 and ‗96.  I served the one year as a military 9 

advisor to the Royal Saudi Air Force in USAM MIDM, Eskan Village, 10 

Riyadh, Saudi Arabia.  I participated in flying operations over 11 

Afghanistan in Operation Enduring Freedom and over Iraq in Operation 12 

Iraqi Freedom, based out of Oman and then based out of Saudi Arabia. 13 

  I briefly participated in Operation Enduring Freedom based 14 

out of the United Arab Emirates. 15 

 Q [LT COL PAUL].  And when was your flying time in Enduring 16 

Freedom? 17 

 A [MEMBER 6].  Enduring Freedom 2002 and then 2007. 18 

 Q [LT COL PAUL].  And during your time, it doesn‘t appear so, 19 

but during your deployment to Kuwait, did you engage in any combat 20 

operations? 21 

 A [MEMBER 6].  No, ma‘am.  We were still supporting Operations 22 

Southern Watch Surveillance.  23 
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 Q [LT COL PAUL].  And how about any detainee operations? 1 

 A [MEMBER 6].  No, ma‘am. 2 

 Q [LT COL PAUL].  How about any intelligence gathering 3 

operations? 4 

 A [MEMBER 6].  No, ma‘am.  5 

 Q [LT COL PAUL].  And during your deployment to Saudi, did you 6 

receive any medical injuries that required medical--any injuries that 7 

required medical treatment. 8 

 A [MEMBER 6].  No, ma‘am. 9 

 Q [LT COL PAUL].  And also during your deployment to Saudi, did 10 

either you have a family member, or a close friend, or anyone else 11 

who was killed during the time that you were serving there? 12 

 A [MEMBER 6].  No, ma‘am. 13 

 Q [LT COL PAUL].  And essentially, the same questions in regards 14 

to your--your activities in Operations Enduring Freedom.  At that 15 

time, did you participate in combat operations? 16 

 A [MEMBER 6].  I supported combat operations for Enduring 17 

Freedom. 18 

 Q [LT COL PAUL].  And just essentially, can you give us an 19 

overview, briefly describe your participation? 20 

 A [MEMBER 6].  Ma‘am, I‘m a member of the AWACS surveillance 21 

aircraft.  We direct the employment of air power against targets as 22 

designated by the CFIC. 23 
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 Q [LT COL PAUL].  And how about any detainee operations in---- 1 

 A [MEMBER 6].  No, ma‘am. 2 

 Q [LT COL PAUL].  Okay.  And how about any direct intelligence 3 

gathering operations? 4 

 A [MEMBER 6].  No, ma‘am. 5 

 Q [LT COL PAUL].  And during your deployment to Operation 6 

Enduring Freedom, did you suffer any injuries? 7 

 A [MEMBER 6].  No, ma‘am. 8 

 Q [LT COL PAUL].  And also, during that timeframe, did you have 9 

a family member, a friend, a colleague, or a--yourself, who was 10 

wounded in the course of action? 11 

 A [MEMBER 6].  No, ma‘am. 12 

 Q [LT COL PAUL].  And I think you also stated, sir, that either 13 

yourself or you did have someone you knew who was either in the World 14 

Trade Center or the Pentagon on 9/11.  Is that correct? 15 

 A [MEMBER 6].  Yes, ma‘am. 16 

 Q [LT COL PAUL].  And can you just kind of briefly describe 17 

that? 18 

 A [MEMBER 6].  I was stationed in the Pentagon from ‗96 to 2000.  19 

And I left, and I still had friends, close friends who were assigned 20 

to the Pentagon; none were injured during the September 11th attack. 21 

 Q [LT COL PAUL].  Were there any colleagues or close friends who 22 

were in the Pentagon at 9/11 that, in your opinion, were 23 
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significantly impacted in any way? 1 

 A [MEMBER 6].  Not to my knowledge, ma‘am. 2 

 Q [LT COL PAUL].  Okay.  And I think, sir, you did state that 3 

either yourself or someone in your family had been arrested, charged, 4 

or convicted of an offense.  Is that correct? 5 

 A [MEMBER 6].  Yes, ma‘am. 6 

 Q [LT COL PAUL].  And can you just kind of give me general 7 

overview of that? 8 

 A [MEMBER 6].  My eldest brother was convicted for payroll fraud 9 

in a civilian employment in Ohio. 10 

 Q [LT COL PAUL].  And was he processed by a civilian court 11 

system? 12 

 A [MEMBER 6].  Yes, ma‘am. 13 

 Q [LT COL PAUL].  And did you have any involvement in that---- 14 

 A [MEMBER 6].  No, ma‘am. 15 

 Q [LT COL PAUL].  ----court system?  Did you watch his trial or 16 

attend any of his trials? 17 

 A [MEMBER 6].  No, ma‘am.  It actually happened unbeknownst to 18 

me.  I found out after the fact.  19 

 Q [LT COL PAUL].  And on--based on that experience, did you 20 

develop either a positive or a negative opinion of the judicial 21 

system in general? 22 

 A [MEMBER 6].  No, ma‘am. 23 
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 Q [LT COL PAUL].  And I think, sir, you also had stated that you 1 

did have experiences with Muslims or people of Arab decent.  Is that 2 

correct? 3 

 A.  Yes, ma‘am. 4 

 Q [LT COL PAUL].  And can, again, just kind of give me a general 5 

description of that? 6 

 A [MEMBER 6].  Ma‘am, day-to-day interactions in serving as the 7 

advisor to the Royal Saudi Air Force; I was the only uniformed member 8 

working in the--their combat operations center in downtown Riyadh, 9 

and there were four other American civil contracts--civilian 10 

contactors and myself, and quite a number of members of the Royal 11 

Saudi Air Force. 12 

 Q [LT COL PAUL].  And based on that experience and based on that 13 

interaction, did you develop either a positive or a negative opinion 14 

of those of the Arab decent? 15 

 A [MEMBER 6].  Ma‘am, it was a positive experience. 16 

 MJ [LT COL PAUL]:  And, Trial Counsel, any additional questions 17 

for Member Number 6? 18 

 ATC [LT COL SACHS]:  A few, Your Honor. 19 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs: 20 

 Q [LT COL SACHS].  Good afternoon. 21 

 A [MEMBER 6].  Good afternoon. 22 

 Q [LT COL SACHS].  Based on your eldest brother‘s interaction 23 
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with the criminal justice system, have you formed an opinion as to 1 

how he was treated by that system? 2 

 A [MEMBER 6].  I have not. 3 

 Q [LT COL SACHS].  So you don‘t have an opinion one way or 4 

another? 5 

 A [MEMBER 6].  He committed a crime and it went through the 6 

process, and he has been held accountable. 7 

 Q [LT COL SACHS].  And you said that you weren‘t even aware of 8 

it until afterwards? 9 

 A [MEMBER 6].  I actually was not aware of it. 10 

 Q [LT COL SACHS].  Also on your member data sheet that you 11 

filled out, you had said that you had seen a news article? 12 

 A [MEMBER 6].  Yes, sir. 13 

 Q [LT COL SACHS].  Could you briefly explain what you saw and 14 

what you read? 15 

 A [MEMBER 6].  On a webpage, as I was going through news, the 16 

headline came in stating that Mr. al Qosi had pleaded guilty.  When I 17 

saw that--I had previously seen my order by the judge, it was 18 

something I didn‘t go seeking; it popped up under a bundle of 19 

headlines.  I immediately closed out the page and didn‘t seek any 20 

further. 21 

 Q [LT COL SACHS].  And so you didn‘t read anything more? 22 

 A [MEMBER 6].  No, sir. 23 
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 Q [LT COL SACHS].  And is there anything from just having read 1 

that headline that could impact your ability to fairly judge this 2 

case today? 3 

 A [MEMBER 6].  No, sir.  I do not believe.  I did not read 4 

anything.  It was a statement that-- 5 

 Q [LT COL SACHS].  Pretty much what you stated in your data 6 

sheet is--that‘s the only information you had. 7 

 A [MEMBER 6].  Yes, sir. 8 

 Q [LT COL SACHS].  No additional facts. 9 

 A [MEMBER 6].  No, sir. 10 

 ATC [LT COL SACHS]:  Okay, thank you.  No further questions, 11 

sir. 12 

 MJ [LT COL PAUL]:  And, Defense Counsel, any additional 13 

questions for Member Number 6? 14 

 DC [CDR LACHELIER]:  Yes, ma‘am. 15 

Questions by the defense counsel, Commander Lachelier: 16 

 Q [CDR LACHELIER].  Good afternoon, sir. 17 

 A [MEMBER 6].  Good afternoon. 18 

 Q [CDR LACHELIER].  When you worked with--it was the Kuwaiti Air 19 

Force? 20 

 A [MEMBER 6].  Which time? 21 

 Q [CDR LACHELIER].  Sorry?  You did twice.  That‘s right.  I 22 

missed that.  I thought you had served with the--as the only military 23 
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liaison.  Is that correct? 1 

 A [MEMBER 6].  That was the Royal Saudi Air Force. 2 

 Q [CDR LACHELIER].  Royal Saudi, I‘m sorry.  With the Royal 3 

Saudi Air Force, did you have a discussion with them about the 4 

conflict in Afghanistan with anybody while you were serving there? 5 

 A [MEMBER 6].  My service for the Royal Saudi Air Force 6 

terminated in April of 2001; it was before the conflict began. 7 

 Q [CDR LACHELIER].  Before the conflict.  Okay.  I noticed from 8 

your background that you had taken--you attended the Air Force 9 

Academy, and you took military law class--a military law course and a 10 

course on torts?  Is that correct? 11 

 A [MEMBER 6].  Yes, that‘s part of---- 12 

 Q [CDR LACHELIER].  I have the right---- 13 

 A [MEMBER 6].  ----the core academics. 14 

 Q [CDR LACHELIER].  Pardon me? 15 

 A [MEMBER 6].  That is part of the core academics. 16 

 Q [CDR LACHELIER].  Right.  I--would you be able to set aside 17 

your--the legal training you have had to allow other members on the 18 

panel to form their own opinions. 19 

 A [MEMBER 6].  I think I‘ve forgotten most of what they tried to 20 

teach to me. 21 

 Q [CDR LACHELIER].  Okay.  In--and in here, you mentioned your 22 

interactions, obviously with people of the Muslim religion and who 23 
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are of Arab decent also.  Again, you said that was generally a 1 

positive experience for you.  But nonetheless, do you feel that you 2 

could be fair and impartial in this proceeding---- 3 

 A [MEMBER 6].  Yes, ma‘am. 4 

 Q [CDR LACHELIER].  ----in accessing the facts? 5 

 A [MEMBER 6].  Yes, ma‘am. 6 

 DC [CDR LACHELIER]:  Thank you, sir.  I have no further 7 

questions. 8 

 MJ [LT COL PAUL]:  Thank you.  You can return to the 9 

deliberation room and please ask Member Number 7 to return to the 10 

courtroom. 11 

 MEMBER 6:  Thank you, ma‘am. 12 

 MJ [LT COL PAUL]:  Thank you. 13 

[Member 6 withdrew from the courtroom and Member 7 entered the 14 

courtroom.] 15 

 MJ [LT COL PAUL]:  And Member Number 7 has returned to the 16 

courtroom but all other court members are absent. 17 

INDIVIDUAL VOIR DIRE OF MEMBER 7 18 

Questions by the military judge, Lieutenant Colonel Paul: 19 

 Q [LT COL PAUL].  Sir, if I‘ve got my answers correctly, I think 20 

that you stated in the affirmative that you had served either in 21 

Afghanistan, Iraq, Bosnia, Somalia, Desert Storm, or in the Middle 22 

East.  Is that correct? 23 
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 A [MEMBER 7].  Yes, that‘s correct. 1 

 Q [LT COL PAUL].  And can you just give me a general description 2 

of when and where you‘ve served? 3 

 A [MEMBER 7].  My first deployment was in 1994 aboard the USS 4 

CARL VINCENT.  I was assigned to an EA6-B Squadron and flew missions 5 

in support of Operation Southern Watch; the same with my 1996 cruise, 6 

again on CARL VINCENT and an EA6-B Squadron. 7 

  I went back in ‗98 on ENTERPRISE in support of Operation 8 

Desert Fox.  I flew three combat operations there against Iraq. 9 

  And then in 2002--3, excuse me, end of 2002 to 2003, I flew 10 

combat missions in support of Operation Iraqi Freedom.  I flew that 11 

the first--through that whole air campaign. 12 

  And then my last deployment was on-board USS HARRY TRUMAN.  13 

I was on the Admiral‘s staff, so not flying but in support of--the 14 

ship was in support of Operations Enduring Freedom and Iraqi Freedom 15 

as well.  That would have been 2008. 16 

 Q [LT COL PAUL].  So essentially, with the exception of this 17 

last assignment, you had flown or have been engaged in combat 18 

operations, correct? 19 

 A [MEMBER 7].  That‘s correct. 20 

 Q [LT COL PAUL].  And all of these were, essentially--you were 21 

not stationed in any of these locations, correct? 22 

 A [MEMBER 7].  Yes, ma‘am.  That‘s correct.  I was on board the 23 
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carrier. 1 

 Q [LT COL PAUL].  And it didn‘t sound like it, but I want to 2 

make sure, during any of these deployments, did you ever participate 3 

in any detainee operations? 4 

 A [MEMBER 7].  No, ma‘am. 5 

 Q [LT COL PAUL].  How about any participation in any 6 

intelligence gathering? 7 

 A [MEMBER 7].  No, ma‘am. 8 

 Q [LT COL PAUL].  And during any of these deployments, did you 9 

ever receive injuries that required medical treatment? 10 

 A [MEMBER 7].  I did not. 11 

 Q [LT COL PAUL].  And also, during any of these assignments, did 12 

you ever have a friend--a close friend or a professional colleague 13 

who was either killed or wounded in the course of service? 14 

 A [MEMBER 7].  No, ma‘am. 15 

 MJ [LT COL PAUL]:  Trial Counsel, any additional questions for 16 

Member Number 7? 17 

 ATC [LT COL SACHS]:  Yes, Your Honor. 18 

Questions by the assistant trial counsel, Lieutenant Colonel Sachs: 19 

 Q [LT COL SACHS].  Good afternoon.  I just want to talk for a 20 

few minutes on your time as a legal officer. 21 

 A [MEMBER 7].  Okay. 22 

 Q [LT COL SACHS].  And that was at Whidbey Island, correct? 23 
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 A [MEMBER 7].  That is correct. 1 

 Q [LT COL SACHS].  Okay.  Bear with me, I‘m Air Force, so I‘m 2 

not use to a non-lawyer doing that type of work, so. 3 

 A [MEMBER 7].  Okay. 4 

 Q [LT COL SACHS].  I‘ll ask a couple of questions.  What kind of 5 

training did you have to be a legal officer? 6 

 A [MEMBER 7].  Well, the general--in general, there is a legal 7 

school that legal officers go to.  I did not attend that.  I was all 8 

on-the-job-training. 9 

 Q [LT COL SACHS].  And when you got this OJT, as you called it, 10 

who did you get it from? 11 

 A [MEMBER 7].  From my predecessor, the previous legal officer, 12 

who had not also been in the school.  The last time a guy had been to 13 

the school in the squadron was two legal officers before me, 14 

[inaudible].  15 

 Q [LT COL SACHS].  And during that time, what kind of legal work 16 

did you do, as this collateral duty? 17 

 A [MEMBER 7].  Just typically when a sailor would get in trouble 18 

for a variety of different things that we could handle, that we 19 

called in the Navy, non-judicial punishment.  And to go to the 20 

highest thing, you would go to a Captain‘s Mast if it warranted that.  21 

And when I needed help, I would go to the naval legal office on 22 

board--on base to help assist with that stuff.  And after a while, I 23 
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got pretty good at doing it. 1 

 Q [LT COL SACHS].  Did you have to administer or assist in 2 

administering a lot of mast during that time? 3 

 A [MEMBER 7].  We probably did, I would say, less than ten but 4 

more than five, if I recall in that year time.  It wasn‘t all that 5 

often. 6 

 Q [LT COL SACHS].  Did you ever have to act as an investigator 7 

during any of these? 8 

 A [MEMBER 7].  Just that--Typically, it was an open and shut 9 

case; a guy caught shoplifting at the exchange, for instance, that 10 

type of thing, or not showing up for duty.  So there‘s not a lot of 11 

investigation going on.  If anything more than that, we would just 12 

refer that to the--we did have a guy with--who had stole something 13 

and that referred to the higher level and he ended up getting court-14 

martialed, then we didn‘t have anything to do with that.  But just 15 

typical administrative type stuff in the squadron I took care of. 16 

 Q [LT COL SACHS].  Were you involved in any ADSEP boards? 17 

 A [MEMBER 7].  We did.  We did.  We kicked--we separated maybe 18 

half a dozen guys on basic patterns of misconduct, those types of 19 

things. 20 

 Q [LT COL SACHS].  And did you act as the--you were not the 21 

recorder on those? 22 

 A [MEMBER 7].  No, I just--we--if I recall, I just--bear with 23 
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