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[The R.M.C. 803 session was called to order at 1045, 3 March 

2015.] 

MJ [Col SPATH]:  These commissions are called to order.  

All the parties present before the recess are again present.  

All right.  

With regard to argument on 248H, we are waiting for 

one more person or one more entity to review.  We've had some 

indication it will be after lunch, not sure what time that is.  

I will probably give them a bit of an extended lunch break to 

give them time so everybody can react to it, and we will come 

back this afternoon and deal with the argument on that.  

I want to talk 319 and 333 together just because they 

deal with classified, as well as 337.  With regard to 319G, 

that's the one there hadn't been written notice yet of the 505 

issues, and there had been some discussion we talked about 

maybe closing to hear a response to it this afternoon.  

Because of where I'm at, what makes sense is the defense is 

going to have time to give written notice and the government 

is going to have time to respond to that as we move towards 

April.

Because here's where I'm at on 319 and, frankly, 333.  

If there is relief coming in 319, which are standard motions 

to compel, either some type of discovery or witnesses, if 
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relief is coming, I already have the pleadings and I have the 

classified information.  I mean, it is in front of me.  It is 

attached to all the pleadings.  So I'm in a very good place to 

read it without hearing arguments right now involving 

classified information in public.  If I can rule on the 

pleadings, I prefer to do that so we don't have classified 

arguments without the accused in attendance and without 

everybody here who has an interest in seeing this.  

I want -- what I'm telling you is I want time to look 

through -- not look through, read closely.  I have read 

through everything, 319F and G in conjunction with 333 and 

337, they are all interrelated.  And I hope that doesn't cause 

anyone concern.  What I'm telling you is I think we are going 

to get resolution on those by April.  If there is something I 

can rule on in between, you will know.  If I can't rule on it 

without argument or I need argument, you will know.  

But I need you all -- I know you understand this, no 

matter how many resources we give the trial judiciary, there 

is one of me, and there are more than thousands of pages of 

information that I am reading to catch up.  I'm mostly there.  

And reading as it comes in and then dealing with the 120 

discovery which is thousands of pages.  And there is one of 

me.  
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I cannot -- I can get assistance and I do.  I have 

people to help me draft rulings and send me drafts.  I have 

people who initially go through and look at things for me and 

help me, but ultimately it is my responsibility to read all of 

this and look at all this.  There are many of you, Defense 

Counsel -- I know sometimes you don't think enough, but a lot 

more of you than me.  And, Trial Counsel, there are a lot more 

of you than me.  And I just -- I can only, there is only so 

much -- I recognize the desire to move this forward, but you 

have to recognize there is one of me and there is so much to 

review.  And 319, 333 and 337 are going to take me time, much 

of it I have to read in a SCIF. 

The good news is I have a wonderful space in my 

schedule coming up soon after this hearing of two solid weeks 

which I have blocked off to do all of these things.  I can do 

them in D.C.  It allows me to do some administrative stuff as 

well, but I'll be in D.C. and I can get into a SCIF very 

easily and continue to look through it.  So that is where I am 

with 319, 333 and 337.  I need time, and I want to get some 

more 120 discovery read.  

And so what we need to do as we move through the rest 

of today and this afternoon and any other hearings that we are 

having right now is start thinking April.  207 seems like one 
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area in April that is ripe, frankly.  I have ruled on it.  And 

ripe for the government to put on their evidence or start to 

put on their evidence.  So I will give you a ruling on 207 

specifically.  

I know we had the motion practice about is it going 

to be ten pieces or ten items or ten statements and how are we 

going to do this.  So I'm going to split 207 and 166 apart, 

focus on 207, because the government said if it is a one-week 

hearing in April, which it is, we want to focus on 207.  

We can also do some other motions in that week, some 

other practice and cleanup that we have.  We really are moving 

into evidentiary motions almost in totality at this point, and 

those are going to be more witness intensive just by nature of 

what we are dealing with.  So that's part of it.  So hopefully 

you understand what I'm saying and I'm saying it reasonably 

clearly.  

And that takes us really through the entire docket at 

this point.  I have a lot of motions I will get you.  I think 

you will see some rulings very quickly.  I alluded to some 

already the other day in relation to 272D then 205BB and EE, 

and then 205 should be forthcoming, and there is 277 which is 

also forthcoming very soon.  You should have those sooner than 

later, and I would anticipate well before the April hearing so 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

6048

you will have resolution on some outstanding issues that 

frankly I have had for longer than I wanted.  

Then there are a number of other cleanup motions that 

we're working through right now that you should have in short 

order.  And the final 332, which is, of course, the motion on 

UI that we did yesterday on the record, that final published 

version we are still working through, and I hope to have that 

in final form before we leave here.  We are pretty close.  I 

have reviewed it a few times, and I'm going to go through it 

again.  

All right.  So that leaves 248H.  What other 

motions -- what outstanding motions can we argue or take up 

this morning?  And then I already know what we are doing this 

afternoon for at least part of it, but I'm willing to 

continue.  

Government?  

DCP [COL MOSCATI]:  Judge, I understand your comments on 

319 and 333 and 337.  Just to clarify, Judge, make sure I 

heard you correctly, if you can decide these motions without 

argument in the next whatever, few weeks, month, whatever, any 

time the government can get a ruling, Judge, on matters that 

affect the 207 and 166 hearings, it would be much appreciated 

because it ties into a lot of logistics and moving parts and 
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so forth.  

So you will rule, if you can, without argument, and 

if you need argument you would put it on the April docket; is 

that how I understand it?  

MJ [Col SPATH]:  Correct.  That's absolutely correct.

And then with regard to 166, kind of the way ahead, 

ultimately whenever that hearing occurs I want to get you that 

ruling as well, kind of the statement by statement, which 

ultimately will be how we assess 166, of course.  But how we 

are going to present evidence in the hearing, I want to give 

you that ruling as well, sooner than later, so you can start 

making those arrangements for witnesses.  

DCP [COL MOSCATI]:  Judge, when you -- I know you haven't 

made a ruling, but when 166 comes out, and we obviously 

wouldn't be calling witnesses pertaining to the statements we 

have noticed, but, again, I just want to clarify -- maybe it 

wasn't the language my cocounsel used, but I have adopted, we 

are not holding -- I call it a mini 803 on -- to completion on 

each statement, we will present our evidence that we think 

meets our burden. 

MJ [Col SPATH]:  I think regardless of if we go statement 

by statement by statement, or writ large Agent McFadden 

testifies I did 14 interviews, Agent X testifies I did seven 
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interviews, and we work through it.

Regardless, you all are going to put on all of your 

evidence before I turn to the defense and say, okay, your turn 

to go.  And as we discussed, if it is clear to me that some 

subset of your 79 statements you have not met your burden on 

at that point, I will tell you, because why have the defense 

go through their evidentiary hearing if you haven't met your 

burden?  

DCP [COL MOSCATI]:  It will be up to the government, 

Judge, to get to the conclusion of its presentation of the 

evidence, maybe using the term "we rest," to make all the 803 

connections. 

MJ [Col SPATH]:  Yes, absolutely.  You have -- I am not 

going to stop you until you tell me you are finished giving me 

all the evidence that you have on all of the 166 statements in 

whatever way we do that.  Correct. 

DCP [COL MOSCATI]:  Thank you, Judge. 

MJ [Col SPATH]:  Then the defense will have their turn to 

attack each of those statements.  

DCP [COL MOSCATI]:  And I just wanted to remind the Court, 

I know you know, but we had asked for a supplemental pleading 

to be filed in response to Idaho v. Wright.  We will do that 

expeditiously as well.  
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On 327, Judge, the motion to suppress custodial 

statements made by Badawi, I know the discussion with 

assistant trial counsel and the defense was, well, that ties 

into 166, maybe that can be done during 166.  The government 

does feel, Judge, that it can be argued here now.  It is a 

separate motion.  It was a motion brought by the defense.  It 

is fully briefed.  It is ripe.  Both parties are ready.  To 

get a ruling on 327 would also be helpful in our planning on 

166.  

MJ [Col SPATH]:  Can I ask how it would be helpful?  You 

are going to have to demonstrate that Mr. Badawi's statements 

come in under 803, fair?  

DCP [COL MOSCATI]:  Yes. 

MJ [Col SPATH]:  You are going to have to demonstrate that 

they weren't the product of inhumane treatment, degrading 

treatment or torture, right?  

DCP [COL MOSCATI]:  Yes, Judge.  

MJ [Col SPATH]:  I mean, it just seems to me all these 

issues in 327 are just naturally going to be encapsulated as 

we go through the evidence you produce to show me why those 

hearsay statements are reliable, trustworthy and credible.  

DCP [COL MOSCATI]:  May I have a moment, Judge?  

MJ [Col SPATH]:  You may. 
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[Pause.]  

DCP [COL MOSCATI]:  I understand your reasoning, Judge.  

It is not the government's position, we would like to see it 

heard now, but I understand what the Court is saying. 

MJ [Col SPATH]:  What am I missing?  You are going to call 

to get the -- maybe you are not.  I assume you are going to 

call the agent who interviewed Mr. Al-Badawi to testify about 

the statements that were made, and I envision the defense is 

going to cross that agent about the circumstances surrounding 

that interview:  Was it in a closed room?  Did you sit really 

close to him?  Did you engage in something that could be 

defined as enhanced interrogation?  

I'm trying to figure out what I'm missing about how 

that has to play out for your 166. 

DCP [COL MOSCATI]:  I know you haven't used this word, 

Judge, but in effect you are saying, you know, 327, a defense 

motion, is surplusage.  Again, I know you didn't say that, 

Judge. 

MJ [Col SPATH]:  No, I think I'm saying not ripe.  Not 

ripe because ultimately, as we talked about earlier, you all 

have to demonstrate admissibility and relevance of your 

evidence anyway, and that is going to happen as we go through 

the 166 statements however we ultimately go through them.  
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And so I think what I'm saying is I'm just deferring.  

I'm certainly not suggesting surplusage.  I just -- I'm 

deferring on 327 because it is going to be encompassed in our 

166 hearing. 

DCP [COL MOSCATI]:  Understood, Judge. 

MJ [Col SPATH]:  Please, if I'm missing it, tell me.  I'm 

just trying -- what I'm trying to do is have one hearing, not 

multiple hearings, on the same issue. 

DCP [COL MOSCATI]:  I understand.  

MJ [Col SPATH]:  All right.  Defense Counsel?  

LDC [MR. KAMMEN]:  I'm hopeful that in your colloquy with 

Colonel Moscati you weren't really saying you've agreed to 

this evidentiary free-for-all.  

MJ [Col SPATH]:  I haven't agreed to it.  What I said to 

him is let's say they do Statement 1 -- we do them 

sequentially, or they pick ten and we go through the ten.  At 

the end of that, at each one I'm not going to rule -- I am not 

going to rule sequentially, I know that.  

What I'm going to do is wait, because it is possible 

that additional evidence for Statement 1 will come up later in 

the future during their presentation, and I want to leave them 

the ability to continue to put on evidence even if it is, 

Judge, to make clear this goes back to Statement 1, if we are 
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doing it sequentially, or if it is just the evidentiary 

hearing, it is not an evidentiary free-for-all, regardless of 

which way we do this.  

It is either sequentially, which appears easier for 

us to kind of put into categories, or more time-consuming 

because we are going to have to go through and argue each 

statement to figure out what the government is suggesting goes 

under each statement, so that we can deal with Ohio v. Roberts 

and Idaho v. Wright and all those things for each statement.  

So I have not decided yet what makes the most sense for the 

court sequentially or, again, ten you pick, or, witness, all 

of your knowledge, witness, all of your knowledge.  I just 

haven't gotten there yet.  

LDC [MR. KAMMEN]:  Okay.  Two things.  One is I know April 

is one week.  Do you know yet which week?  

MJ [Col SPATH]:  The first week.  

LDC [MR. KAMMEN]:  Makes no difference to me.  I know 

there is a number of -- right now the flight is supposed to 

leave on Sunday, which is Easter Sunday.  I know there is a 

lot of people who for family reasons and other reasons would 

prefer that the flight depart either later on Easter Sunday or 

preferably Monday.  If they are calling 54 witnesses, we are 

not going to get through it in a week, so losing a day is 
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losing a day.  Because they are not going to get through 54 

witnesses in a week in my experience. 

MJ [Col SPATH]:  We can arrive -- we did discover we can 

arrive late and be productive on Monday.  I will look and talk 

to the trial judiciary and let them make any inquiries.  

LDC [MR. KAMMEN]:  I just know that I suspect throughout 

this process there were a lot of people who were looking at 

that going, whoa, wait a second.  It is a big family day, a 

big religious day.  All that.  

The other thing, I just want to make sure we are 

clear, it sounds as though you are contemplating having no 

argument, classified or unclassified, on 319 and 333.  

MJ [Col SPATH]:  I'm contemplating it.  What I'm 

contemplating first is I'm going to take the time I need to 

feel comfortable with those submissions and that evidence, and 

I'm not there yet.  

LDC [MR. KAMMEN]:  Okay.  I appreciate that. 

MJ [Col SPATH]:  And a lot of that is classified, so that 

takes me longer to review for obvious reasons. 

LDC [MR. KAMMEN]:  Now, two things.  I mean, first, I 

gather 337 is some sort of request for you to do something 

with something, and it is difficult for us because we don't 

know what they are requesting.  If their position is that they 
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are requesting somehow substitutions as opposed to the actual 

information only under controlled circumstances, we would like 

the opportunity, as we did with respect to 120, to make both a 

written and oral ex parte presentation as to why substitutions 

are not adequate.  

If they are not requesting substitutions, then that's 

perhaps a different situation, but I think in fairness as you 

are judging this, you should accord us the same thing, 

privilege that we did with respect to 120, which I hope was 

helpful.  

The other thing that we just want to make very clear 

is -- and we have said this in November, we said it November 

probably of 2013, probably November of 2012.  From the time we 

get the information, the discovery we need with respect to 

166, we need a minimum of 60 days to investigate.  We have 

said that, the government acknowledged that we've said that.  

I don't know that they agree. 

And so recognizing 166 won't begin in February -- or, 

excuse me, in April and probably won't begin in May, if we are 

going to have a fight over the adequacy of summaries, I mean, 

that's just -- but, you know, we just need you to know that, 

you know, we are talking about information that was generated 

15 years ago in a place that is rather difficult, not 
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impossible, to do investigations.  And so, you know, the 

longer we have to work with that evidence, the less likely we 

are to have difficulties.  

But, again, without knowing where we are on that -- 

but we did want to at least both make you aware of our request 

to make in camera ex parte showings and -- both oral and 

written as we did before and -- of those requests as well.  

And also the Easter situation. 

MJ [Col SPATH]:  All right.  Thank you.  

Trial Counsel, any comments?  

DCP [COL MOSCATI]:  Judge, with respect to 337, if you 

recall -- well, actually you weren't the judge yet, but the 

government did make an ex parte presentation related to 120.  

So if you consider the defense making an ex parte 

presentation, the government would like that ability as well 

on our 337 motion.  

As far as the 60-day request, it is just that, Judge, 

it is a request.  I don't know that it should be considered a 

given because the defense asserts that they want that, that 

it's appropriate.  So that will be up to the court, and there 

would be many factors involved, Judge:  Have they had this or 

similar information?  How relevant is their theory on, you 

know, why they need that information and how it's relevant to 
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the hearing?

So I just -- again, it shouldn't be taken as a given, 

Judge, that there is some 60-day line of demarcation that 

can't be crossed.  It depends what it is and that is up to 

you, Judge.  Thank you.  

MJ [Col SPATH]:  Any comments on the holiday issue?  

Colonel Moscati, on the holiday issue any ---- 

DCP [COL MOSCATI]:  Yes, Judge.  I certainly understand 

that sensitivity.  If the plane was moved one day to the 

right, there is no reason to preserve a five-day hearing, that 

we couldn't have a hearing from Tuesday to Saturday and return 

on the following Sunday.  

MJ [Col SPATH]:  That is also true and something we can 

look at.  All right.  

Then I think outstanding is 248H.  It is 1108, so 

let's say 1330.  That gives the OCA time.  It is a little 

longer than the lunch break.  That will give them time to 

communicate back and hopefully resolve any issues, and then we 

can pick up and deal with that, and that should be our last 

issue here.  I asked if there are any other outstanding 

motions, and I don't think there are.  

From us, hopefully you will see lots of productivity 

on some rulings and more 120 reviews.  We are doing it.  It is 
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just a lot.  And, again, we can, we can supplement the 

judiciary staff, but unfortunately it all has to come through 

me at some point, and I am working on it as, hopefully, you 

have seen.  

I will see everybody at 1330.  Commission is in 

recess. 

[The R.M.C. 803 session recessed at 1109, 3 March 2015.]

[END OF PAGE]


