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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY 

UNITED STATES OF AMERICA 

V. 

ABO AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHIRI 

AE358 

DEFENSE MOTION TO COMPEL 
PRODUCTION OF ACCUSED'S MEDICAL 

AND PSYCHIATRIC OR PSYCHOLOGICAL 
RECORDS FROM 1 JANUARY 2016 

THROUGH 20 AUGUST 2016 

29 August 2016 

1. Timelines.s: This motion is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905. 

2. Relief Requested: The defense respectfully requests that the government provide to the 

defense, not later than 1 September 2016, the accused's medical and psychiatric or psychological 

records from 1 January 2016 through 20 August 2016 so that the defense may address issues 

raised by those records during the hearings commencing 7 September 2016. 

3. Overview: The government has been periodically producing the accused's medical and 

psychiatric or psychological records to the defense. These records are material and necessary for 

trial on the merits and for any potential sentencing hearing. The defense has been advised that 

JTF GTMO also periodically provides the prosecution with Mr. Al-Nashiri's medical records. In 

the past, though , the defense received some psychological and medical records directly from JTF 

GTMO. The prosecution has previously provided Detainee Information Management System 

("DIMS") records to the defense, which sometimes contain medical information, but are not a 

complete medical record 1. 

1 While some DIMS records contain medical information, many are a mere day-to-day 
accounting of mundane prison life documenting interaction between JTF GTMO staff and 
detainees, meal times, inspections, etc. 
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However, since the fall of 2015, JTF GTMO has not provided any additional medical 

records to the defense. 2 The defense believes that during the hearings that will commence on 7 

September, issues concerning the accused's medical care or lack thereof will arise. Therefore, 

the defense needs the opportunity to review and digest the medical and psychiatric or 

psychological records prior to the hearing, so that it can discuss and raise any issues prior to the 

commencement of the September hearings. Fwther, because the defense lacks the expe1tise to 

fully comprehend the meaning of these records, it is essential that the defense receives these 

records from 1 January 2016 through 20 August 2016 prior to the hearing so that Dr. Sondra 

Crosby, a physician who has periodically seen the accused and has testified before this 

Commission, may assist the defense with these issues. 

4. Burden of Proof and Persuasion: While the bmden is on the defense, the fact that the 

prosecution has been receiving medical and psychiatric or psychological records and has not 

produced any such records since the fall of 2015, should shift the burden to the prosecution to 

demonstrate why these particular records should not be produced. 

5. Facts: JTF GTMO has periodically produced to the defense Mr. Al-Nashiri's medical 

and psychiatric or psychological records, and the prosecution has provided DIMS reports, which 

also contain medical information, to the defense. The government appears to recognize the 

importance of these records as mitigation and to aid the defense in assessing the accused's 

physical and emotional state. Given the circumstances of this case, Mr. Al-Nashiri's medical 

records are clearly material and relevant to both the trial on the merits and any sentencing 

hearing. Up to the fall of 2015, JTF GTMO provided many of these medical records to the 

defense (namely psychological records due to classification issues), and the prosecution provided 

2 Likewise, the prosecution has not produced any subsequent DIMS records since 13 October 
2015. 
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DIMS records; however, since then no new medical records have been produced to the defense. 

The defense believes that at the upcoming September hearing, Mr. Al-Nashiri's physical 

and emotional condition will become an imp01tant issue for discussion. Specifically the defense 

believes that the accused's condition will become an issue during the hearing on AE 348, the 

Defense' s Request to Abate Proceedings Pending the Restoration of Commander ("CDR") Brian 

Mizer to the Defense Team. In order to assess his condition, the defense needs medical and 

psychiatric or psychological records from 1 January 2016 through 20 August 2016. 

A request for complete medical records, dating from 1 January 2016 through 20 August 

2016, was submitted to the prosecution on 16 August 2016. (Attachment B). The request asked 

the prosecution to advise if it would provide the requested information, so that the defense would 

know how to allocate its resources. The prosecution did not respond until a second request was 

sent on 25 August 2016. In this request the defense asked if the prosecution would oppose a 

motion to compel these critical records. In that response the prosecution advised that it would 

provide DIMS records for the following time frames: February 2014 - April 2014; October 

2014; August 2015 - October 2015; and December 2015 - February 2016.3 However, this was 

not responsive to the defense request as it only indicated DIMS records would be provided- not 

medical records- and certainly not psychological records. Further, these DIMS records would 

only include two months of the requested information. Because th is fails to address the 

complete defense request- for medical records from Januruy through August 2016, the defense 

makes this request. 

3 It is unclear why the prosecution chose to wait until August 2016 to produce relevant DIMS 
records from Februa1y 2014 to the defense. 
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5. Argument: JTF GTMO has periodically produced to the defense the accused's medical 

and psychiatric or psychological records, and the prosecution has also provided the defense with 

DIMS records. Mr. Al-Nashiri 's health- both past and present- are relevant to this case in a 

number of ways which have been raised and addressed through several motions. The 

government appears to recognize the importance of these records as mitigation and to aid the 

defense in assessing the accused's physical and emotional state, as it has in the past provided 

these records. 

The defense believes that at the September hearings, Mr. Al-Nashiri's physical and 

emotional condition will become an important issue for discussion. Specifically the defense 

believes that the accused's condition will become an issue during the hearing on AE 348, 

Defense's Motion to Abate Proceedings Pending the Restoration of CDR Brian Mizer to the 

Defense Team. In order to assess Mr. Al-Nashiri 's condition and mental state, the defense needs 

medical and psychiatric or psychological records from 1 January to 20 August 2016. The 

defense needs these records immediately so that it may consult with Dr. Sondra Crosby, a 

defense expe1t consultant. The defense lacks the expertise necessary to review and identify the 

issues presented in these medical and psychiatric or psychological records. 

In order to give both Dr. Crosby and the defense sufficient time to review these records, 

they must be produced immediately. It will expedite the proceedings if the defense team has had 

the opportunity to review, digest and analyze the accused's medical records, including the 

records of his medication prior to the 7 September hearing. If, as the defense suspects, these 

records become relevant, it will delay the proceedings unnecessarily for the Commission to have 
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to recess for the prosecution to produce the records, the defense review them and then address 

the issues. 

6. Oral Argument: If the requested records are not produced prior to 7 September 2016, 

the defense requests oral argument. 

7. Witnesses: 

a. Dr. Sondra Crosby 

8. Conference with Opposing Counsel: The prosecution opposes this request. 

9. List of Attachments: 

a. Certificate of Service, dated 29 August 2016 (1 page) 

b. Defense Request for Production of Medical Records, dated 16 August 2016 
(1 page) 
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Respectfully submitted, 

Isl Richard Kammen 
RICHARD KAMMEN 
DoD Appointed Learned Counsel 

Isl Jennifer Pollio 
JENNIFER POLLIO 
LCDR, JAGC, USN 
Detailed Defense Counsel 
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ATTACHMENT 
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CERTIFICATE OF SERVICE 

I certify that on 29 August 2016, I electronically filed the forgoing document with the 
Trial Judiciary and served it on all counsel of record via e-mail. 
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Isl Richard Kammen 
Richard Kamrnen, #5064-49 
KAMMEN &MOUDY 
135 North Pennsylvania St. 
Suite 1175 
Indianapolis, IN 46204 
(317) 236-0400 
Richard@kammenlaw.com 
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ATTACHMENT 
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RICHARD KAMMEN 

JOSHUA MOUDY 

Grace Atwater 
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KAMMEN & MOUDY 
Attorneys at Law 

135 N. PENNSYLVANIA STREET. SUITE 1175 

INDIANAPOLIS, IN 46204 

TELEPHONE (31 7) 236-0400 

FACSIMLE (3 17) 638-7976 

August 16, 2016 

REQUESTTO PRODUCE DEFENDANT'S MEDICAL RECORDS ICO US v. 
NASHIRI 

Trial Counsel 

The defense requests that the Prosecution produce Mr. Al-Nashiri's medical 
records reflecting his medical care and all medications administered to him while at 
Guantanamo Bay since Jan 1, 2016 to the present. 

Because of the importance of this request the defense requests that the prosecution 
comply with this request NLT 31 August 2016. If the prosecution will not comply with 
this request or maintains it cannot comply with this request by31 August he defense 
respectfully request that the prosecution notify the defense NLT 23 August 2016. 

This request is urgent because the defense believes that the information 
concerning the medical care and medications provided to Mr. Al-Nashiri may become an 
important issue during the hearings presently scheduled for September 7-9, 2016. 
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Very Respectfully, 

ls/Richard Kammen 
Richard Kammen 
Attorney at Law 

Richard@Kammenlaw.com 
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