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Rule for Military Commissions 1 004(c)(ll) is a capital-case aggravating factor, which 

states, "the offense was committed with the intent to intimidate or terrorize the civilian 

population .. . . " On 5 November 2013, the government provided notice of its intent to prove 

this aggravating factor as justifying a sentence of death for the accused. AE 182. On 24 March 

2014, the defense moved to strike the aggravating factor from Charge I for failure to charge the 

facts in aggravation. AE 256. On 20 October 2014, the Commission denied the defense motion 

and found "aggravating factors ofR.M.C. 1004(c) [are not] elements of the offense." AE 256B 

at 2. In the same order, the Commission sought "to alleviate any confusion" and ordered the 

government "provide the Defense with a bill of particulars defining 'civilian population,'" as the 

term is used in R.M.C. 1004(c)(ll). AE 256B. On 31 October 2014, the government complied 

with the Commission's Order, defining the phrase "Civil ian Population" as: 

any non-military citizen or legal resident of the United States of America or any 
non-military citizen or legal resident of a "Coalition Partner" as defined in the 
Military Commission Act of 2009. See 10 U.S.C. § 948a(3) (defining "Coalition 
Partner"). 

AE 256C. The defense thereafter moved to strike the government's Notice Of Bill Of Pruticulars 

and argued the government's "filing does not provide the clarification that this Commission 

sought . . . [and it] does not provide the defense with the 'sufficient precision' that is 

required . . . . " AE 256D. In response, the Commission stated: 

Filed with T J 
21 May2015 

Appellate Exhibit 256H (AI-Nashiri) 

UNCLASSIFIED//FOR PUBLIC RELEASE 
Page 1 of 8 



UNCLASSIFIED//FOR PUBLIC RELEASE 

So much of the Government's bill of pruticulars (AE 256C) as defines "civilian 
population" as "any non-military citizen or legal resident" is clear. However, the 
inability of the Defense and this Commission to ascertain what countries were the 
"Coalition Partners" of the United States in October 2000 indicates the 
Government's current bill of patt iculars (AE 256C) is insufficient to satisfy the 
purposes set f01th in the discussion to R.C.M. 906(b)(6). 

AE 256G at 3. The Commission ordered the government "to fi le an amended bill ofparticulru·s 

listing the 'Coalition Partners' of the United States as the Government uses the term in 

modifying or defining the term 'Civilian Population' in AE 256C and Aggravating Factor #5." 

I d. 

As the Commission first ordered in AE 256B- and given the defense's motion to strike 

the govemment's previous bill of particulars at AE 256C- the govemment hereby amends its 

bill of pruticulru·s. Rather than further parsing the term "Coalition Pattners," the government 

more precisely defines "Civilian Population" under R.M .C. 1004(c)(11), as applied to this case, 

to be that population including all non-rnilitaty citizens or legal residents of the United States of 

America and all non-mil itru·y citizens or legal residents of one or more of the following 

countries: 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Australia 

Bahrain 

Belgium 

Canada 

Czech Republic 

Denmru·k 

Egypt 

France 

Germany 
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10. Greece 

11. Hungary 

12. Iceland 

13. India 

14. Israel 

15. Italy 

16. Japan 

17. Kuwait 

18. Luxembourg 

19. Netherlands 

20. N01way 

2 1. Oman 

22. Philippines 

23. Poland 

24. Qatar 

25. Republic of Korea 

26. Russia 

27. Saudi Arabia 

28. Spain 

29. Turkey 

30. United Arab Emirates 

31. United Kingdom 

32. Yemen 
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Note that the United States publicly identified common-defense and mutual-security 

relationships with nearly all of these countries. See, e.g. , Sec'y ofDef., Report On Allied 

Contributions To The Common Defense (March 2000); Security Treaty Between Australia, New 

Zealand, and the United States of America, U.S.-Austl.-N.Z., Sept. 1, 1951, 3 U.S.T. 3420, 

T .I.A.S. No. 2493, 131 U.N.T.S. 83 (ANZUS Treaty). It is also notew01thy that all of the 

countries with whom the United States shared common-defense and mutual-security 

relationships prior to the attacks on September 11, 2001, publicly offered their support to the 

United States in response to the attacks of September 11, 2001. David J. Gerleman, Jennifer E. 

Stevens & Steven A. Hildreth, Cong. Research Serv., RL31152, Operation Enduring Freedom: 

Foreign Pledges of Military & Intelligence Support (2001); Office of Public Affairs, Dep't of 

Def. , Fact Sheet: International Contributions to the War Against Terrorism (June 2002). The 

government's position is that in committing the charged offenses, the accused and his co-

conspirators sought to intimidate or terrorize the civilian population comprising citizens and 

residents of the United States and those countries listed supra. 

The government includes in "civilian population" the citizens and residents of Yemen-

one of the only countries not otherwise identified in the sources above- based, in part, on 

evidence already produced to the defense. See, e.g. , Bates No. 10015-00112698. Given the acts 

of the accused and his co-conspirators before, on, and after the dates of the charged offenses, the 

government intends to prove the accused and his co-conspirators reasonably intended to 

intimidate and terrorize the citizens and residents of Yemen, patticularly the inhabitants of Aden, 

Sana'a, and AI Mukalla, as part of the "civilian population" described herein. 

While "[a] bill of particulars should not be used to conduct discovery," see R.C.M. 

906(b)(6), Discussion; R.M.C. 906(b)(6), Discussion, discovery provided by the government is 
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nonetheless pettinent to assessing defense demands for ever greater particularity on the claim 

that it is necessary to prepare for trial or avoid the danger of unfair surprise. See, e.g., United 

States v. Anderson, 532 F.2d 1218, 1222 (9th Cir. 1976) ("Additional matter or information was 

provided to defendants in response to their bill of pruticulars in that the defendants were 

physically shown and were permitted to inspect and examine the evidence, the stock cettificates, 

upon which the government based the indictment and its case."). In this regru·d, the Commission 

should note the govemment long ago disclosed to the defense extensive evidence upon which the 

govemment intends to establish Aggravating Factor 5 to the paneL These disclosures include: 

"Declaration of Holy W ru· Against the Americans Who ru·e Occupying the Land of the Two Holy 

Places," dated 23 August 1996 (see Bates Nos. 10015-00001002 through 10015-00001022 and 

AE 168H/AE 241D, Att. D); "CNN Interview ofUsama Bin Laden," recorded 20 March 1997, 

aired on CNN 10 May 1997 (see Bates Nos. 10015-00001023 through 10015-00001031 and AE 

168H/AE 241D, Att. D); "The Intemational Islamic Front for Jihad against the Jews and the 

Crusaders: A Legal Fatwa," dated 12 February 1998 (see Bates Nos. 10015-00001032 through 

10015-00001034 and AE 168H/AE 241D, Att. D); "The Islamic Nuclear Bomb," dated 29 May 

1998 (see Bates Nos. 10015-00001035 through 10015-00001036 and AE 168H/AE 241D, Att. 

D); Statement of Usama bin Laden, posted in Arabic on the intemet 14 October 2002, published 

by The Guardian (UK) on 24 November 2002 (see AE 168H/AE 241D, Att. H); Statement of 

Usama bin Laden, published by BBC on 12 November 2002 (see AE 168H/AE 241D, Att. H); 

The Al Qaida Plan by Evan Kohlmann (See multimedia placeholders at Bates Nos. 10015-

00000994 through 10015-00001001). The defense also has notice of other publicly available 

information where bin Laden identified al Qaeda's enemies to be the United States, Europe, 

Israel, and any Muslim government who had treaties with the United States or allowed them in 
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their countries, European countries, and Israel. See Transcript at 709, United States v. Al Bahlul 

(Mil. Comm'n Oct. 30, 2008) (recording Sahim Alwan's testitimony that bin Laden "referr[ed] 

to his enemy [as] mostly the United States, Europe, Israel."); id. at 715 (recording Sahim 

Alwan 's testimony that bin Laden considered his enemies to be "[t]he U.S., European countries, 

any Muslim government who had treaties with them or allowed them in their countries, Israel."). 

Attachment A: Certificate of Service, dated 21 May 2015. 
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Respectfully submitted 

/Is! I 
Robert C. Moscati 
Deputy Chief Prosecutor 
Trial Counsel 

Maj Winston G. McMillan, USMC 
LT Bryan M. Davis, JAGC, USN 
LT Paul B. Morris, JAGC, USN 
Assistant Trial Counsel 

Mark Martins 
Chief Prosecutor 
Military Commissions 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 

I cettify that on the 21st day of May 2015, I filed AE 256H, Government Notice 
Of Amended Bill Of Particulars, with the Office of Military Commissions Trial Judiciary and 
served a copy on counsel of record. 
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!lsi! 
Robert C. Moscati 
Trial Counsel 
Office of the Chief Prosecutor 
Office of Military Commissions 

Appellate Exhibit 256H (AI-Nashiri) 

UNCLASSIFIED//FOR PUBLIC RELEASE 
Page 8 of 8 


