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v. 
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MUHAMMAD AL NASIDRI 

AE232C 

RULING 

DEFENSE MOTION TO DISMISS 
CHARGE ill (ATTEMPTED MURDER), 

SPECIFICATION 2, FOR 
MULTIPLICITY 

5 SEPTEMBER 2014 

1. The Accused is charged with multiple offenses in violation of the Military Commissions Act 

of 2009, 10 U.S.C. §§ 948 et seq., Pub. L. 111-84, 123 Stat. 2574 (Oct. 28, 2009). He was 

arraigned on 9 November 2011. 

2. Defense in AE 232 requested the Commission dismiss Specification 2 of Charge ill 

(Attempted Murder in Violation of the Law of War), 10 U.S.C. § 950t(28), because it is 

multiplicious with Charge II and its specification (Murder in Violation of the Law of War), 10 

U.S.C. § 950t(15), under the test announced in Blockburger v. United States, 284 U.S. 299 

(1932). The Defense theorized Charge II, which alleges the Accused murdered 17 Sailors on the 

USS COLE by committing an act of perfidy, is the same conduct as Specification 2 of Charge ill 

which alleges the Accused attempted to murder at least one individual on the USS COLE 

through perfidy. The Defense also asserted Specification 2 of Charge ill is a lesser-included 

offense of Charge II. Their pleadings allege the elements of Specification 2 of Charge ill are 

wholly included within the elements of Charge II, and so it must be dismissed as multiplicious. 

The Prosecution response (AE 232A), argued under Blockburger, the motion should be denied 

because the two charges have different statutory elements of proof. The Prosecution also argued 

the two (2) charges focus on two (2) different sets of victims. Charge II focuses on those 

murdered through perfidy and Specification 2 of Charge III focuses on those who survived the 
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perfidious attack. Since the focus is on two (2) distinct sets of victims, the latter is not a lesser 

included offense of the former. The Defense reply (AE 232B) pointed the Commission to the test 

announced in Rutledge v. United States, 517 U.S. 292, 297 ( 1996), which requires a comt to 

ascertain whether proof of all the elements of one charge necessarily result in an accused's 

conviction of another. The Defense averred such is the result as to Charge II and Specification 2 

of Charge Til as the Prosecution brought redundant charges or charges that are the lesser included 

offenses of one another, and thus, one of the charges should be dismissed. The motion was 

argued on 23 Apri1 2014. 1 

3. The analysis contemplated by the Supreme Court in Blockburger requires a comparison of the 

statutory elements of the charged offenses. The Cowt of Appeals for the Armed Forces, in 

United States v. Weymouth, 43 M.J. 329, 340 (C.A.A.F. 1995), modified the Blockburger test to 

account for the difference in charging an offense in the military context by writing, "in the 

military, those elements required to be alleged in the specification, along with the statutory 

elements, constitute the elements of the offense for the purpose of the elements test." The 

Defense, in their motion, recognized the statutory elements of the two offenses are different; to 

be found guilty of the attempt charge, the Defense argued the Prosecution must prove the 

Accused tried or attempted to kill individuals as opposed to actually killing the same individuals. 

The remain ing elements are identical. The Defense next argued the attempt was a lesser included 

charge of the substantive crime and charging both is "a textbook case of multipl icity." (AE 232 

at 5.) 

The Defense's cited language from United States v. Calabrese, 490 F. 3d 575, 578 (7th Cir. 2007) 

while instructional, is not determinative. Following a strict Blockburger analysis, ignoring the 

1 See Unofficiai/Unauthentjcated Transcript of the al Nashiri (2) Motions Hearing Dated 23 April2014 from 1:05 
P.M. to 2:56 P.M. at pp. 3677 - 83. 
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"as plead" modification of Weymouth, an accused would be found guilty of an attempted murder 

and the actual murder of the same individua1.2 However, in the charge of Murder in Violation of 

the Law of War, 17 specific crewmembers from the USS COLE are listed, by name, as victims. 

In the charge of Attempted Murder in Violation of the Law of War, no individual crewmember is 

mentioned by name. The Commission notes in Charge VI, Intentionally Causing Serious Bodily 

Injury in violation of 10 U.S.C. § 950t(l3), 17 entirely different individually named 

crewmembers from the USS COLE are listed as victims. Any otherwise unnamed crewmember 

is a possible victim of the alleged Attempted Murder in Violation of the Law of War. 3 It is well 

established "an accused has a right to know what offense and under what legal theory he will be 

convicted." United States v. Jones, 68 M.J. 465, 468 (C.A.A.F. 2010). The Prosecution satisfied 

this mandate in charging the Attempted Murder in Violation of the Law of War offense 

separately. If the Defense remains uncettain as to the offense or theory, a request for a bill of 

particulars may be made. 

4. The Commission finds as pled, Specification 2 of Charge ill (Attempted Murder in Violation 

of the Law of War), 10 U .S.C. § 950t(28), requires different elements of proof from Charge ll 

and its specification (Murder in Violation of the Law of War), 10 U.S.C. § 950t(15). The two 

2 The statutory e lements listed in the Manual for Military Commissions (20 10) (M.M.C.) for Attempted Murder in 
Violation of the Law of War are: 

(I) That the accused did a certain overt act; 
(2) That the act was done with the specific intent to commit a certain offense under chapter 47 A of title I 0, United 

States Code; 
(3) That the act amounted to more than mere preparation; and, 
(4) That the act apparently tended to effect the commission of the intended offense. (M.M.C. at IV -22, IV -23.) 

The statutory e lements of Murder in Violation of the Law of War are: 
(I) One or more persons are dead; 
(2) The death of the persons resulted from the act or omission of the accused; 
(3) The killing was unlawful; 
(4) The accused intended to kiJI the person or persons; 
(5) The killing was in violation of the law of war; and 
(6) The killing took place in the context of and was associated with an armed conflict. (M.M.C. at IV -1 3.) 

3 During oral argument Trial Counsel asserted there was a crew of approximately 290 Sailors onboard the USS Cole 
at the time of the alleged attack and any crewmember not killed as a result of the attack could be a possible victim. 
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charges are not multiplicious under the Blockburger/Weymouth tests; nor is Specification 2 of 

Charge lll (Attempted Murder in Violation of the Law of War) a lesser included offense of 

Charge ll (Murder in Violation of the Law of War), as to any crewmember not otherwise listed 

as a victim in Charge II.4 

Accordingly, the Defense motion AE 232 is DENIED. 

So ORDERED this 5th day of September, 2014. 

/Is!! 
VANCE H. SPATH, Colonel, USAF 
Military Judge 
Military Commissions Trial Judiciary 

4 The Commission, in mentioning Charge VI, Intentionally Causing Serious Bodily Injury in violation of I 0 U.S.C. 
§ 950t( 13), does not decide whether Charge VI , Intentionally Causing Serious Bodily Injury in violation of I 0 
U.S. C. § 950t( 13) is multiplicious, a lesser included offense or an unreasonable multiplication of charges with 
Specification 2 of Charge III (Attempted Murder in Violation of the Law of War), 10 U.S.C. § 950t(28) as these 
issues are not presented in AE 232. 
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