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1. Timeliness: This response is filed within the timeframe established by Rule for Military
Commission (R.M.C.) 905,

2 Reliel Requested: The defense requests that the Commission find the prosecution’s
request for a R.MC. 706 evaluation 1s premature and not supported by sufficient facts 1o justfy a
R.M.C. 706 evaluation at the present time. Should the Commission order an evaluation at this
time, over the defense’s objections, the defense requests that the evaluation be lhimited to only the
matters that are arguably in dispute at this time, and comply with the conditions more fully set
forth below in order that the evaluations be medically and psychologically appropriate and
comply with the Military Commissions Act, the Detainee Treatment Act, the Constitution of the
United States, and the accused's statutory right not to incriminate himself,

3 Overview: The prosecution filed a request for a R.M.C. 706 evaluation of the accused.
The prosecution premises this request upon the defense’s suggestion that as a result of the
horrific torture inflicted by the United States upon Mr, Al-Nashiri he suffers from post-traumatic
stress disorder (PTSD) and other sequalae of torture. The defense has no evidence, at this time,
suggesting that in 1999 1o 2001 Mr. Al-Nashir had a mental disease or defect, and the
prosecution specifically suggests that it is not making that claim. The defense believes that Mr.
Al-Mashiri 15 presently sulferning from a mental disease or defect: senous, long term and
untreated PTSD. However, this does not suggest that the accused is unable to understand the
nature of the proceedings against the accused or at this time to cooperate intelligently in the
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defense. This is not to say that Mr. Al-Nashiri’s present mental condition, the PTSD from which
he suffers. his possible state of learned helplessness, and other sequalae of the serious and
horrific torture which was inflicted upon him are not mitigating. By any standard, his present
condition goes to his death wonthiness.

Al this time, any evaluation as to his mental status at the time of the offense or his
competence to stand trial is unnecessary. Also, unnecessary at this time is any inguiry into his
ability to understand the nature of the proceedings. Therefore, the defense objects and
strenuously opposes any evaluation into either of these issues. However, should the commission
believe that a R.M.C. 706 evaluation is necessary in light of the defense’s repeated suggestions
that the accused suffers from long term, functionally untreated PTSD as a result of the torture
inflicted upon him, that evaluation must be carefully circumscribed so that it is medically,
psychologically and legally appropriate.

4. Burden of Proofl and Persuasion: The prosecution bears the burden of persuasion as the
moving party on this motion and the standard is preponderance of the evidence. R.M.C. 905(c).
However, granting the prosecution’s request without serious and specific limitations will violate
the accused’s rights as guaranteed by the Fifth, Sixth and Eighth Amendments to the
Constitution of the United States of America, the Military Commissions Act, the Detainee
Treatment Act, treaty obligations of the United States and fundamental faimess. However,
should the Commission order this evaluation it must be carefully circumscribed in order not to
violate Mr. Al-Nashiri's already limited rights under the military commission regime.

5. Facts: The prosecution has filed a request for a R.M.C. 706 evaluation of the accused.
The prosecution premises this request upon the defense’s suggestion that as a result of the
horrific torture inflicted by the United States upon Mr. Al-Nashiri, he suffers from PTSD and
other sequalae of torture, Al no time has the defense suggested, and indeed the defense could
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not, at this time, in good faith suggest that from 1999 10 2001 Mr. Al-Nashiri had a mental
disease or defect.

Beginning in 2002 the defendant was held in the custody of the CIA. See Central
Intelligence Agency Inspector General’s Repont (unclassified version)(7 May 04) at'] 7. During
his incarceration, the CIA admits to inflicting horrific torture on Mr. Al-Nashiri—including
water boarding him, threatening his life, threatening the life of his family, threatening him with a
gun near his head and holding a drill 1o his head. /d. at Tf 91-95. In 2006, the accused was sent
o Guantanamo. He has been imprisoned in US custody Tor ten years,

The defense believes that Mr. Al-Nashiri's condition is such that he is presently suffering
from a mental disease or defect: specifically, serious, long term and functionally untreated PTSD.
However, the defense does not suggest that the accused 15 unable to understand the nature of the
proceedings against the accused or al this time to cooperate intelligently in the defense, This is
not to say that the Mr. Al-Nashiri’s present mental condition, the PTSD from which he suffers,
his possible state of leamed helplessness, and other sequalae of the serious, horrific and lengthy
torture, which was inflicted upon him is not mitigating, His present condition goes to his death
worthiness. The defense has, since prior (o arraignment, suggesied that the torture the United
States inflicted upon Mr. Al-Nashin makes it fundamentally unfair for the United States to kill
him.

6. Argument: The prosecution’s request, by its terms, is not in good faith. The prosecution
admits that it cannot state any facts that justify its request. The request is based upon the
defense’s suggestion that because Mr. Al-Nashiri was tortured by the United States he suffers
from PTSD and other sequalae of that torture. While Mr. Al-Nashin does suffer from mental
disease or defect, the defense does not allege, at this time, that that mental disease or defect falls
within the language of R.M.C. 706(c} 2){D) which provides: “Is the accused presently suffering
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from a mental disease or defect rendering the accused unable to understand the nature of the
proceedings against the accused.” Moreover the defense makes no claim warranting an
evaluation under 706(c)(2C) that ot the time of the alleged criminal conduct, the accused had a
severe “mental disease or defect.”

However, the defense has and will forthrightly continue to state that should Mr. Al-
Nashiri be convicted the fact that he was extensively tortured by the United States and suffers
from the sequalae of that torture will be an issue during the penalty phase. While the defense
believes that any examination af this time is premature, and would object 1o an examination at
this time, the Commission is urged to consider the following issues that arise from the
prosecution’s request.

Examination is premature for several reasons: First, Dr. Rosenfeld has seen Mr, Al-
Nashiri on only three occasions, all in the same week. The defense is considering whether further
evaluation by Dr. Rosenfeld is necessary. Secondly, before the defense can have a full picture of
the defendant’s mental health, Mr. Al-Nashiri must be seen by a medical doctor, with experience
treating torture victims. That doctor, Dr. Sondra Crosby, did not receive the necessary
clearances 1o see Mr, Al-Nashiri until September 2012, Moreover, JTF is placing such
unnecessary restrictions on Dr. Crosby’s evaluation that the defense will be forced to litigate the
conditions of that evaluation before this Commission. Only when that litigation is completed,
and Mr. Al-Nashirn has met with and has been examined by Dr. Crosby will the defense have a
full picture of his current mental condition,

Additionally, the defense may, after Mr. Al-Nashiri has met with Dr. Crosby, request that
he have a CT or PET scan to determine if the torture inflicted upon him caused brain damage.

Finally, after consultation with Drs. Crosby and Rosenfeld the defense may request that
other experts such as a neuropsychologist evaluate him. Until all the appropriate evaluations
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have been completed the defense will not know the range of mental health evidence it may offer.
It will not be until then that the prosecution’s examination would hypothetically be npe, and only
as 1o issues raised by the defense. Any other procedure violates Mr. Al-Nashiri’s Constitutional
and statutory right to remain silent.

An example demonstrates this obvious point: Inasmuch as the defense is not raising any
issues related to the Mr. Al-Nashiri’s mental state at the time of the offense, why should an
expert, appointed at the request of the prosecution, be allowed 1o question Mr. Al-Nashir about
the allegations. This would violate Supreme Court precedent. See Estelle v, Smith, 451 U5, 454,
468 (1981) (A criminal defendant, who neither initiates a psychiatric evaluation nor attempts to
introduce any psychiatric evidence, may not be compelled to respond to a psychiatrist if his
statements can be used against him at a capital sentencing proceeding.™).

Because of the unsettled nature of the Commissions regime, the apparent lack of
neutrality of the Convening Authority and the fact that the actions of the United States created
any mental health issues from which the accused suffers, the Commission must, prior to entering
any order for a mental examination, devise a procedure that protects the rights of the accused
and insures that any examination is medically and psychologically appropriate in light of the
accused’s cultural heritage, his present circumstances and the fact that for four years he was
tortured while in CIA custody. See, e.g.. CIA IG Report at f 91-95.

THE MILITARY JUDGE RATHER THAN THE CONVENING AUTHORITY
SHOULD APPOINT THE BOARD MEMBERS.

As the defense has previously argued in AE 117, the Convening Authority does not have
the requisite neutrality and therefore should not appoint the board to perform any 706 evaluations.
To summarize the defense’s objections to the Convening Authority’s faimess or neutrality,

* The Convening Authority is irreconcilably divided between his prosecutorial and judicial
functions and lacks any institutional safeguards that would accommodate this inherent
conthct.

5
UNCLASSIFIED//FOR PUBLIC RELEASE

Filad wilh TJ Appaliabe Exhitit 1404 (Al-Nashin)
28 Decamber 2012 Fage 5 of 68



UNCLASSIFIED//FOR PUBLIC RELEASE

e« While such a dual role serves some useful purposes in a court-martial, the overriding
purposes as well as the check and balances on the exercise of the CA's authority are
absent in military commissions. The CA has shown an overwhelming prosecutorial bias,
which makes his responsibilities for approving funding requests, and the other quasi-
judicial decisions he must make unreliable and ultimately a deprivation of due process.

# The Convening Authority has requested the death penalty.

* The Convening Authority routinely rejects ex parte applications even when the
prosecution agrees they are permussible.

* The Convening Authority believes he has standing 1o argue his position on behalf of the
Government, separately from the prosecution,

* The Convening Authority is presently actively interfering with necessary investigations
and duties of the defense team that need 1o be performed by the defense,

CGiven his personal interest in the case, and his lack of neutrality there 15 no reason o
expect that the Convening Authority will appoint neutral or competent physicians. Additionally,

under R.M.C.706(b)(2) it is the Judge's responsibility’ to appoint the board.”

THE BOARD MEMBERS MUST HAVE TS/S3CI CLEARANCE AND BE READ
ONTO ALL RELEVANT PROGRAMS,

Everything Mr. Al-Nashini says is presumptively classified. including everything he says
about his experiences on the RDI program. It would be impossible 1o have a professionally
competent evaluation without discerning in detail the effects of the torture to which he was
subjected.

THE DEFENSE INTERPRETER MUST BE ABLE TO OBSERVE THE
INTERVIEW TO INSURE THAT IT IS BEING PROPERLY TRANSLATED.

The defendant does not speak functional English and cannot participate in a meaningful

manner in a psychological interview conducted in English. The current standard in psychology

" In making this request the defense does not waive any claim that the Judge should be disqualificd. See AE 084,

* Maoreover, T06 (c)(1) provides: (1) By whown covdicted, When a mental examination is ordered under section (b)
of this rule, the maner shall be referred 1o o board consisting of ope or more persons,,.” Since 1his case is post-
referral and the judge is reasonably available, only the Judge can order the board, therefore, the Judge must name the
Board members,
(&)
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is for the interview to be conducted in the interviewee's native language. See Linda Fortuny &
Helene Mullaney. Assessing Patients Whose Language You Do Not Know: Can The Absurd Be
Ethical?, The Clinical Neuropsychologist, Vol. 12, No. 1, pp. 113-126 (1998){ Attachment A).
Additionally, the defense interpreter must be able to observe the interview and make note of

failures to properly interpret as well as other deficiencies in the process.

THE BOARD MEMBERS MUST BE FAMILIAR WITH AND COMPLY WITH
ISTANBUL PROTOCOL ON THE INVESTIGATION AND DOCUMENTATION
OF TORTURE

The accused was tortured while in CIA custody. Any meaningful examination must
discuss the torture inflicted upon him and his response to that torture, This can only be done
properly by using the procedures required by the United Nations Manual on the Effective
Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment
or Pumishment (The Istanbul Protocol). Any sigmibicant deviation from the 1stanbul Protocol
risks being incomplete, resulting in an opinion that is inaccurate.

ALL BOARD MEMBERS MUST BE KNOWLEDGEABLE ABOUT PTSD

The defense asserts that the accused presently suffers from serious, long term. and
functionally untreated Post Traumatic Stress Disorder (PTSD). PTSD is a specific diagnosis
recognized in the DSM-IV and the soon to be approved in more detarl in the DSM-V, The
diagnostic criteria set forth in DSM-IV focuses on the magnitude of the stressors, the presence of
intrusive recollections, the presence of avoidant'numbing behaviors, persistent symptoms of
hyper-arousal, the duration of those symptoms, and the functional significance of those
symptoms. Any evaluation by individuals who are not knowledgeable about PTSD, its causes,
its symptoms and its impacts will not be an accurate evaluation on which this Commission can

rely. To do an evaluation about a victim of torture s present condition, without having a
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thorough working knowledge of the primary sequalae of torture would demonstrate a lack of
seriousness about this process.

ALL BOARD MEMBERS MUST HAVE REVIEWED ACTUAL INFORMATION

CONCERNING THE TORTURE TO WHICH MR. NASHIRI WAS SUBJECTED,

NOT THE SUMMARIES PROVIDED BY THE PROSECUTION

The prosccution has provided the defense with classified summaries. Not all of the
summaries o which the defense is entitled have been provided to the defense. The defense
anticipates filing an amended theory of the case in the hopes that the Military Judge will
recognize the inadequacies in the summaries.” From what the defense can currently ascertain,
those summaries are demonstrably false and misleading. There are other defects that cannot be
publicly discussed. It would be difficult, indeed professionally problematic for any competent
psychologist to rely only upon these summaries. The only other available source of information
is Mr. Al-Nashiri himself. But history, common sense and psychological doctrine recognize that
Mr. Al-Nashiri is probably not the best reponter of the details of the torture inflicted upon him,
The best source of the details of the torture that was inflicted upon Mr. Al-Nashiri would be the
complete records maintained by the government contemporaneously with the infliction of the
torture. Only with this information will any evaluation be able to fully appreciate the abuse 1o
which Mr. Al-Nashiri was subjected.

Insofar as the government is putting Mr. Al-Nashiri’s mental health in issue by filing the
request for a R.M.C. 706 evaluation, the prosecution has put the RDI program—including the
torture that was a critical pan of the RDI program—in issue. See CIA 1G Report. The CIA
program was consciously designed to induce disruptions in personality. These changes in

personality are commonly and publicly known as leamed helplessness. CIA Background Paper

' Unsder the mislitary judge’s ruling, while the Commission cannot reconsider the adequacy of the summaries upon
request of the accused, he can “sua sponte”™ reconsider them in response to an amended theory of the case filed ex
pane by the accused, It is unclear whether the fact that the summarics are false and misleading is grounds for the
military judge (o sua sponte look inie their validity,

8
UNCLASSIFIED//FOR PUBLIC RELEASE

Filad wilh TJ Appaliabe Exhitit 1404 (Al-Nashin)
28 Decamber 2012 Fage & of 68



UNCLASSIFIED/FOR PUBLIC RELEASE

on Combined Technigues, | {2004) (Antachment B). * The process by which the changes in
personality were created also induced PTSD. Repeated long term torture and anything
associated with torture are among the most serious imaginable stressors. Knowing the full extent
of the stressors is important to a meaningful exam, especially if the examiner is to suggest that
the accused does not suffer from serious long term, functionally untreated PTSD,

ALL BOARD MEMBERS MUST REVIEW ALL OF MR. AL-NASHIRI'S
MEDICAL RECORDS, RATHER THAN SUMMARIES OF THOSE RECORDS

The defense alleges that the accused’s PTSD has been functionally untreated. In order to
address this claim, any government evaluators must review all of Mr. Al-Nashiri’s medical and
psychological records held by the government. Medical records means medical records not
redacted records or summaries of records.

American and international standards for the psychological and/or medical [psychiatric]
mvestigation of the effects of torture on an individual require the individual to have access to un-
redacted, unfiltered copies of the relevant medical records.” To underscore this point, the

defense has attached a repont from the Intemational Forensic Expert Group (IFEG) which

* This ClA process specifically required reducing the detanee 1o a position of extreme helplessness and distress:

Effective interrogation is based on the concept of using both plevsiead and prvelological pressures
i comiprelensive, systemaie, and crrialarive sameer 1o influence HYD behavior, o overcome
o detainee’s resistance posture, The goal of interrogation is to ereate o state of learmed
helplesmess and dependence conducive o the collection of intelligence in a prediciable, reliable,
aid suesrefieenlle manner, (emphasis added)

CIA Background Paper on Combined Fechmiques {20041, ol |

* Medical and other health records should be taken to include, amongst other things, all notes penaining
to an individual, whether in written or electronic format, compiled by any health professional including
by physicians, psychiatrists, psychologists, nurses, medical orderlies, or any other health professionals,
whether directly involved in the treatment, care or observation of an individual, or whether made by
health professionals who have attended 1o, or assessed the individual for any other reason, including to
serve the objectives and purpose of any third party. Medical and other health records also includes the
results of any tests, medical imaging, screening and any other interventions whether preventive, curative
or of any other nature, including photographic and video recordings. IFEG Statement on Access To
Medical Records in Allegations of Torture,
9
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cogently and concisely demonsirates why access to un-redacted, uncensored records is critical to

a thorough evaluation of one who was tortured. The report states:

Forensic medical evaluations of torture and ill-treatment assess the extent to which an
individual’s allegations of viclations may correlate with physical and psychological
findings. Forensic medical opinions on the degree of consistency between individual
allegations of torture and other ill-treatment and specific physical and/or psychological
findings depend on the internal consistency of material medical evidence and
corroboration by relevant information contained in relevant medical and other health
records as well as relevant legal records.

Medical and other health records, as well as relevant legal documents are essential 1o
forensic medical evaluations of alleged torture and ill-treatment for many reasons
including the following:

Filad wilh TJ
28 Decamber 2012

they may comroborate specific allegations of violations including: specific
methods applied 1o the alleged victim, descriptions of instruments used,
restraint positions, frequency and intensity of forces applied, protective
barriers that may mitigate physical forces and subsequent physical evidence.
some acts may be presumed by non-clinicians 1o be innocuous, even when
practiced in combinations and over extended periods of time (c.g. forced
nakedness, temperature manipulation, sensory deprivation, sensory
bombardment, prolonged isolation, tlechnigques of asphyxiation), but may
cause severe and prolonged mental pain or suffering, which may only be
evident following examination by a qualified forensic medical expert.

they may contain health professionals” observations of physical and/or
psychological reactions, before, during or after interrogation practices,
incident reports, documentation of injuries, or lack thereof, and/or the
condition of the alleged victim.

they may be critical in establishing a timeline of the alleged violations that is
necessary 1o understanding the development of physical and psychological
symploms and disabilities, as well as the subsequent healing of injuries.
they may assist in identifying the alleged perpetrators, and in establishing a
foundation for the intent of the alleged perpetrators to inflict physical and/or
mental harm.

the assessment of “severe physical and psychological pain or suffering,”
which form pan of the definition of torture, usually requires specific medical
knowledge and specific information gathered from the individual alleging
torture or other ill-treatment in a clinical interview.

the nature and extent of psychological reactions to torture and ill-treatment
depend on the meaning individuals assign to traumatic expenences.
Assessment of psychological evidence of torture and ill-treatment, therefore,
requires a detailed understanding of the circumstances of the alleged
violations that are often found in medical and other health records as well as
relevant legal records,

forensic medical experts need complete medical and other health records, as
well as relevant legal records to form opinions on the likely physical andfor
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psychological reactions that may be expected from the alleged violations, with
due consideration to individual mitigating and potentiating factors,

» forensic medical expent opinions on the causation of physical and
psychological symptoms and disabilities (i.e. torture and ill-treatment vs.
illness and disease) also require a comprehensive understanding of
information contained in complete medical and other health records as well as
relevant legal documents.

e forensic medical expents require access 1o all medical and other health records,
as well as relevant legal records to assess for the possible exclusion of
incriminating evidence. Such exclusions may be evident when the allegations
of violations by the alleged victim are highly consistent with physical and/or
psychological findings (i.e. multiple lacerations on the back consistent with
allegations of whipping), but there is no supporting documentation in the
medical or relevant legal records.

{Antachment C).
ANY TESTS ADMINISTERED BY BOARD MEMBERS MUST BE DISCLOSED

TO THE DEFENSE AND THE DEFENSE PROVIDED WITH THE

OPPORTUNITY TO BOTH OBJECT AND LITIGATE THE

APPROPRIATENESS OF SUCH TESTS PRIOR TO THEIR BEING

ADMINISTERED TO THE ACCUSED

It 1s the defense’s position that any evaluation that may be ordered be limited to the
matters that are at issue. For example, because the defense does not assert that Mr. Al-Nashin
suffered from mental disease or defect at the time of the offense there is no need for any
evaluation to address that issue. The defense asserts that the accused suffers from PTSD
resulting from torture inflicted upon him by the government. This torture, and his current
condition, are profoundly mitigating as they may weigh against a sentence of death. However,
there are few psychological tests that are appropriate to ascertain the effects of torture and none
that have been normed to the circumstances here: a middle aged-Saudi/Yemeni, disappeared and
held secretly for four years, tortured in many different ways such as waterboarding and having a

drill held 1o his head,” and continuously re-traumatized while incarcerated.” Accordin gly, 1

would be highly inappropriate to administer any such un-normed tests to the accused. Therefore,

" CIA 1G Repaort at T191-95.

" See,e.n. AE 118
11
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the defense asserts that the Commission must order that, prior to any evaluation under R.M.C.
706, any evaluators who intend to administer any psychological tests to the accused first provide
notice to the defense prior to administering the tests and the defense must be given reasonable
opportunity to object and 1o litigate this, if agreement cannot be reached on which tests to
administer to the accused. This is in accord with recent federal practice under Rule 12.2 of the
Federal Rules of Criminal Procedure.

The Supreme Court has long recognized that the Sixth Amendment right 1o counsel
entitles a capital defendant and his lawyers to notice of the scope and purpose of a government
mental health exam, so that he may consult with them before-hand about the exam. Powell v.
Texas, 492 ULS. 680, 686 (1989). Morcover, given judicial recognition that courts may limit the
scope of the government's exam, including the tests that the government's expert administers,
such notice is critical 1o enabling defense counsel to raises objections in court in advance of the
exam. Inanumber of cases decided under Rule 12.2, defendants have requested notice
identifying, in some fashion, the government's expert and the tests that the expert will
administer. Such notice is (a) required by the Sixth Amendment and (b) necessary in order to
permil the defense to challenge, if necessary, any particular tests proposed by the government, A
number of federal district courts have ordered the government to provide notice, typically
reasoning that this will provide counsel a better opportunity to advise the defendant, will assist in
avoiding duplicative testing (and the resulting risks of practice effects) by defense and
government experts, and parallels the notice requirements imposed on the defense under Rule
12.2(b).

= United States v, O Reilly, No. 05-80025, 2010 WL 653188, a1 *5, 9 17, 18

(E.D. Mich. 2010) (Prior o any rebuttal examination, govemment must give

defense counsel at least 5 days advance notice of the names and professions

of its rebuttal expents and any tests the experts intend to administer; if

defense objects to a government rebuttal expert or test, parties must
diligently work to resolve the dispute; if resolution cannot be achieved
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informally, court will hold a hearing, upon defense filing, within 3 days of
receiving government notice, of written formal objections, Neither side bears
the burden of proof at the hearing. )

= United States v, Hardy, 2008 1743490, a *3 (E.D, La, 2008). Govemment
shall advise defense counsel of the date and time of proposed examination,
so that counsel may inform defendant.

= United States v. Fell, 372 F, Supp. 2d 753, 761 (D. Vi 2005). Government
agreed o provide notice of testing.

= United States v. Johnson, 362 F. Supp. 2d 1043, 1085 (D. lowa 2005).
Ordering fire-walled attorneys to provide defense with five days’s advance
notice of the professions of its proposed experts and the tests that the experts
intended to perform; rejecting defendant’s argument that notice was
necessary o provide defense with an opportunity to challenge any testing of
dubious validity because such challenges would more efficiently be
addressed post-guilt verdict, but agreeing that such notice facilitated defense
counsel’s advice to client, permitted coordination to avoid overlapping tests
and practice effects, and paralleled defense notice requirements.

= United States v. Sampsen, 335 F. Supp. 2d 166, 246 (D. Mass. 2004). As
agreed by the panties, ordering Nire-walled attorneys to provide defense with
five days's advance notice of the professions of its proposed experts and the
tests they intended to perform; rejecting defendant’s argument that notice
was necessary 1o provide defense with an opportunity to challenge any
testing of dubious validity because such challenges would more efficiently
be addressed post-guilt verdict, but agreeing that such notice would facilitate
defense counsel’s advice to client, permit coordination to avoid overlapping
tests and practice effects, and paralleled defense notice requirements.

= United States v. Taylor, 320 F. Supp. 2d 790, 791 (N.D. Ind. 2004).
Permitting defendant to object to government’s proposed testing and setting
matter for hearing in the event of a dispute between the parties.

= United States v. Minerd, 197 F. Supp. 2d 272, 278 (W.D. Pa, 2002).
Government must give the defense three days’ notice of the intended
examination date(s). Prior to any government testing, government must
provide 1o the defense a list of the tests that its expert intends 1o use — and
the government may not identify more than one instrument for the purpose
of measuring the same mental functioning — so that defendant, within 3
days of receiving the government’s list, may object, solely on the ground
that its own expernt intends to use the same test. Court will resolve any
conflicts, and no testing may occur by either side until a final decision as
to which tests the government’s expert may use.

13
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THE DEFENSE OR DEFENSE EXPERTS MUST BE ABLE TO WATCH THE
TESTING/INTERVIEWS AND THEY MUST BE VIDEOTAPED

Because of the serious potential implications that an evaluation may have on the
accused'’s Fifth Amendment rights, or his statutory right to be free from self-incrimination, and
because of the possibility of overreaching by the government evaluators, the defense must be able
to monitor the evaluations by having defense counsel physically present during any evaluations,
and also, the government evaluation must be videotaped so that the defense experts my analyze
the behavior and methods utilized by the evaluators and to provide a record for future litigation.
This is also in accord with recent federal practice.

Several federal district courts have required that the government record its expert’s
examination and/or provide simultaneous audio-feed 1o defense counsel, See, e.g.. United States
v. O Reilly, No, 05-80025, 2010 WL 653188, at *5 1 20 (E.D. Mich. 2010) (defense counsel may
arrange for government rebuttal examination to be audio- or videotaped; govermnment expert must
provide tapes 1o defense counsel by same-day or next-day delivery at the conclusion of each
session; defense counsel may review tapes upon receipt); see also United States v, Fell, 372 F,
Supp. 2d 753, 761 (D. V1. 2005) (rejecting defense request under Fifth and Sixth Amendment to
be present at government testing, upon government's agreement to provide adequate notice to
defense of proposed testing and to tape record its interview with defendant and provide defense
counsel the option of a simultaneous audio-feed); United States v. Hardy, 2008 WL 1743490, at
*3(E.D. La. Apr. 10, 2008) (government expert’s entire interview and examination must be
videotaped); United States v. Johnson, 362 F. Supp. 2d 1043, 1085-91 (D. lowa 2005) {rejecting
defense counsel’s request under Fifth and Sixth Amendments to be present at government
testing, but ordening that government examination be tape-recorded and copies provided
immediately to defense counsel); United States v. Sampson, 335 F, Supp. 2d 166, 247 (D. Mass.

2004) (rejecting defense counsel’s request under Fifth and Sixth Amendments to be present at
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government testing, but, upon agreement of the parties, ordering that government examination be
tape-recorded and copies provided immediately to defense counsel).

A FIREWALL MUST EXIST BETWEEN THE BOARD, THE CONVENING
AUTHORITY AND THE PROSECUTION

Federal Courts have recognized the tension and the potential for abuse if the prosecution
has improper access to the defendant’s statements or material elicited during a compelled mental
health evaluation that does not bear upon guilt or innocence. Accordingly, many Federal Courts
have ordered that separate “firewall™ or “taint™ counsel be appointed to represent the
Government on issues regarding mental health evaluations and that the firewall be specifically
enforced with written undenakings, recorded communications between firewalled counsel and
the prosecution,

The benefits of employing a government taint lawyer are two-fold: The fire-walled
prosecutor serves as a point person to handle any legal and/or logistical issues arising from the
government’s rebultal examination. See United Stares v, Johnson, 362 F, Supp. 2d 1043, 1083
(D, lowa 20035) (approving request of parties (o appoint taint team of hire-walled AUSAs o
manage the government’s examination ofdefendant); United States v. Sampsen, 335 F. Supp. 2d
166, 243-244 (D. Mass, 2004) (upon agreement of the parties, court designated two fire-walled
ALSAS o handle legal and lomstical 1ssues ansing from governments testing). At the same
time, the fire-walled prosecutor provides an additional barrier, beyond the explicit protections
set out in Rule 12.2, to ensure that information derived from the government’s rebuttal
examination, including statements made by the defendant duning the course of that evaluation,
are not revealed to the prosecuting attorneys prematurely - that is, unless and until the defendant
is convicted of a capital count and subsequently re-confirms his intent to introduce expert mental
health evidence at the penalty phase. See Sampson, 335 F. Supp. 2d at 245; Johnson, 362 F.

Supp. 2d at 1084,
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Defense requests for the appointment of a fire-walled prosecutor have routinely been
approved. See, e.g., United States v. O 'Reilly, 2000 WL 3615019, at *2-3 (E.D. Mich. 2009)
(granting defense motion to appoint fire-walled attorney; limiting government to one fire-walled
attorney): United States v. Umana, 2009 WL 2489309, at *4 (W.D.N.C. Aug. 12, 2009) (fire-
walled AUSA will be designated to receive notice of expert evidence of mental condition on the
issue of punishment, arrange for any evaluation by an expert designated by the Government,
handle any issues arising out of the evaluation process and arrange for filing of the expen’s
report under seal); United States v, Lujan, 530 F, Supp. 2d 1224, 1240 (D.N.M. 2008) (if defense
files 12.2(b) notice, at least one fire-walled attorney must be assigned to handle any issues that
may arise before, during, or after the government’s expert’s examination); United States v.
Wilson, 493 F. Supp. 2d. 348, 357-358 (E.D.N.Y. 2006) (appointing, as agreed by the paries,
hirewalled AUSAS): Johnson, 362 F. Supp. 2d at 1083; Sampyon, 335 F. Supp. 2d at 243-244,
And, most frequently, in order to ensure strict compliance with Rule 12.2%s prohibition on early
disclosure, the courts have required that the fire-walled prosecutors be appointed from a district
other than the one prosecuting the case. See, e.g.. O 'Reilly, 2000 WL 3615019, at *2-3 (granting
defense motion, over government’s objection, to appoint fire-walled attorney from outside
district of prosecuting attorney’s office, but permitting government to select fire-walled attorney
from out of district); Wilson, 493 F. Supp. 2d. at 357-358 (granting defense request, over
sovernment objection, to appoint fire-walled AUSAs from outside the district of prosecuting
attorney’s office); Johnson, 362 F, Supp. 2d at 1084 {granting defense request, over government
objection, to appoint taint tecam of AUSAs from outside the district), Sampson, 335 F. Supp. 2d
at 243-244 (upon agreement of the parties, court designated two out-of-district AUSAs); but see
Umana, 2009 WL 2489309, at *4 (fire-walled AUSA from within prosecuting U.S, Attorney’'s
Office).

16
UNCLASSIFIED//FOR PUBLIC RELEASE

Filad wilh TJ Appaliabe Exhitit 1404 (Al-Nashin)
28 Decamber 2012 Faga 16 of 68



UNCLASSIFIED/FOR PUBLIC RELEASE

To further prevent even inadvertent leaks, the district court in Jofinsen took the additional

prophylactic step of strictly limiting contact between the taint team and prosecuting attorneys —

including ordering that any request for information from the fire-walled attorneys o the

prosecuting attorneys be “one way”™ and either transcribed by a count reporter or made in writing

with a copy filed under scal. See alse Sampson, 335 F, Supp. 2d at 244 & n.45, 245 (entering

order of protection forbidding the fire-walled attorneys from disclosing defense records and

information and any records or information obtained or developed by the government’s experts

to the prosecuting allomeys).

The defense would request that this commission follow the practice of the federal couns

in capital cases and require the prosecution (o appoint a taint team for any 706 evaluation.

7. Oral Argument: Requested
8. Witnesses: Dr. Vincent lacopino

9. List of Attachments:
Al
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0O Saels & Leillinger

THE ETHICAL NEUROPSYCHOLOGIST

Assessing Patients Whose Language You Do Not Know:
Can The Absurd Be Ethical?*

Lidia Anioly | Fortuny and Helene A, Mullaney
Independent Practice, Tucson, AZ

ABSTRACT

Meuropsychological evalustions of non-Enghsh speakers one frequenty conducied by climoans who do ot
know, o have limiled Knowledge of, the language of the exomines, The authors discuss the possible under-
lying causes of such praciices, give examples of the risks involved in such practices, examine the specis
of the Ethics Code thal may assist in guiding the clinicion, and moke recommendafions on skeps i iake

avoid uncthical or even illegal practices.

Dwuring the past lfew decades there hos been a
dramatic increase in immigration to the United
States and Cansda of individuals who speak lan-
guages oher than English. As a result of shifls
in demographics, awareness of the importance
of eross-cultural issues inresearch and proctice
has grown dranutically, as suggested by a sig-
nificant increase in the number of aficles pub-
lished during this period of time that deal with
ecross-cultural topics (Chiver & Oeiting, [1995;
Mio & Iwamasa, 1993), In response 1o an in-
cregse in the numbers of minorities needing psy-
chological and neuropsvehological services,
there have been mundates from the Amenican
Psychological Association and the Amencan
Association for Counseling and Developmend o
include cross-cultural issues in training pro-
grams [ Alkinson, Thompson, & Gront, [1993;
Mio & lwasama). In spite of this and the fact
that several generations of rescarch make it clear
that the expression of disease varies signifi-
cantly scross culiures (Gaw, 1993; Lipson &
Meleis, 1989 Marsella, Friedman, Gernty, &
Scurficld, 1996;), the overwhelming majority of

clinicians in the North American health care
system come from the White Anglo majority,
whereas an important proporion of their clients
are members of ethnic minoritics [ Basic Behav-
ioral Science Task Fosce of the Mational Advi-
sory Mental Health Council, 1996).

Although professional mandates communi-
cale a responsibility on the part of mental health
professionals o respond to the mental health
needs of minority populations, awareness of
clinical and ethical issues surrounding the neu-
ropsychological evoluation of non-English
speakers in the Morth American conlexi scems
i b limited. This is particularly the case where
the language of the clinician is concerned.

The Ethical Principles of Psychologists and
Code of Conduct (American Psychological As-
sociation, 194921 pencrally addresses the issuc ol
competence. The following principles and stan-
dards are applicable: Principle A: Compelence,
Standard 1.04: Boundaries of Competence, Stan-
dard 1.05; Maintaining Expertise, Standard 1.08:
Human Differences, Standard 1,089 Bespecting
Others, Standerd  1.10: Non-Discrimination,

" Address correspondence o Lidia Artiola § Fomany, Clinical Newropsychology, 5930 East Pima Strect, Saite

2, Tucson, AF B5712, USA,
Accepied for publication: July 30, 197,
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Standard 1.20: Consulintions and Relerrals, and
204 Use of Assessment in General and With
Special Populations, However, language compe-
tence by the clinicion is nol specifically ad-
dressed. Similarly, the Canadian Code of Ethics
for Psychologists (Canadian Psyehological As-
sociation, 1991) addresses the general issues of
competence, nondiscriminalory practice, and
respect for the dignity of individuals, but does
nol discuss language use per se.

The Guidelines for Providers of Psychologi-
cal Bervices o Ethnic, Linguistic, snd Culturally
Diverse Populations {Board of Ethnic Minority
Allairs Task Force on the Delivery of Services
to Ethnic Minosity Popelations, 1991) are in-
tended to improve the quality of psychological
services woethnically and culturally diverse pop-
ulations, Language 15 mentioned as (ollows:
“Psychologists imeract in the language re-
quested by the client and, iF this 15 not feasible,
make an appropriate referral” (po 33 Oddly
enough, no mention s mode of communicative
competence on the part of the clinician, The au-
thors take the above o mean that the clinician’s
compelence in the targel language is assumed.
The poiential dangers ol this assumplion as it
applics to the Spanish language in the context of
the Uinited States have been discussed elsewhere
pArtiola | Fortuny & Mullaney, 1997). Addition-
ally, the Guidelines are not clear on what todo il
relerral is not possible.

The Standards for Educational and Psycho-
logical Testing { American Educational Rescarch
Association, American Psychological Associa-
tion, & Notiomal Council on Measurement in
Education, 1983) address language compelence
of test tokers (pp. 73-75), bul, again, language
competence of the st administrator andfor cli-
nician who interprets the data is not mentioned.
Similarly, there are no background require ments
for clinicians wishing (o assess non-English
speakers,

The Specialty Guidelines for Forensic Psy-
chologists { Comminee on Ethical Guidelines for
Forensic Psychologisis, 1991) are consistent
with the Ethical Principles of Pavchologists
(Amencon Pevchological Association, 1990},
but provide more specific guidelines for the fo-
rensic psychologist. They asser that the clini-

cian hias an “obligation 1o understand the civil
rights of paries in legal proceedings’ and
should do nothing to “diminish or threaten ihose
rights (p. 655)." Morcover, he or she must ex-
pect that documentation demonstrating the basis
of his or her opinions will be subjected o judi-
cial scrutiny, a standard that is higher than that
of general practice. Again, however, no mention
is made of language use or linguistic compe-
tenoe.

Many neuropsychologisis may logically con-
clude that the existing competence guidelines
apply to language, Others fail to make such a
connection. Hence, it appears that the existing
guidelines are nol sulficiently specific and are
“open 1o inlerpretation.” Indeed, alithough there
appear to be no statistics relating 1o the preva-
lenece of nonfluent clinicians assessing linguistic
minoritics, there is ample ancedotal evidence
that this is eccuming ot an alorming rote. This
could reflect a deficiency on the part of the pro-
fession to mentor and guide studenis regarding
the profound and muliifaceted differences be-
tween mainstream Morh American English-
speaking individuals and individuals whe hail
from other areas of the globe,

In this paper, the authors discuss the prob-
lemis that can arise when neumpsychological
eviluations are performed with non-English
speakers, present some examples that they have
observed, and outline the ethical issues com-
monly raised. Most examples are drawn from
coses in which the patient was o Spanish-
speaker, although they are equally relevant 1o
othier non-English-speaking populations aswell.
Because potential for harm to the patient varies
depending on the circumstances, a distinetion
will be drawn between when it may, and when it
may not, be acceptable for a clinician who pos-
seases less than adequate fluency to dssess non-
English speakers. Guidelines are offered for the
concerned clinician who wishes to halance his or
her ohligation 1o provide services o those in
need, and avoid cihical breaches, civil rights
violations, or charges of malpractice.

In the United States, exclusive use of g lan-
guage other than English is inexincably ted 1o
minoriy stalus, Therefore, some clarifications
are necessary. The imporance of the lungusge
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issue may get lost when we begin to speak in the
very general lerms of doing work with * mineri-
ties.” It may be that psychologisis who believe
that they possess the ability o competently work
with “minorities"” fall 1o recognize that they do
nod possess the compeience necessary o work
with “linguistic minorities.” These populations
uncgquivecally demand expertise and advanced
native Muency in their respective languages.

Linguistic minaritiesdilTer in more ways than
just language, not only from mainsiream
English-speaking culture, bul alse from other
English-speaking minoritics. Issues of culture,
education, and socioeconomic stalus are critical
as well, Hence, nodiscussion of language can be
broached inisolation

THE PROBLEMS

Language Competence in the Nenropsycho-
logical Examination

Because verbal communication is central 1o pay-
chological or newropsychological evaluation,
language is, in fact, o tool of assessment. Cogni-
live assesament in particular poses several
unique challenges when linguistic compeience is
an issue, Inability o communicate directly with
the patient renders it impossible o gssess nol
only the patient’s own statemenis, but the actual
wording, the form and the content, and the miod-
ulations of phrasing and accent {LaCalle, 1987},
This hos an impact on the climcian’s ability to
assess moad, alfedt, level of cooperation, and
language itsell. It would appear obvious, there-
fore, that advanced native Muency is cesential (o
valid dingnosis, just as it is in the evaluation and
trestment of English-speaking patients, How-
ever, when the patient speaks a language other
than English, it appears that this assumption is
nod similarly applied. In California, for example,
at least one in four forensic paychological and
psychiatric evaluations is conducted by profes-
stonals who do no speak the patient”’s language
iLaCalle)

The Clinician
Some linguistically unqualified neuropsychol-
opists decide 1w assess individuals whose lan-

guage they do not speak, or speak poorly, rather
than first determine if there 15 a clinician avail-
able whao is betier able (o communicate with the
patient. II' a clinicion does not know the lan-
puage of the examinee, he or she will have 1o
rely on an inerpreter, which can introduce addi-
tional problems. This will be addressed further
in o later section. IF o clinician does speak the
language of the test-taker, bul docs not possess
the Muency of an cducated native, it may be pos-
sible for himfher o gather factual information
ahout the patient, although emors are still likely.
For example, poor fuency may make it very
difficult to understand critical facts in the his-

Loy,

Ome clinician noted in a written report that
her patient, o recent immigrant from Mexico,
had 12 vears of formal education, In o, the
paticnt had stated he had gone o school uniil
the age of 12,

Lack of advanced native fluency can also make
it virlually impossible o distinguish, for exam-
ple. an aphasic from a malingerer from a depres-
sive,

Anciher clinician diagnosed a patient as hav-
ing hod o probable vasculor event based on
his poor verbal skills. The patient, a Td-year-
old man, had immigrated to the U5, from
Eastern Europe only 4 few vears previously,
The paticnt’s American relatives confirmed
that his English had never progressed beyond
his present rudimentary level.

Frequenily, clinicians may not realize thot they
themselves are not linguistically qualified. In
fact, self-appraisal can be quile inaccurate or
unreliable. Many may possess a sulfliciently
high level of knowledge of o second language 1o
he able to communicate adequatel v in some sei-
tings, but not 1o disggnese cognitive impairment.
However, because they do lunction reasonably
well in conversations with family members or
while viziting abroad, lor example, they misiak-
enly believe their skill is good enough lor diag-
nastic wiork,
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Omie psychologist who specializes in Social
Security disability evaluations of Spanish-
speakers, and regularly testifies in courl, was
himsell never schooled in Spanish. He was
bowrn and raised inithe LS, and has a Spanish
surname, but be 15 unable 1o hold o conversa-
tion in Spanish with a native speaker beyond
an clementary level, For example, in conver-
sation he could not identifly the word
“jubilarse” (ko retire).

In another incident, an educationsl pay-
chologist (a certified bilingual professional)
had difficully maintaining a conversation in
Spanish with another colleague who was born
and educated in Mexico, This individual hid
tor keep switching back to English during the
conversiion in order lo communicate his
idens.

Colleagues fluent in various languages have re-
lated numerous personal accounts of the same
experience with mental health professionals who
identify themselves as hilingual.

The Interpreter

O mmight aegue that it is aceepiable 1o assess a
non-English speaker as long as on inlerpreter is
used. In foct, interpreters do nol necessarily
silve the problem. Bather, difficultics often re-
sult when interpreters are used, and sometimes
especially when inlerpreters are used.

Comrary o popular belief, it is nol just
bilingualism in and of isell that qualifies an
individual 1o be s interpreter, Rather, the skills
demanded of an imerpreter are highly special-
ized, comples, and require extensive iraining
(De Jongh, 1991 il serious communicative er-
rors are 1o be avoided, Al this time, only coun
interpreters are required to be certified, and such
i5 the case only in a limited number of states
(LaCulle, 1987} Criticul errors invelving inter-
preters in the legal seitings have been well-doc-
umented in the literature (De Jongh; Hovland,
1993 Makamura, 1992: Rees, 1921 ), Moreover,
court interpreters are nod rained in psychology.,
In fact. many, recognizing the degree of com-
plexity inherent in psychological examinations
and the potemial risks invalved, opt not 1o work
on such cases (Cristing Storrer, Courd Inter-

preter, personal communication), According Lo
LaCalle {1987}, given that language errors in
forensic evaluations lead o wronglul denial of
benelits and adequate compensation, such con-
sequences “‘may be lantamount (o a severe de-
privation of righis™ (p. 36).

The fact is that the monolingual professional
has no way of personally venifying the qualifica-
tioms of the imerpreter (Hovland, 1995; LaCalle,
1987 ). Therelore, errors that may be quile grave
are unlikely 1o be detecied by the clinician sign-
ing the report. Yet. it is the clinician who is ethi-
cally and legally responsible for the interpreter
(Westermeyer, 1990), Often, runslators and in-
terpreters for psychological and neuropsycho-
logical interviews and asscssments are recruited
haphazardly, and may end up being a family
member of the paticnt, a community volunicer,
a clerical sl member, or even a cusiodial
worker (LaCalle)

Ciiven that the neuropsvehologist is more
likely to wse an ungualified, untrained inter-
preter, inlerpretation emrors ane even much more
likely to ocour in clinical settings than in legal
settings. Errors in measurement probably result
in diagnostic errors, the consequences of which
can be devastating. Even when the clinician uses
an inlgrpreler oriechnician with advanced native
fluency, the clinician is once-removed from di-
rect contact with il patient. He or she must
then depend on the interpreter for crucial diag-
nastic informsion = information ta neither an
inlerpreter nor o technician s ramed to recog-
nse.

Eecenly, a neuropsychologist used airansla-
tor i administer the MMPL-2 {Hathoway &
McKinley, 1989) 10 a monolingual Spanish-
speaker as par of a videotaped forensic eval-
uation. The tape showed the translator strug-
gling many times with the language of the
test, stopping frequently 1o look up words in
a dictionary, and providing detailed explana-
tioes for several iems.

Itis unknown why the neuropsychologist did not
use the published Spanish translation of the
MMPI-2 iHathoway & McKinley, 1989, 1993},
The translators poor linguistic skill, and leck of
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knowledge of test protocol and paychometrics,
wiis compounded by the apparent ignorance ex-
hibited by the clinician who Failed o address the
multiple threats to validity introduced under
these conditbons.

The Technician

Meuropsychologists regulorly wse technicians
who similarly may not have adequate knowledge
of the patient’s language. Tuking Spanish as an
example, the technician may have never been
schooled in the language, bul may speak varving
levels of “kilchen™ Spanish, a term which gen-
erally refers to some level of compelence within
day-to-day settings, The assumption is that any-
one wh is heard speaking Spanish, especially if
the individual has a Spanish sumame, must have
knowledge of the Spanish lunguage that is ade-
et o assist in psychological or cognitive as-
sessmenl of notive speakers. However, the use
of a Muen bilingual technician does nol neces-
sarily alleviate this problem, as the technician is
nod a diagnostician and should not be required to
wct os proxy bo the psychologist, In fact, in some
states, this practice is expressly forhidden by the
state code.

In one setting, a neuropsychologist who has
no knewledge of the Spanish language or cul-
ture, is currently doing bascline assessment
and WA DA procedures of monolingual Span-
ish-speaking epilepay patients who are possi-
bl condidates Tor temporal lobectomies. To
sdminister the neuropsyelological tesis, the
psychologist uses a technician who was born
inaSpanish-speakingcountry butemmigrated
to the US. ot clementary school age. The
technician is functiomally illiterate in Spanish,
andd his oral Spanish is hesitant and broken,
certainly inadequste o allow him o provide
specific information on longuage and verbal
memory used 1o make sophisticated diagnos-
tic — and, ultimately, surgical decisions.

This case is particularly perplexing when one
considers that there are Tully trained Spanish-
speaking neuropsychologists in the community.

LaCalle ( 1987) considers the practice of hap-

hazard selection of interpretive assistants by

clinicians “deplorable.” He goes on to report
that, where such “abuses" are concerned, there
is ample evidence indicating “a widespread lack
of professionalism, frequently unethical prac-
tices and, o1 times, downright illegal practices”
ip. 315

Demographic Characteristics of the Exam-
inee

Eeferrals for neuropsychological assessmient
roughly fall into the following two categories:
(1 individuals with extremely low levels of edu-
cation (fewer than 8 years), and (2] individuals
with average or high levels of formal education.
The demngraphic characteristics of the non-
English spcaking patseni should diciale to an
important degree whether or not the referral
should be accepted.

Although the effects of education on neuro-
psychological performonce have been addressed
in the litgrature, the focus has been on paticnts
in western indwstrinl ized countries where educa-
tion laws have made it increasingly rare to find
individuals with extremely low levels of educo-
tion. Unless the clinician has extensive experi-
ence imeracting with normal individuals who
have not been schooled or is well versed in the
abundant cross-cultural psychology literature, it
15 nearly impossible for himvher o grasp the in-
terrelationship between education and cognition,
Ini thie absence of this knowledge or experience,
it is easy for the clinician w “pathologise™ mor-
mil behavior.

Low levels of education are much more com-
mon among immigrants from certan regions,
and there is ample literature demonstrating the
elects of formal schooling on tests of cognitive
ability {c.g., Cole & Scribmer, 1977, Rogoll &
Chavajay, 1995). Although published data are
difficult to find, the indication is that the major-
ity of immigranis who have lived in the LS. [or
many years, and yet remain non-English speak-
ing. in fact possess very low levels of formal
cducation. Unforunately, ncuropsychologisis
routinely compare data generated by such indi-
viduals 1o normative data obtained from
English-speaking mainstream populstions with
much higher levels of education.
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Ome example of this behavior involved o new-
ropsychologist who testificd under oath as 1o
a patien s competency 1o stand irial, The pa-
tient, & monolingual Spanish speaker, hod no
formal education - almost unheard of among
Morih Americans. The neuropsychologist les-
tified that he spoke no Spanish. He stated that
he hod been unoble 1o understand the previ-
ous neuropsychalogical data generated by the
patient, as well as the test protocols used, as
#ll were in Spanish. He also testified that he
had never examined the paticnt himsell, and
had no knowledge of the lieraure on the
nevropsychology of populations with no for-
mal education.

Mevertheless, this neuropsychologist lesti-
fied as to the patient’s mental status. The new-
ropsychologist estimated the patient’s [0},
despite the fact that no such 1est had been
sdministered, no such test has been developed
for unschooled individuals, and it is a5 vl
unknewn if the constrect even applics o this
pepulation. The newropsychologist proceeded
to give an opinion as to the patient’s compe-
tency o stand trial and to confer with his o1-
tormey, When this individual was confronted
with the possible ethical violations raised by
his courtroom behavior, he responded thal
there hd been no ethical violation as he had
only “consulted™ on the case.

The second group of immigrants, those who ob-
tain higher levels of education, is comprised of
two subgroups of individuals, Those who immi-
grated after completing theireducation appear (o
learn English quickly as they assimilate into
mainsiream sociely. Those who immigrated as
voung childrenandihen obainediheir education
in the US will show varving levels of compe-
tence in English, depending on demographic
factors such as veoars of education completed and
length of residence inthe US, Such Factors mast
be carcfully assessed becouse they will deter-
mine the language of assessment. The clinician
cannot simply assume the dominant longuage of
the patient based on his or her surname or even
geeemed articolation.

Inone case, a monolingual neuropsychologist
pssessed o patient with a Spanish sumame
using Spanish-language questionnaires amnd
tests, This was presumably carried out with
the assistance of 4 Spanish-speaking techni-
ciom, although the report made no mention of
this, The patient did very poorly in the assess-
menl. Puring independent e xamination by the
first authaor, it emerged that the patiem was
bawrm, rai=ed, and educated 1o the 1 1th grade
in @ Mid-Western siate, The patient had
learned Spanish at home, bul wis unschooled
in it, She kad had difficulty adequately under-
standing the Spanish-language tests during
the initial evaluation.

This entire group of individuals with higher edu-
cotion, onece they have oblained fuency in Eng-
lish, should probably be assessed in English be-
cause of the availability of test materials in this
language. Howewver, there is a period of iransi-
tiom during which their native longuage may be
more appropriate for assessment. Decisions as to
which language should be used should be made
only by a clinician who has the ability 1o aseer-
tain the patients degree of Muency in each lan-
guage. IT the patient is tested in his or her
nondominant language, poor performance may
be due primarily tothe examinee’s limited profi-
ciency in the test language, rather than cerebral
dysfunction (Pennock-FEomdn, 19492,

Availability of Testing Materials and Norms
Testing materials and norms in lmguages other
than English are scant. This renders the evalus-
tion of non-English speakers that much more
difficult. Some of the msternals incirculation are
of poor quality, For example, language inade-
quocy in Spanish test materials as vsed in the
United States has been addressed elsewhere
(Artiola i Fortuny & Mullaney, 1997). The exis-
tence of such materials is unfonunate; a clini-
cian’s inability to evaluate them critically only
exscerbaies the problem.

Omne newropsychologist was confronted with
his use of an unawhonized and poorly trans-
lated version of the MMPL. He explained that

he wiis unaware of the origin of this transla-
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tion as il was given 10 him by a colleague
who claimed 1o speak Spanish. He indicated
that he had did nol know that the language
quality was so poor because his own raining
in Spanizh had been limited o a 3-week lan-
EUAEC FITITHETS100n. P ra .

Alter reviewing the problems resulting from
linguistic inadequacy, one could argue that pric-
tiwing neuropsychology in o longusge one docs
ol knvow, or knows poorly, is not just unethical,
it is al=o absurd. Furnthermore, it is no small mat-
ter that diagnostic inaccuracy resulting from
linguistic obstacles has been documented [or
some time (DelCastillo, 1970, Dodd, 1983,
Edgerton & Kamo, 1971; Malgady, Bolger, &
Constantine, 1987, Peck, 1974; Sabin, 1975)
Thie errors that result from inappropriately truns-
lated materials, ihe inability 1o comprehend the
subtletics of o language, or a lack of knowledge
of the population and the characteristics of the
population to which the patient belongs can have
far-reaching and devastating effects. These in-
clude inappropriate treatment, that in some cases
might even be comraindicated. On the other
hand, trestment that is in fact warranted may be
denied. When child custody, disability, compe-
tency o stand trial, compensation for injurics, or
u host of other legal matiers hinge (o some de-
gree on the evaluation, the issue may be one of
civil rights violation andfor malpractice. Beyond
the personsl and psychological harm that may
come o the patient as a resull of inappropriaie
assessmenl procedures, the costs o the individ-
ual, as well as to society, con be substontial.
Unfortunately, many of the examples cited
above come 0 our attention because of litiga-
tion. Ome has 1o wonder about the prevalence
rates of such incidents outside of that very pub-
lic arena, and also why there has been no general
public ouery to date. Inhis condid indictment of
currenl practices in forensic assessmems of
Spanish-speakers, LoCalle (1987} expresses the
opinion that although ihe Hispanic commiumnity
has o this point been reluctant 1o bring legal
action against health-care providers [or
language-bused muolpractice, the siluation s
changing. He writes: “*In the near luture, we are
going o sce an increising number ol law suits

reaching the couns that challenge forensic eval-
uations, cspecially in workers” compensation,
personil injury, family law, and, ultimately, in
ecriminal cases'™ (p. 41}

WHY M) THE PROBLEMS EXIST?

There may be different reasons why clinicians
who are moall other respecits adequately quali-
fied indulge in assessing patiems whose lan-
guage they do nod knew. These appear toine lude
poor judgment and ignorance, and scem 1o be
seeompanicd by o conspicuous absence of aceu-
rale sell-appraisal with regard toahe impact that
these factors have on one’s decision-making.

Poor judgment is implicated in siluations in
which the clinicion may be well-oware that he or
she bs not qualified 1o undertake the assessment
of someone who speaks litle or no English, but
does it anyway. When confronied with their ac-
tions, clinicians may offer various justifications.
They sometimes cite the fact that the population
i5 under-served and that there are very few as-
sessment ools that can be reliably used with
non-English speakers. They lrequently generate
the inference that their guess-work will be as
pood as anvone ¢lse’s and, therefore, iheir com-
petence will never be called indo question, How-
ever, linguistic incompetence is obvious 1o flu-
ent speakers, and will only become more casily
recognied as the number of fuent professionils
mereases. 11 is one s signature on the report that
never fades,

Acdegree of intelleciual passivity ol so appears
o b an aspect of this poor judgment, This is
expressed in behaviors that suggest the follow-
ing: &5 deo e seek the fforivanion it wiight
challenge my behavior, then I can pretend i
does nor exist, Such individuals appear to wear
blinders; they may show liitke interest in apply-
ing the accepied standards of professionalism
and ethics 1o novel situations. In sher words,
they often fail 1w recognize that the guidelines
that warn psychologisis not to practice oulside
of their areas of expertise may very well apply
tor them in such cases,

Ignorance also appears (o be a rool cause of
this type of abuse. lgnorance manilests in pre-
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dictable ways that include a lack of knowledge
ahout what Nuency really is, a lack of awareness
about one’s own level of Muency in @ secomd
language, or a more general cultural ignorance
o ellinocen Fism.

Morih Americans, predominantly monolin-
pual themselves, generally demonsirate a very
poor understanding of the concept of Nuency.
Individuals with marginal knowledge of a sec-
ond language routinely assess themiselves as Mu-
ent, In lact, they are notorious for underestimal-
ing the point at which. along the linguage profi-
ciency continuum, an individual can begin to be
deseribed as Muent, When the concept of Duency
is poorly understond, S0 oo is the criterion that
different levels of language proficiency ane nec-
essary to [unclion in different seitings, In other
words an individual heard conversing rapidly in
# foreign language is ofien thought to be Muent
enough for any tosk, including cognitive assess-
menl oF inlerpreting. However, the linguistic
demands For diagnosis of cognitive function are
quite challenging, and any communicalion er-
rors could be costly or even dangerous.,

Another aspect of igNorance GRPears 16 oCeur
among some individuals who have been, ol one
time, flucol in a particular language, but who,
without realizing i, lose a degree of their lin-
guistic ability from a lack of wse. This com-
monly occurs among immigrants who find them-
selves wsing English miost often to the relative
exclusion of their pative language, A lack of
owarencss of this loss of Muency has been ad-
dressed elsewhere (Aniols § Foruny & Mulla-
ney, 1997} Because longuage Muency is a skill,
and nod an inheriled characteristic like eyve color,
one must work diligently on a daily basis 1o
mutintain it when one docs not live, work, or
study in an environment in which that language
predominates,

Ethnocentrism, an exaggerated and therelone
inaccurate view of one’s own cullure’s place in
world {fcultural narcissism, if you will}, is also a
tvpe of ignorance that is likely to play a role in
one's decision o assess non-English speakers.
Given the relative geographic isolation of the
LS., Americans have comparstively less experi-
ence with o multiculiural environment than do
many other regions of the world where people of

different countrics. cullures, and languages live
in much closer proximity, and often on mone of
an equitl footing. in socioeconomic and political
terms.

It would be hopelessly naive 1o assume that
the members of our profession hove somehow
managed 1o wvoid or escape the cultural and ra-
cigl biases thal are o pervasive in our socicly.
In lact, much discussion has taken place about
the luck of awareness in our profession of the
fact that such bias guides our perceptions as well
(2.2, Alkinson, 1993; Chiver & Oetting. 1995;
Helms, 1993 Ivey, 1993, Parham, [993; Sue,
1993). Brown (1993) defines “intemalized
domination”™ as “the sense of sell within domi-
nani group members in which imoges of inher-
ent superionty of ourselves and our cultural ref-
erenee group are predominant, leading us o de-
fine normaley, reason and wisdom in werms of
our own experience. to assume thot ‘homan® s
isomorphic with membership in our group™ (p.
5831, Prilleliensky (19497) argues cloguenily for
recognition and respect of people’s unique indi-
vidual identities s expressed through their
larger cultural identity. He argues that without
such recognition, individuals in power, such as
mental health professionals, inflict a form of
oppression on their patients, Pedersen and
Marsella { 1982) put it this way: “ Appropriaie
services have typically self-served the dominant
culture that has written the rules and internalized
the unspoken asumplions of integrty” (p, 495),

Ethnocentrism, as a sense of cultural superi-
ority, frequently operates outside of our gwine-
ness and can be expressed ino similarly unspo-
ken attitude of hinguistic superionty, The idea
manifests in vanous woys that imply that Eng-
lish is a complex language complete with sub-
tety and nuance, but that someone else’s lan-
guage is not so blessed. A clinician may recog-
nize the absurdity of o non-luent neuropsychol-
ogist attempting 1o assess an English-speaking
patient, but will not apply the same standard
when the patient is not an English speaker. Fre-
quently, neuropsychologists go to great lengihs
to discuss the finer poinis of ethical practice, but
will ignore the glanng injustice{s) imposcd on
non- English-speaking patients by nonfluent col-
leagues,

UNCLASSIFIED//FOR PUBLIC RELEASE
Appela

Filed with TJ
28 Decamber 2012

ta Exfiibit 140 (Al-Nashir)
Page 2T of 69



UNCLASSIFIED//FOR PUBLIC RELEASE

ETHICS, MOMN-ENGLISH SPEAKERS, ASSESSMENT 121

The reader might ask why these underlying
couses of the problem are imporiant. We would
argue that unless and until each neuropsycholo-
gisl examines the issucs carelully and confronts
the possibility of ignorance playing a role in his
or her own decision making, the abuses second-
ary to linguistic inadequacy will likely continue.

GUIDELINES AND STANDARDS ARE
AVAILABRLE: RECOMMENDATIONS

An examination of the Ethical Principles of Pay-
chologists and Code of Conduct {Amenicon Psy-
chological Association, 1992) reveals a number
ol standords that can guide the concerned newro-
paychologist on this issue. Existing standards
are wsed 1o make recommendations on how o
proceed in the event of non-English-speaking
referrals.

Recopnize and Respect Culiural Differences
First, “Psychologists accord appropriate respect
to the fundamental rights, dignity, and worth of
all people™ (Principle D). Funhermore, they
“are aware of cultural, individeal, and role dif-
ferences, ineluding those due o age”™ {Principle
¥, and “they do not engage in unfair discrimi-
nation bused on age, gender, race, ethnicity, na-
tional ongin, religion, sexual orientation, lan-
guage, and socioeconomic stalus, or any basis

proscribed by low™ (1,100

Assess Linguistic Competence

Psychologisis are ebligated o provide only
those services that fall “within the boundarics
of their competence, based on their education,
training, supervised experience, of appropriale
professional experience”” (1.04a). As was men-
tioned carlier, with regard to level of fuency,
compelence cannol be assumed but must first be
verified. A simple rule of thumb would be to ask
onesell, “Could Lenroll in a foreign university s
graduaie or professional program and success-
fully engage in all scademic activities {reading,
writing, speaking, listening, and thinking w an
pdvanced level)?” I the answer is no, the clini-
cian should either seek the necessary language
traiming in order to obiain that level, or ssmply

deching 1o work with this particular linguistic
group. The vast majornity of those who possess
this level of Muency have completed advanced
studies in the target language, and this does naot
mican majoring in French in a domestic univer-
sily, or spending a semesier in Mexico, Individ-
vals meeting this Muency requirement usually
have lived ond studied in the country of the tar-
get language for some years.

Some clinicians may feel confident that they
are linguistically qualified because of the infor-
mal endorsement by a colleague. This is not an
appropriate seal of approval unless Nuency can
be cormoborated professionally, Linguistic com-
petence can be evaluated, and there is literature
on the subject (Savignon, 1985), One's claim of
fluency can be immediately verifiable and sim-
ply cannot be feigned in the absence of true abil-
ity.

et Trained
According o the ethical standards, psyeholo-
gis1s must engage in professional duties “in new
areas or involving new technigues only afier
first undenaking appropriote study, Iraining,
supervision, andfor consulling from persons who
are competent in those arcas or techniques™
(1Mb) In ihe case of an emerging arca in
which no generally recognized troiming stan-
dards exist, they “take reasonable steps to en-
sure the competence of their work and 1o protect
patienis, clients, students, rescarch paricipants,
and shers from harm™ (1.0

Where language is concerned, psychologists
who do nol possess an adequaie level of Duency,
bt who stll wish to work with non-English
speaking populations, simply need 1o obtain the
necessary iraining, Language classes, wioring,
and immiersion programs are plentiful. Profes-
stonals need simply (o ke advantage of them.

Training is also necessary beyond language.
Familiarity with specific culiural idiosynerasies
of the target population is an essential building
block for compelence in the asscssment of the
poorly educated. The profound effects of
schooling, and more specifically Western
schooling, on tests of cognitive ability, is very
wigll-documented in g large body of lileralure
generated by the ficld of cross-cullural psychol-
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ogy (e.g., Cole & Scribner, 1977 Rogofl &
Chavajay, 1995). Knowledge of this literalure
willassist the clinician in making decisions as o
the appropriaiencss of using exisling neuropsy-
chological tests Tor assessment of individuals
with very low levels of education,

Maintain Language Skills

In cases in which @ nevropsychologis) posscesses
pdvanced Muency in o particular language, it
must be kept in mind that, s for any other skill,
fluency will decline over timie without the work
and commitment required to sustain i I is man-
dated that neuropsychologisis “underiake ongo-
ing efMorts to maintain competence in the skills
they wse™ { 1.05). Fluent clinicians should there-
fore be working to maintain their language skills
in all five modalities by speaking, listening,
writing, reading and thinking at an advanced
level in the language. on o regular (even daily)

hasis.

Ensure Linguistic and Cultural Competence
of Subordinates

Pavehologisis are also responsible for verilving
the linguistic skills of any subordinate invalved
in the assessment procedure. The neuropsychol-
ogist mast only delegate responsibility o indi-
viduals when “such persons can reasonably be
expected o perform competently, on the basis of
their education, traiming, or experience’
(1.22a). This standard is dircetly relevant to the
use ol ranslators, interpreters, or bilingual ech-
nicians, It is chearly not enough, for example, for
g monslingual English-speaking clinician to be
satisfied that an assistant is hilingual based only
on that individwal s claim of fuency. The clini-
cian will ulimately be held accouniable for the
veracity of such a claim.

Refer If Nol Fluent

Pavchologisis should “arrange for appropriaie
consultations and referrals based principally on
the best interesis of their patients or clienis”
i 1.20a). This scours quite readily in the profes-
ston whenever @ clinician believes the client
would be better served by relerral to, or collabo-
ration with, another profiessional. In the case of
o patient who is from a country with a variety of

different languages, (e.g., China, India), it s
important that the clinician reler o another new-
ropsychologist who is fluent in the patient’s spe-
cific language. Failure 1o make a referral when
the neuropsyehologist does nol possess linguis-
tic and culiural competence adequate to meet the
demands of cognitive assessment, and when an-
other newropsyehologist who does possess such
competence is available, violales the spirit of
this standard.

There will be cases in which no fluent bilin-
gual clinician is gvailable. However, it is never
accepable for a neuropsychologist o simply
assumie this. Rather, he or she must always have
currem information aboul which colleagues in
the geographic area are Duent. This information
undergoes constant change as new clinicians
become licensed and ethers may become ade-
quaiely trained in a second language, Even il a
linguistically qualificd clinician is o consider-
able distance away, that option should be made
available to both the potient and referral source.

The concerned neuropsychologist may also
collaborate with o bilingual psychologist in
planning and carryving oul the assessment. Ap-
proaching national or international neuropsycho-
logical associations fornames of colleagues who
claim Muency in other languages is also o possi-
hility, a5 is seeking the guidonce and assistance
of a colleague from the patient” s country or lin-
guistic group of origin through the Internet.

The clinician’s ability 1o locale a Muent col-
league clearly depends on how comimon the lan-
pugige of the patient is, In the event of 4 highly
uncommoen language, use of an interpreter may
be unavoidable. The neuropsychologist is obli-
gated o locate an interpreter, ideally with for-
mal professional training and established com-
petence. [T o professional interpreter is not avail-
able, the next choice might be ancther individual
with advanced Muency such os o university lan-
guage professor or someone schooled in the as-
sessment longuage through the university level.
An interpreter should sever be used when there
15 @ fluent pewropsyehologist or psychologist
available, and no clinicien with less than ad-
vomeed Nuency should ever assess unassisted.
Convenient bystanders, such as friends or rela-
tives of the patient or facility stafT members,
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should not be considered as options under any
circumstances because of the potential to con-
taminate data collection in ways that the neuro-
peychologist cannol appreciate.

Base All Statements on Verifiable Evidence
Newropsychologisis” “'assessments, recommen-
dations, reports, and psychological diagnostic or
evaluative statements are based on information
and technigques (including personal interviews of
the individual when appropriate) sufficient to
provide appropriale substantiation for their find-
ings™ (201h). Also, a paychologist™s use of all
technigues, interviews, and instruments is done
“in o manner and for purposes that are appropri-
ate in light of the research on or evidence of the
usefulness and proper application of the tech-
nigues” (2.02a)

Clinicians must be aware of the origin of any
diagnosiic measure wsed, including information
on the standardization sample and the instru-
ment’s reliability and validity. This is particu-
larly important when considering the use of
translated instruments. *Bootleg" translations
of standardized measures are in circulation, and
the language used in many is of extremely poor
quality {Artiols & Mullaney, 1997} For this
reason, unpublished instruments should never be
emploved unless there i powerlul justilication
for doing so, Even when instruments have been
published, the clinician should appraise their
qualiny critically before using them, This goes
for the instrument’s psychometnic qualitics as
well as its linguistic adequacy, and this applics
to basth verbal and nonverbal instrumenis.

With non-English-speaking populations who
possess very little education, the challenges are
il just linguistic; they embrace all other aspects
of behavior, Errors can also occur when one as-
sumes that non-linguistic aspects of cognition
will be identical 1o those observed in the main-
stream LS, population. The contribution of lack
of familiarity with lesting situations in general,
and the perception of the clinician as a figure of
power and authority who cannol be challenged
may be imporiant variables alecting the resulis
with an examinee who has very Little formal ed-
ueition,

For non-English-speaking clients with higher
levels of educational attainment. the bilingual
clinician who chooses 1o assess may stand on
stightly meore solid ground. Indeed, based on
preliminary data collecied by the first author, for
some lests ol least, such individuals appear 1o
oblain similar resulis o those of monolingual
English-speakers. However, even when educa-
tion level is not an jssue, normative data Tor
non-English-speaking populations is scanl. For
some populations, normative information may
be available in the patient’s country of origin
(e.g., Naly) and the clinician is encouraged 1o
contact seientists or practitioners in that country
tor consult on availability of wesis and guidelines
foor s ministration.

In spme cases, the referral source may be in-
terested in specific diagnostic information, such
a5 the presence or absence of brain damage afier
craniocerchral trouma or loxic expasure, of the
presence of & dementing process versus depres-
stom. Dhagnostic conglusions based on lest per-
formance of non-English speakers may be
highly inappropriate, particularly if there are no
demographically sdequate normative data avail-
ahle, IT severe brain injury is suspected,
neurimuaging data snd examination by o neurnl-
ogist will likely be far more valid than any re-
sulis obtaimed through such questionable psy-
chomeiric practices, IF the severity, or even the
existence, of an insuli cannot be based on ** veri-
fighle evidence,” clinicians should avoid mak-
ing disgnostic stalements aliogether. They
should. in fact, wsually decline (o assess linguis-
tic minoritics whenever the referral question is
one secking diagnosiic information,

I the clinician stll wishes to conduct an eval-
vation in the ahsence of demographically and
linguistically relevant normative dala, it is ad-
visable not 1o sdminister any tests, In such a si-
uatiom, it is recommended thi the clingciom take
a thorough personal and social history from the
patient and, from collateral sources, carelully
study all available medical records, Then, make
only tentative conclusions based on the history
and what is known about the raiural progression
of the discasefinjury in question. The clinician
must always specily the fragility of his or her
pasition in the repaor.
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Ultimately, it is up 1o the clinician to educale
referral sources aboul the limitations and appro-
priste uses of our disgnostic wols, Referring
professionals may incorrectly assume that a neu-
ropsychological diagnostic evaluation is feasible
for o porticulor patient for whom appropriaie
normative data does not exist. Therelore, they
may request information that 15 simply unobtain-
ahle, It is owr responsibiliny o frmly decline
referrals to est such poticnts.

In oaher cases, the referral source may be less
interested in o disgnosis than in a determination
of the patient”s Menctional ability in o particular
English-longuage setting {e.g. school, rehabilita-
tion program placement, of vocational reirain-
ing}. Besponding 1o such a referral question may
be entirely possible. In such sitsations, and pro-
vided the potient does possess sufficient English
fuency 1o justify test administration, il may be
appropriale to assess the patient’s scholastic
skills as well as abilitics 1w learn material pre-
senied in English. Here, the clinician must en-
sure that the report of neuropsychologicel evalu-
ation indicates clearly that the conclusions are
nol meant as o diagnosis, bul merely as on as-
sessment of the individual relative o main-
stream individuals with otherwise similar demo-
graphic characteristics. Regardless of how a cli-
nician decides to procecd, be or she should
clearly state in the report the limitaions of the
following: the technigues and messures wsed,
the normative comparisons made, and the conli-
dence of interpretive siatemenis. These caveats
are essential in order 1o communicate the degree
of confidence that one may have in the assess-
ment and its findings. Obviowsly, iT the member
of caveats renders the report useless, it is better
nol 1o conduct the assessment in the first place.
Furthermore, whenever the language used in the
assessment was one olher than English, this in-
formation should alss be provided in the repaort,
as well as the specific qualifications of anyone
whio assisted in the evaluation,

Whenever an evaluation of this son is nit-
ated, the clinician should obtun informed con-
senl from the patient, This should consist of a
clear written stmement that includes the limita-
tions outlined in the preceding paragraph and

information on the level of linguistic fuency of

the clinician (including educational achievement
in that longuage). Whenever the clinician pos-
sesses anything bess than the Auency of an edu-
cated native, the consent should outline the nisks
involved, such as the possibility of insccurale
diagnosis due 1o linguistic difficulty. The con-
sent should glso specily that the patient was in-
formicd about the location of the nearest trained
neuropsyehologist with advanced native Muency,
regardless of how [or away that professional is,
in order o demonsieate thiat the patient made an
informed choice o proceed. This information
should also be provided to the refermal source at
the time of relerral. Informed consent, as usual,
servies as a protection for both the patient and
clinician.

Do Mot Release Baw Data to Nonfluent Clini-
clans

Psychologisis are warned to avoid misusing as-
sessmient technigques, measures, and interpreta-
tions, and o prevent others from doing the
same. “This includes relraining from releasing
raw lest resulis or raw data 1o persons, other
than 1o patienis or clienis a8 appropriate, who
are not qualified o use such information”
(2.02b}. Clearly, ¢linicians who do not speak or
read a given language are not qualified 1o use
data and protocels gepcraied in that language
and, therefore, data should not be released 10
them unless they have naomed o Quent colleague
with whom they will be collaborating. All other
things being equal, data may then be released
direcily to that colleague,

CONCLUSIONS

Some neuropsyehologists underestimate the ex-
treme importance of linguistic competence when
assessing non-English speakers or they simply
fail to recognize when their own linguistic skill
is substandard. In addition, clinicians are accus-
tomed o viewing behavior and test resulis
through o particular lens, one that assumes the
presence of certain demographic characteristics,
and secordingly derives diagnostic meaning
fram those behaviors which have been identified
as clinically relevant Ffor these particuler popula-
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tioms. It is altogether (oo casy o continue in this
mind-sel even when a patient’s demographic
charoeteristics do nol match those of the stan-
dardization saomple and despite the ample litera-
ture on the effects of culure and education on
tesis of cognitive ability, Such carelessncss ob-
viously vitiates any resulis obtained. This proc-
tice probably constilutes a breach of the ac-
cepted methodological and ethical guidelines of
our profession, it may leave clinicians vulnera-
ble o charges of malpractice. and, given ils dis-
criminatory and disrespectiul nature, may be
considered o violation of an individual®s civil
righis,

Although our ethical guidelines do not ad-
dress linguistic competence per se, and do not
go into detail about aspects of cultural variabil -
iy, they do mandate compelence, in more gen-
cral terms, and imsist on respect Tor individoal
differences where culiure and language are con-
cerned. This situation should be remedied, while
the opponunity todo so is Ul within ouwr hands.

Despite the evidence presented, some readers
may be concerned that ihe linguistic qualifica-
tions outlined in this work “sel the har oo
high'', thus resulting in fewer linguistic minori-
ties being served by neuropsychologists. They
may claim that alithough these guide ines repre-
senl an important goal, they are currently oo
restrictive, Alter all, is it not the case that the
standard of care for linguistic compelence in
most communities is defined by the clinician
who s not at the level of ihe educsed nuive?
Thie avthors strongly assert that this application
of the “siandard of care™ argumenl is inappro-
priate. Mo practice with a high risk of harming
the patient is ever justifiable, The absence of 4
neuwropsychological evaluation 15 preferable o
one in which faully diagnostic conclusions are
based on aclinicion’s compromised communica-
tion with the patient andfar his or her unfamil-
marity with appropriate culiural and normative
information,

The recommendations offered by the authors
serve only as stop-gap measures al a time when,
in the United Stotes and Canoda, our profession
can count on a relatively small group of individ-
uals who are truly qualified, both linguistically
and peuropsychologically, o conduct assess-

menis in languages otherthan English, Although
this is regremiable for the present, and is no ex-
cuse For the behoavior illustrated in the examples
cited, the shorage of qualified clinicims need
nol continue into fulure generations. There can
be no adequate substilute for the clinician who
con fully ond directly communicate with his or
her patient at all levels of discourse, and one
who is armed with thorough knowledge of the
patient’s culture, I is up o our field 10 cormrect
the situation; it should not be the responsibility
of individual clinicians o “police™ one another
at the local level, This can most eMectively be
accomplished through neuropsyehology iraining
programs (Cripe, 1995). Becruiting and retain-
ing individuals whoare fluem in languages other
than English is likely 1o advance rescarch with
underserved populations, improve clinical ser-
vices for cultural and linguistic minontecs, and
ultimately preserve public confidence in the pro-
fession.
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Backg=zound Pspar on CIA's Combined Use of Interrogation

Note: This papar provides further background information and
duthils on Bigh-Valune Datainee (HVD) interzegation tochniquen to
support doocuments CIA has previously pzovided the Dopartmant of
Juatice .

hhmmw:uhﬂrummﬂm“ﬁ
intarrogation teahnigues.

The purpose of Interrogation is to persuade High-Value Detainees
(HVD) to provide threat informaticn and tarrorist intalligence
in a timely manper, to allow the U8 Govacnment to ideantlfy and
discupt tarrorist plots

And ko sellect critical Intelligence on al-0a’ids

5 In support
of Lnformation previously sant to tha Dapartment of Justlee,
thies papar provides additional background om how intarrogation
techniques are used, ir combination and ssparataly, to achiave
interrogation objectives. Effsctive intarrogation i3 based on
the ooncapt of using both physical and peychological preassures
in a comprabensive, aystomatic, and comulative mannar to
influence HVYD behavior, to ovarcome a detalnes’s resistance
postura, Tha goal of interrogation is to create & statm of
loarned helplessness and dependence conducive to the collection
of intelligence ln a predictable, relishle, and sustainable
manner. For the paorpose of thia papar, the intsrrogation
process can be broken into thros separate phases: Indtlal
Conditionsy Tranaition te Interrogation; and Interrogation.

A. Initlal Conditions, Capturs,
contrlbutas to the physical and p-ru:hnl.nqim aendltlon

of tha HVD prior to the atart of interrogation. Of these,
“capture shock™ and detaines reactions are
faotors that may vary significantly betwoon detainees °

All Portlons Classified
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Regardless of their previons environment and
experiences, once an HVD is turned over to CIA n predictable set
of events ocour:

1} Rendition.

a, The HKVD ip flown to a Black dite L
A medical examination is conducted prior to
the flight. During the flight, the detalnes ias
securely shackled and la deprived of aight and scund
through the use of blindfolds, sarmuffs, and hoods.
=" 4 There is
no interactlon with the HVD during this rendition
movemont except for pariocdic, discrest assessmants by
the on-~board medical officaer.

b. Upon arrival at the destination alrfield, the
HVD is moved to the Black Site under tha aama
conditions and using appropriate asscurity procedures.

2) Raceptiopn at Black Site. The HVD is aubjected to
administrative prooadures and mediocal assepsmeént upon
arrival at tha Black 8ite.

! the HVD finds himself in the completa
contral of Americans) o

the procedurss he is subjected to are

precisa, gquiet, and almost clinical; and no one ia
niatreating him. While each HVD is different, tha

rendition and receptlion process generally creates

significant apprehension in tha HVD because of the enormity
e e =« — -0 Suddanness.of the .change in envircnmant,. the i .
uncertainty about what will happen next, and the p-ul;ml:..ill
dread an HVD might have of US custody. Raception

procaduras include:

a. The KVD's head and face are shawved.

TOP ERCRETT HOYOEN, GRE0HT 7HL
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b. B series of photographs ara taken of the HVD
whila nude to document the physical condition of the
HVD upom arrival.

€. A Medical Officar interviewz the HVD and a
_medical evaluation is conducted to assess the phyaical
condition of the HVD. The medical officar also
detarmines if there are any contraindicaticns te the
usa of interrogation technigques.

d. A Psychologist interviews the HVD to assaas
his mental state. The psychologist also determines if
thara are any contraindications te the usae of
interrogation teachniques.

Transitioning to Interrogation — The Initfial Interviaw.
Interrogatora use the Initial Interview to assass the initial
resistance posture of the HVD and to datermine--in a relatively
benign environment--if the HVD intends to willingly participate
with CIA interrogstors. The standard on participation is set
very high during the Initial Interview. Tha BVD would hava to
willingly provide information con &ctionable threats and location
information on High-Value Targets at large--not lower laval
information--for interrogators to continue with the neutral

J approach. ~
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to HQS, Onoe appreved, the interrogation process begins
providad the raquired medical and psychological assessments
contain no contraindications to interrogation

C. Interrogation.

For

descriptive purpcses,’ these technigues can be separated Lnto
three categories: Conditioning Techniques: Corrective
Techniques; and Comrcive Technigues. To mere completaly
doscribe the three categories of techniques and their effacts,
we begin with a summary of the detentlion conditions that are
used in all CIA HVD facilities and that may be a factor in
1nt=r:nqatians.

Filed with TJ

1} Existing detention conditions. Detention
conditions are not interrogation tachnigques, but thay have
an impact on the detainea undergcing interrogation. )
Spacifically, the HVD will be exposad to white noise/loud
sounds (not to exceed 73 decibels) end conatant light
during portiona of the intexrogation process. These
condltions provide additional operational sescurity: white
nolse/loud sounds mask conversations of staff members and
deny the HVD any auditory olues about his surroundings and
deter and disrupt the HVD's potential efforts to
communicate with other detainees, Constant light providas
an improved environment for Black Site security, medical,
psychological, and interrogator staff to monitor the HVD,

2) Conditiening Techniques, The HVD is typlcally
reduced to a baselina, dependent atate using the thraa

-interrogaticn technigues discussed below in combination. . .

Establishing this baseline state is important te
demonstrate to the HVD that he haa no control over basic
human neada. Thoe basalina state alsgo creates in tha
detainee a mindset in which he learns to parceivae and value
his parsonal welfare, comfort, and immediate needs more
than the information he is protecting. The use of these

TOR _BRCRET/S1 NQECRHOREEHT /MR1
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conditioning technigues do not generally bring lmmediate
results; rathar, it {s the cumnlative effect of these
techniquas, used ovar time and in combination with other
intarrogation technlques and intelligence axploltation
methods, which achieve interrogation objectives. These
conditioning technigques regquire little to no physical
interaction betwean the detainee and the interrogator. Tha

specific conditioning interrogation techniquesa are:

a. MNudity. The HVD's clothes ara taken and he
remains nude until the interrogators provide clothes
to him.

b. ﬂl.ﬁ Deprivation. The HVD ls placed in the
vartical shaekling poaition to begin sleaap
daprivation, Othar shackling prooedures may bea used
during interrogations. Tha detainee 1s diapered for
sanitary purposes, although the diaper ls not used at

all timaa.

c. Dietary manipulation. The HVD is fed Ensure
Plus or other food at regular intervals. The HVD
raceives a target of 1500 caloriea per day per ON3
guidealinas,

3} Ceorrective Technigques. Techniques that require
physical intaraction batween the interrogator and detainee
are used principally to correct, startle, or to achisve
another enabling objective with the detaines. Thass
techniques-the insult miap, abdominal slap, facial hold,
and attention grasp-are not vsed simultaneously but are
often used intecrchangeably during an individual
interrogation session. These techniques generally are used
while the detaines is subjected to the conditioning

technigques outlined above (nudity, sleep gggfav!;inn, and
distary manipulation). Examples of application lnclude:
a. Insult Slap. The insult slap often is the
first physical technigue used with an HVD once an
- me v e o interrogation -begina.. As noted, - the HVD may already = _
be nude, in aslesp deprivation, and subject to dietary
manipulation, even though the detaines will likely
fesl little affect from these techaiques early in tha
interregacion. The insclt slap is used sparingly but

periodically throughout the interrogation process when
the intercogator needs to immedlately correct the

TOF_s@criT/ /ROPORN,URE0N/ /MR
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detalnes or provide a consoguenca to a detainea’s
ragponse or noh-responds. The interrogator will
continually passess the effactiveness of the inault
slap and continue to employ it so long as it has the
deairad affact on tha detalnes. Because of the
physlcal dynamics of the warious tachniques, the
insult slap can be used in combination with water
dousing or kneeling stress positions, Other
combinations are possible but may not be practical.

k. 2Abdominal 8lap. The abdominal slap is
similar to the insult slap in application and desired
result. It provides the variation necessarcy to keep 3
high level of unpredictability in the interrogation
process. The abdominal slap will be used sparingly
and periodically throughout the interrocgation process
when the interrogator wants te immediately correot the
detainea i

¢ and the interrogator will
gontinzally asaess ite effactiveness. Becausa of the
phyalcal dynamics of the various technlgques, thea
gbdominal plap can be used in combipation with water
dousing, stress positions, and wall standing. Othar
combinations are possible but may not be practical.

g, Faglal Hold. The facial hold is a

corrective technigue and is ueed sparingly throughout
interrogation. The facial hold is not painful and 1s
used to correct the detaines in a way that
demonatrates the interrogator’s control over the HVDE,

Becavas of the physical dynamics of the various
techniques, the facial hold can be used in combinatien
with water dousing, stress positiocns, and wall
standing. Other combinationa are possible but may not
be practical. '

A, Attenticon Grasp. . By = A S

It may be used several timeg in Che
SEma ln;errugatian1 This technique is usually applied

grasp the HVD and pull him

TOP_SEERBT/, /HOFORN . ORGSHT THIRL
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into close proximity of the intarrogator (facs to
faca). Bacausa of the physical dynamics of the
various techniques, the attention grasp can be usad in
combination with water dousing or kneeling stress
positions. Other combinations are possible but may
not be practical. -

4) Cosreive Techniques. Certain interrogation
techniques place the detainee in more physical and
paychological streas and, therefore, are considered more
effective tools in persvading 2 resistant HVD to
participate with CIA interrogators. These technigues--
walling, water dousing, stress poaltions, wall standing,
and cramped confinement--are Lypically not used in
combination, although aome combinad use i{s possibla, For
sxample, an HVD in stress positions or wall standing ocan be
water doused at the same time, Other combinations of these
tachnigues may be used whila the detainee is being
subjected to the conditioning techniques discussed above
{nudity, sleep deprivation, and dietary manipulation).
Examples of coercive technigues include:

4. Walling. Walling is ona of the moat
effective interrogation techniques bacause it wears
down the HVD physically, heightans uncertainty in the
detainee about what the interrogator may do to him,
and creates a sanse of dread when the HVD knows he is
about to be walled again.

aterrogator
An HVD may
ba walled one tims (one impact with the wall) to make
a point or twenty to thirty times conascutively when
the interrogator requires a more significant response
to a queation. During an intarrogation session that
ia deaigned to be intense, an HVD will be wallad
multiple times in the sessiocn. Because of the
. Physical dynamics of walling, it is impractical to use
it simultanecusly with other corrective or coercive
techniques.

b. Water Dousing. The frequency and duration of
water dousing applicaticns mre based on water
temparature and other safety considerationa as

m;,.m:ﬁ'urf ; ;W;ﬁ
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established by OM3 guidelines. It is an effective
inkercogation tachnigue and may be used frequently
within those guidellines. The physlcal dynamics of
water dousing are such that it can be used in
combination with other corrective and coercive
techniques. As noted above, an HVD in strass
poaitions or wall standing can be water doused.
Likewise, it is posaible to use the insult alap or
abdominal slap with an HVD ducing water dousing.

@, S8tress Positlons. The fraguenocy and duration
of use of the stress positione ara basad on the
intercogator’s assessment of their continded
affectiveness during interrogation. These technigues
are usually self-limiting in that temporary muscle
fatigue usually leads to the HVD helng unabla to
maintain the stress position after a period of time.
gtrass poaitions reguiring the HVD to be in contact
with the wall can be used in combination with watar
dousing and abdominal slap. Stress pesitions
requiring the HVD to kneel can be uaed in combination
with water dousing, insult slap, abdominal alap,
facial hold, and attention grasp.

i d. Hall Standing. The fregquency and duration of

) wall atanding are based on the interrogator’s
agsegsment of its continued affeactivenesa during
interrogation., Wall standing Ls usually self-limiting
in that temporary muscla fatigue usually leads to the
HVD boaing unable to maintein the position after a
perlod of time. Because of the physical dynamica of
the various technigues, wall standing can be used in
combination with water dousing and sbdominal slap.
While other combinations are possible, they may not be
practical.

a. Crampad Confinement. Current OM3 guidance on
the duration of cramped confinement limits confinemant
in the large box to no more than 8 hours at a time for

e _ng more than 18 hours a day, and confipement in the
small box to 2 houra. ' ' o o

e o Bacause of the uniguea
aspacta of cramped confinement, it cannot ba used in

Tﬂj_,ﬂ&tiwrf : fmw
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. combination with other corrsctive or coerclwve
Eechnigques.

D Interrogation - A day-to-day loak. This section
provides a look at a prototypical interrogation with an emphasis
on the application of interrogation techmiquaes, in combination
and separately.

4. The HVD iz brought inte the Interrogation
room, and undar the direction of the interrogators,
stripped of his clothes, and placed into shackles

mj;mr: i e
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room. Tha Eirst interrogation sesslon tarminates at
this point.

1.

4. Thiws first interrogation session may last
from 30 minutes to several hours based on tha
interrogators’ asssasment of the HVD's reslstance
posture.

The three Conditioning Techniques were used to
bring the HVD to a baseline, daspendant state
* gonductive to meeting interrogation objectives in a
timaly manner,

S —— T T

a. The time pariod between Sesaion One and
gassion Two could be as brief as one hour or more than
24 hours

11
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In nddition, the
medical and psychological personnel obssrving the
Intarregationa muat advise thera are no
contraindications to another laterrogation session.

b.

e, Like the first session, interrogators
approech the FVD, piaca tha walling collar ovar hias

head and arcund hies neck, and stand in front of the
HVDO,

d.

Shnould tha HVD not respond
appropriatealy to the firet questions, the
interrogators will respond with an insult slap or

abdominal slap to ast the stage for further
quastioning.

12
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The intarrogators
will likely use walling once interrogators determine
the HVD is intent on maintaining his resistances
Pobsture,

f. Tha saquence =
may continue for multiple iterations as the
interrogators continue to measure the HVD'a rasistance
posture,

9. To increase the pressurs on the HVD,

water douse the HVD for several minutes.

h. The intarrogators, asaisted by security
officers, will place the HVD back into thes vartical

| shackling position to resume slesp dsprivation.

bl nipulation alse continues, and the HVD
ruaiina giﬁi. White noise (not to exceed 79db) is
usad in the interrogation room. The interrogation
aossion tarminates at this point.

gy e ol g ‘I'

i. Ao noted above, the duration of this session
may last from 30 minutes to several hours based on the
interrogators’ assessment of the MVD'a resistance
poature. In this example of the second messicn, the
following techniques were used: sleep deprivation,
nudity, dietary manipulatien, walling, water dousing,
Attention grasp, insult slap, and abdeminal alap. The
three Conditioning Techniques were used to keep tha
HVD at a baseline, dependent state and to weaken his

=iem--=eoeo— FAsOlve and will te resist.. In comhination with these
three techniquea, other Corrective and Comrcive_ -
Techniques were used throughout the intercogation
S8easlon based on interrogation objeotivea and the
interrogators’ assessment of the HVD's resistance
poaturs.

TOP_Sacqit/ w
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4) SHaasion Three,

In addition, the medical and
paychelogleal personnel observing the interrogations
must Eind no contraindications to sontinumd
interrogation.

b. The HVD remains in sleep deprivation, dietary
manipulation and is nuds.

¢. Like the earlier sessiona, the HVD begins the
sesslon standing against the walling wall with the
walling collar around his neck.

d. If the HVD is atill maintaining a realatanoa
posture, -intarrogators will continue bo uae walling
and watar dousing., All of the Corrective Technigues

{insult slap, abdominal slep, facial hold, attantion
/ grasp] may be used sevaral timesm during this sesaion

based on tha responses and actions of the HVD. B8Skrass
positions and wall standing will be intagrated into
intearrogations :

Intense questioning and walling would be repeated
multiple timea.

Interzogators will often use one technique to support

anothar. As an axample, interrcgators would tell an

HVD in a stcoswy poaltion that ha (HVD) is going back

to the walling wall (for walling) if he fails to hold

the stress position wntil told otherwise by the HVD.

This places addicional stress on the HVD who typically

= mmm = Will try to hold the. stress position for as long am .

possible to avoid the walling wall.

the

]

=
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interrogators will remind the HVD that he ia
responsible for this treatmsnt and can stop it at any

time by cooperating with the interrogators.

a, The Interrogators, aessiated by security
officers, will place tha HVD back into tha vartical
shackling pobditdon to resume sleep deprivation.
Dietary manipulation alec continuas, and the HVD
remaing nude. White noise (pot to excead 79db) is
usad in ths lnterrogation room. The interrcgation
saasion terminates at this point. In this sxample of
tha third seasion; the following technligues were usad:
sleep deprivation, nodity, distary manipulation,
walling, water dousing, attention grasp, inmsult slap,
abdominal slap, strasa positions, and wall standing.

3) Continuing Sessions.

Intsrrogation technigques assassad as balng the most
effective will be amphasized whila technigques will littlae
assassed effectivensss will be minimized.

Filed weith T.J
IB Dodembed 2012

b. The use of cramped confinement may ba
introducad if intarrogatorz assass that 1t will. have

the appropriate affect on tha HVD.

=i

d. Slesp daprivition may continus to tha 70 teo
120 hour ranga, or possibly beyond for tha hardest
reajatars, but in no case exceed the 180-hour time
limit. Sleep deprivation will snd sconer if the
medical or paychologist chsarver finds

15
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contraindications to continued slesp deprivation.

9. Tha lnterrogators’ objective iz to transition
the RVD to & point where he ls participating in a
predictabla, reliable, and sustainable mannar.
Interrogation techniques may atill be applied as
reguired, but becoms less {regquent.

This transition period lasts
trom several daye to several wesks bhased on the HVDs
rasponsas and actiona.

. The entire interregation procesas outlined
above, including-transition, may last for thirty days

16
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: On vercage, tha actual -use of

{ interrogation technigue
H can vary upwards to fiflLemsn days based
; on the resilienca of tha HVD.

If the interrogation
team anticipates the potential need to use
intarrogation techniquas beyond the l0-day approval
pariod, it will submit a new interrogation plan to HQS
for evaluation and approval.

2. Summary.

* Since the atart of this program, interrogatlon techniques
have beon used in combination and separately to achiave
critical intelligence collection shiectivaes.

* The use of interrogation techniques in combination is
assantial to the creation of an interrogation environment
copducive to lantelllgence collection. HVDs are well-
trained, often battle-hardensd terrorist operatives, and

( highly committed to jihad. They are intelligent and

resourceful lsaders and able to resist standard

interrogation approaches.

However, thers ia no template or script that states with
certainty when and how these techniques will be used in
combinatlon during interrogation. However, the examplar
above is a fal:r rapresentation of how those technigues
are actually amployed.

17
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* All CIA interrogations ars conducted on the basis of the
“least coercive measure” principle. Interrogators employ

interrogation techniques in an escalating manner
consistent with the HVD's responses and actiona.

Intelligence production is more sustainable over the long

term if the actual use of interrogation techniques

diminishes steadily and the interrogation anvironment

improves in acgcordance with the HVD's demonatrated

consistent participation with the interrogators.

708 gmed, NOPOR 2R/ /MR
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Iinternational Forensic Expert Group
Statement on Access to Relevant Medical and Other Health Records and Relevant Legal Records for
Forensic Medical Evaluations of Alleged Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

Background

United Nations standards for forensic medical evaluations of alleged torture and ill-treatment are
provided in the UN Manual on the Effective Investigation and Documentation of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment {The Istanbul Protocol).” The Istanbul Protocol
standards are widely recognized by the UN, regional and national human rights bodies and are routinely
applied in courts of law as part of the investigative procedures or scientific evidence.™

Despite international recognition of Istanbul Protocol standards for the effective medical evaluation of
alleged torture or other ill-treatment, there have been a number of recent legal cases in which the
access to information relevant to the discovery of medical evidence material to the case has been
denied, limited, and/or filtered by legal experts and adjudicators on the basis of "national security” or
other concerns.*

The purpose of this statement is to provide legal experts and adjudicators with an understanding of the
need for access to all information, including complete medical and other health records, and relevant
legal records, as a fundamental part of any forensic medical evaluation of allegations of torture and
other cruel, inhuman or degrading treatment or punishment.

The Internaticnal Forensic Expert Group (IFEG)*® consists of 33 forensic medical experts® from 18
countries with a combined total of more than 500 years of experience in the evaluation and
documentation of physical and psychological evidence of torture and ill-treatment. The opinions
expressed in this statement are based on international standards and the experience of IFEG members
in documenting the physical and psychological effects of torture and ill-treatment of thousands of
detainees.

e lacopina V., Dakalipcl, O, Schlar, €, &liden, K., Baykal, T., Kirschner, . et al. Manwal on the EMfective Investigation and Documentation of
Torture and Other Croed, Inhuman or Degrading Treaiment or Punishment (The istanbul Protocol]. Office of the High Commissionsr for Human
Eighty. New Yook and Geneva, United Bations Publications HES/P/PTE. 200 1. Available at:
R ki B BiE S E wmasts! Publicatioss/eraini L wn, pal

Grossman, Clawdio, “The Mormative Value of the litanbul Protegol” In Shedding Light on a Dark Pracice: Using the Blanbul Frotoosd 1o
Drspwmget Torune, editgd by Susanne Kjms and Asger Kjaerum, 11-13, Copsnhagen, Denmark: Intarnaticnal Remabilitation Coungil lof Tarmina
Wictims, 2009,

' nnex 1 of the istanbul Protocal, *The Principles on the EHectrve Investipation and Documentation of Toerture and Other Cruwel,
Inhuman or Degrading Treatment or Punishment” are annesed to General Assembly resolution 557839 of 4 December 2000 and to Comm ission
oh Human Raghts res clation 200043 of 270 April 2000, both adopted withaut & vote
' The limitation of access to medical and ather health recordy b manifest in @ numbser af ways, includeng: providag an incomplets 181 of the
ofimal records; the edinglredactsan of Cevtain infeemation from copies of the onigngl recerdy; prendding semmaries of 1B e records, which
summaries mary be in the form of a single report or short extracts drafted using the original records.
* The term “foreniic medical experts® refers ta health professionsh who are gualified to evaluste physical andfor piycholagical evidence of
alleged Lorture and (Il breatment. They may be physicians andfor mental healih prolewsicnals,
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International Standards for the Medical Evaluation of Alleged Torture and II-Treatment

The Istanbul Protocol provides international, legal standards on protection against torture and sets out
specific guidelines on how effective legal and medical investigations into allegations of torture and ill-
treatment should be conducted.

The Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment [The Istanbul Protocel principles’) require that any investigation
into such allegations must have not only the power, but also the obligation, to obtain all the information
necessary to the inguiry. [Principle 3.a.). Moreover, the alleged victim and their legal representative
must be provided access to any hearing and all information, and shall be entitled to present other
evidence, [Principle 4). The standards require a complete, impartial medical assessment by qualified,
independent medical experts, including a review of the complete medical and other health records as
well as the relevant legal documents.,

It is self-evident that in order to perform a full and impartial medical and legal assessment of any
allegation of torture or other ill-treatment, access 1o the complete medical and other health records, as
wiell as all the relevant legal documents is fundamental. By stating that all necessary and relevant
information must be made available, the Istanbul Protocol Principles emphasize the obligation to gather
as much factual information on the circumstances, events and consequences surrounding the alleged
acts. Medical and other health records provide documentary evidence of the state of mental and
physical health of the individual before and after, and in certain circumstances, during the alleged
events, and are therefore of key evidential value.

Access to other information must also include relevant legal documents that pertain to the case,
including any statements made by material witnesses, including relatives of the alleged victim, access to
first information reports, logs of any detaining authority showing dates of arrest or capture and the
dates and to which authority any transfers were made; interrogation logs, internal investigations ete.
The compilation of all this information is particularly important where the alleged victim is deceased and
therefore unable to provide direct testimony. In the case of a deceased victim, if the body is retrieved,
information on the circumstances of the retrieval and access to any post-mortem reports, where an
autopsy has been, or can be conducted, is also essential. Any imvestigation into cases of suspected extra-
legal, arbitrary or summary executions must be conducted according to the UN standard known as the
Minnesota Protocol.”

Medical and other health records should be taken to include, amongst other things, all notes pertaining
to an individual, whether in written or electronic format, compiled by any health professional including
by physicians, psychiatrists, psychologists, nurses, medical orderlies, or any other health professionals,
whether directly involved in the treatment, care or observation of an individual, or whether made by
health professionals who have attended to, or assessed the individual for any other reason, including to
serve the objectives and purpose of any third party. Medical and other health records also includes the
results of any tests, medical imaging, screening and any other interventions whether preventive,
curative or of any other nature, including photographic and video recordings. The complete medical and

d Principles on the Effective brvestigathon and Documentation of Torture and Cdber Cruel, Inhuman or Degrading
Treatment or Punishmenl. Annex 1 of the Istankul Prodocol
" UN Manual on the effective presrention and investigation of extra-legal, arbitrary and summary executions - 1991 - [*Minnesota Protocol™).
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other health records must be made available following any treatment, care, observation, intervention or
assessment for any purpose, whether these are done with or without the consent of the individual.
According to the Istanbul Protoool:

& Forensic medical evaluations of alleged torture and ill-treatment should include a detailed
assessment as described in Annex IV of the Istanbul Protocol [see Appendix 1],

» Individuals alleging torture and/or ill-treatment should be evaluated by a qualified, independent
forensic medical expert of the individual’s choosing.

# Qualification of expertise in forensic medical evaluations of torture and ill-treatment should be
based on a number of factors including: knowledge of 1) the physical and psychological effects
of torture, 2) specific interview considerations, 3} how to conduct a physical and psychological
evaluation, and 4) how to interpret such information, as well as the expert’s experience in
conducting forensic medical evaluations of alleged torture and ill-treatment.

» Comprehensive forensic medical evaluations of torture and ill-treatment may require
considerable time to conduct, sometimes more than six hours, divided into several interviews,
The evaluations require an opportunity to interview the alleged victim and to conduct both
physical and psychological examinations, and possibly to obtain additional diagnostic tests and
further consultations, In some cases, psychological symptoms may have a neurological {physical)
basis (e.g. cases where brain injury has occurred) and therefore may require neuropsychiatric
evaluation as well.

= Forensic medical evaluators should have access to the crime scene of alleged torture and ill-
treatment and access to personally interview material witnesses of the alleged events.

Full disclosure of all relevant medical and other health records as well as relevant legal records is
essential to ensuring transparent, impartial and objective forensic medical evaluations of alleged
torture and ill-treatment

In cases of alleged torture and ill-treatment full disclosure of all medical and other health records as well
as relevant legal records is fundamental and obligatory to ensuring a transparent, impartial and
objective investigation of the facts and the formulation of forensic medical opinions.

A review of medical and other health records of an alleged victim of torture or other ill-treatment
requires access to complete, unabridged medical and other health records. Access to complete records
is of particular importance where no physical and psychological evaluations of an individual's allegations
of torture and ill-treatment have been conducted, for whatever reason.

Review of complete medical and other health records must be conducted by qualified, independent
forensic medical experts with specific knowledge and experience relating to the physical and
psychological effects of torture and ill-treatment. The absence of qualified, independent forensic
medical experts to review and render opinions on medical evidence of alleged torture and ill-treatment
may preclude the proper discovery of material medical evidence and undermine the legitimacy of
judicial decisions.

Forensic medical evaluations of torture and ill-treatment assess the extent to which an individual’s
allegations of violations may correlate with physical and psychological findings. Forensic medical
opinions on the degree of consistency between individual allegations of torture and other ill-treatment
and specific physical and/or psychological findings depend on the internal consistency of material

UNCLASSIFIED//FOR PUBLIC RELEASE
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medical evidence and corroboration by relevant information contained in relevant medical and other
health records as well as relevant legal records.

Medical and other health records, as well as relevant legal documents are essential to forensic medical
evaluations of alleged torture and ill-treatment for many reasons including the following:

* they may corroborate specific allegations of violations including: specific methods applied to the
alleged victim, descriptions of instruments used, restraint positions, frequency and intensity of
forces applied, protective barriers that may mitigate physical forces and subsequent physical
evidence.

* some acts may be presumed by non-clinicians to be innocuous, even when practiced in
combinations and over extended periods of time {e.g. forced nakedness, temperature
manipulation, sensory deprivation, sensory bombardment, prolonged isolation, techniques of
asphyxiation), but may cause severe and prolonged mental pain or suffering, which may only be
evident following examination by a qualified forensic medical expert.

» they may contain health professionals’ observations of physical and/or psychological reactions,
before, during or after interrogation practices, incident reports, documentation of injuries, or
lack thereof, and/or the condition of the alleged victim.

* they may be critical im establishing a timeline of the alleged violations that is necessary 1o
understanding the development of physical and psychological symptoms and disabilities, as well
as the subsequent healing of injuries.

» they may assist in identifying the alleged perpetrators, and in establishing a foundation for the
intent of the alleged perpetrators to inflict physical and/or mental harm.

# the assessment of “severe physical and psychological pain or suffering,” which form part of the
definition of torture, usually requires specific medical knowledge and specific information
gathered from the individual alleging torture or other ill-treatment in a clinical interview.

# the nature and extent of psychological reactions to torture and ill-treatment depend on the
meaning individuals assign to traumatic experiences. Assessment of psychological evidence of
torture and ill-treatment, therefare, requires a detailed understanding of the circumstances of
the alleged violations that are often found in medical and other health records as well as
relevant legal records.

» forensic medical experts need complete medical and other health records, as well as relevant
legal records to form opinions on the likely physical and/or psychological reactions that may be
expected from the alleged violations, with due consideration to individual mitigating and
potentiating factors,

¢« forensic medical expert opinions on the causation of physical and psychological symptoms and
disabilities [i.e. torture and ill-treatment vs. illness and disease) also require a comprehensive
understanding of information contained in complete medical and other health records as well as
relevant legal documents.

UNCLASSIFIED//FOR PUBLIC RELEASE
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* forensic medical experts require access to all medical and other health records, as well as
relevant legal records to assess for the possible exclusion of incriminating evidence. Such
exclusions may be evident when the allegations of viclations by the alleged victirm are highly
consistent with physical and/or psychological findings (i.e. multiple lacerations on the back
consistent with allegations of whipping), but there is no supporting documentation in the
medical or relevant legal records.,

s complicity of health professionals in torture and ill-treatment practices is well documented,®
either in the form of direct participation and/or the neglect, misrepresentation, or concealment
of medical evidence. Access to all medical and other health records as well as relevant legal
records is necessary to the forensic medical evaluator's assessment of possible complicity of
health professionals (direct or indirect) in alleged violations, and whether medical or mental
health care was needed, requested and/or provided, understanding that withholding of medical
care may in itself constitute a form of torture or ill-treatment.

Determinations of relevant medical and other health records as well as relevant legal records for
forensic medical evaluations

Medical and other health records serve to document medical practices, to communicate and coordinate
clinical practice and the care of individuals. Understanding the content and significance of medical
records requires medical knowledge and practical experience.

The use of adjudicators, legal or national security experts, to extract, summarize, or redact medical
records, is contrary to best practices and susceptible to result in misconceptions and distortions that
undermine the value of any materials presented as ‘medical’ evidence. These legal or security experts do
not have the required expertise to determine the significance and relevance of the information
contained in the medical or other health records; nor to interpret medical jargon and abbreviations; nor
to interpret the significance of medical tests; nor to recognize any omissions in the medical records and
their potential significance.

Medical records generally include components that are interrelated, {e.g. physician progress notes,
nurse's notes, physician orders, diagnostic tests, prescribing and treatment records etc.). The relevance
of any one entry in one or more of these components, or the lack thereof, may not be apparent to non-
clinicians,

In addition, review of medical and other health records as well as relevant legal documents by a forensic
medical expert in an assessment of physical and/or psychological evidence of torture and ill-treatment
requires additional knowledge and experience.

Medical records may contain information that may seem irrelevant to allegations of torture and ill-
treatment 1o individuals who are not gualified forensic medical experts. For example, psychological

" Sep: Stover E, The Opea Seerel: Torture and the Medios) Profeision (n Chile. Washington, DC: American Astociation for the Advancement of
Sence; 1987 lacoping V, Heisler B, Pishever 5, and Kirschrser RH, Prysician Complicity in Misrepresemiation and Omsision of Medical Evidence
im Post-Detention Medical Examénations i Turkey. AL 1990; I T6:196-802; and lacopino ¥, Xerakis SH. Neglect of Medical Eviderce of
Touture b Guantinamso Bay: a case sevies. PLof Medicine. 84} 1001027, doi: 101371 /journal.pmed 100102 7. Avallabile at
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diagnoses of “routine stressors of confinement” or a "personality disorder” may seem reasonable unless
one were to know that certain symptoms are more likely to be due to post-traumatic stress disorder
associated with alleged violations than what may be documented in the medical record.”

Forensic medical experts are often requested by legal counsel to assess an alleged victim's mental
competence and whether medical care was needed and/or was adequately provided to a particular
standard. Expert opinions on such matters also require a comprehensive review of medical and other
health records as well as relevant legal records by a qualified expert.

Attempts to deny, limit, and/or filter medical and/or legal information that is relevant to the
independent forensic medical experts assessment of alleged torture and ill-treatment not only preclude
a comprehensive forensic evaluation of material medical evidence, but in the absence of compelling
legal justification, may represent willful concealment of acts or omissions that amount to breaches of
imternational or national law, obstruction of justice, and to breaches of medical ethics and professional
conduct.

MNational Security Considerations

Mational security concerns are often advanced to deny full disclosure of medical and legal documents to
the alleged victim's legal counsel and independent forensic medical experts. Under such circumstances,
legal experts and/or adjudicators determine what medical and legal information is relevant for the
alleged victim to make his or her claim. Legal experts and adjudicators do not have the requisite
expertise to determine relevant information for forensic medical evaluations. The filtering of medical
and other health records as well as relevant legal records by legal experts and adjudicators, therefore, is
likely to result in the neglect and/or distortion of material medical evidence and may undermine the
validity of judicial decisions.

Medical records that are professionally and ethically compiled and maintained should contain
information that does not impinge upon national security. [n the Inter-American Court of Human Rights
it was determined that a 5tate could not rely on the doctrine of "state secrets” as the basis for denying
access to information relevant to serious human rights violations."

Redaction of some information, such as names and locations, may be justified on the basis of national
security, as long as the judge has full access to this information. Allegations of viclations should never be
redacted, however. Efforts to conceal allegations of violations limit the liability of the alleged
perpetrators and obstruct justice for crimes of torture and ill-treatment, and thereby underming
national security.

Information which is deemed as “classified” should be made avallable to independent forensic medical
experts after appropriate security clearance has been obtained.

" lacoping ¥, Kenakis SH. Neglect of Medical Evidence of Torture in 'Euarrunlrrl-u Bay: a cate series. PLof Mn.-d.lclm.- Bid): e1001027T.
:I-m 10137 journal preed 100103 T, Avadlable a1 http e 1.0 o i i [
" anber- Amierican Cowrt of Heman Rights Gomet Lund et :I V. !ra:lliljlﬂ
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International law regarding standards for access to or review of medical records by medical experts or
legal representatives

The right to access personal information is enshrined in international law. It is recognized that everyone
has the right of access to data which has been collected concerning themselves, whether this
information is held by governments or by private entities, and to have this infarmation rectified.
particulal!;. States must guarantee that people can access the information contained in their medical
records.

1183
In

Where there are prima facie reasonable grounds to believe that any act of torture has occurred under a
States’ jurisdiction, the United Mations Convention Against Torture stipulates that a prompt and
impartial investigation must occur.” The UN Committee Against Torture concluded that the alleged
victim must be allowed access to their medical records as a part of the investigation into the
allegation." Even in cases where there was no allegation of torture or ill-treatment, the Committee
Against Torture established that a detainee and their legal representative have the right to access all the
registers kept in relation to their detention, including their medical records.'®

The UN Subcommittee on the Prevention of Torture (5PT) ' has adopted the position that any medical
records made during deprivation of liberty form a part of the information relevant to the investigation of
any allegation of torture or other ill-treatment.”® The UN Committee Against Torture further confirmed
the importance of the access to medical records when it concluded that the National Preventive
Mechanisms, established under the Optional Protocol to the Convention Against Torture, had the right
to examine all detention related documents, including medical records.”

The Standards of the European Committee for the Prevention of Torture™ | CPT) state that patients
should have the right to consult the contents of their prison medical files, unless this is inadvisable from
a therapeutic standpoint, and the patient should be able to ask for this information to be communicated
to their families and lawyers or to an outside doctor. Therefore according to the CPT standards, if the
patient consents to their medical files being transmitted to a third party, then the 5tate is under an
obligation to do so.

The alleged victims of torture who are seeking access to their complete medical and other health
records, have usually been, or may still be a detained or imprisoned person, whose detention was, or is
under the control of the jurisdiction that now refuses to provide access to the complete records. The
Human Rights Committee found that in lodging a complaint against a State of serious human rights
violations, the State is often the sole holder of key evidence, for instance persenal medical records,”” Itis

'f!urnpﬂn Union Charter of Fundamental Bights. 2010/C 83/0%. Protection of Personal Data.

¥ hpnual report af the Inter-Americen Commission oo Human Rights 3008 Volume I| Repoet of the Office of the Special Rapportews for
Freedom of Expression

" leer-American Commission on Human Rights, Access ta Inforenation an Repreductrs Healik irem a Husnan Rights Perspective.
OEASSer LWL 2018

" United Mations Comaetion Against Toeture 1984, Artiches. 17 and 13,

" UN Committes Againit Torture Concluding Observations on Bosnia and Herregovina., CATAC/SIHACOS -5 (CAT 3011).

" UN Committes Against Torture Corcluding Observations an Tajikistan. CATACTIE O [CAT 2004,

"ﬂplim"'rntm:nl to the Consention againat Torture and other Cneed, inhuman or Degrading Treatment or Punishment
Adopted on 18 Decamber 2007 by UN Goneral Assembly. AfRES/S7/109

" sge for gxample UM Subcommitiens om the Praventien of Torture cousdny visit 1a the Maldives. CAT/)OR/MOY1 2009

" UN Committes Againgt Torturd Contluding Observatsans on Moldeva, CAT/CrMDASNCOY? (CAT, 2000 Maldewa

* CPT Standasds. Ewropean Commiitiee for the Prevention of Tortwre and Inheman or Gegrading Treatment or Panishment
(CPTICPTInd/E [2002] 1 - Rew. 2000,

" Telityin v. Russion Federation [BBR/1995), ICCPR, AJS0740 vol, 1| |29 March 2004] 60,
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purely therapeutic reasons such as when the information may prove a hazard to their health.”* To
exercise this right the individual must be entitled to a complete copy of these medical and other health
records, both for the purposes of ensuring continuity of care upon transfer or release,” and also for use
in seeking legal remedy or reparations concerning any allegations of unethical or unprofessional health
care practices, or concerning allegations of any other acts or omissions that may give rise to civil or
criminal liability in domestic or international law. When an individual alleges, or there is reason to
suspect, that torture or other forms of ill-treatment have taken place, there is a further obligation on
the authorities holding this information to provide full access.™

A proper assessment that any intervention by a health professional was warranted, appropriate, and
was carried out according to accepted standards of practice can only be made through verification of
the accuracy and completeness of medical and other health records.™ International standards of
professional ethics expressly prohibit participation, whether thraugh acts or omissions, of health
prafessionals, especially physicians, psychiatrists and nurses, in torture or other cruel inhuman or
degrading treatment or punishment.” Ethical standards also prohibit any form of participation in the
interrogation process of a detainee, or indeed, the use of any individual’s medical information to aid an
interrogation.’ An assessment of whether health professionals participated in acts of torture or other
ill-treatment, through acts, emissions or through the provision of medical information, may only be
made through examination of the complete medical and other health records. The deliberate
withholding of medical care for detainees, either for mental or physical illness or injury, but in particular
for victims of torture or other ill-treatment may in itself constitute cruel, inhuman or degrading
treatment or punishment." Any omission in the provision of appropriate care by health professionals
may be revealed through examination of the complete medical and other health records.

Access to complete medical and other health records are necessary to enable a proper determination of
whether health professionals, who were either directly involved in the assessment, treatment or care of
an individual who alleges to have been tortured, or who were invalved in any form of physical,
psychological or psychiatric assessment or evaluation of an individual, acted in accordance with
accepted national and international principles and standards or professional care and professional
ethics, as well as in conformity with national and international law. This includes the duty to report any
suspected cases of torture or other ill-treatment that they may have witnessed or been aware of. In
recognition of the fundamental nature of the prohibition of participation in torture for physicians, the

T MAA Declasation af Lisban oo the Rightt of the Patient, Adogted 1981 and Revised 2005,

* The Eurppean Committee for the Prevention of Torture Standards. 2010 Paragraph 46.

“* W MM Declaration of Lishaon on the Rights of the Patient. Adopted 1981 snd Bevised 2005

* The Eurcpean Committes for the Prevention of Torture Standards [2010] at paragraph 61 stabed that any sigra of wickence obuened when a
pridanar is medically scroamed om his admisison o the establishman ahould be Full.l recoddied, [ogether with any relivant Pataments By the
peinanar and the dectod's cortluiiand, Further, this infermansan should be made available 1o the prisoner.

" Thie Evrapean Commates for thi Provention of Torue Standards (2000} a1 paragraph 39 states vhat medical records provice an everall view
of the health care situation in the prison, at the same time a3 highlighting specific problems which may arise.

Y United Maticns Principles of Medicsl Ethics Relevant to the Rale of Health Persannel, in the Protection of Prisonens and Detainess Againit
Tortwre and Other Cruel, Inhamar, or Degrading Treatment or Punithment. Adopted by General Assembly resolution 37/1%40f 18 December
1SR2; World Medicsl Asociation. Declaratssn of Tokyo - Guadelings for Physiciens Conomining Torture and olker Cruel, Inhisman or Degrading
Traatment o Punishmant in Relation 1o Detention and Imprisonment Adapied 1975, Revised 2006; ternationsl Cownol of Nurses. Pasition
Statemernt an Toetwre, Death Penalty and Participation by Nuses in Executions. Adopled in 1958 Reyized in 2003 and 3006, Internaticnal
Council of Nurses. Position Statement on Murses’ Rode bn the Care of Defainees and Prisorers. Adopted in 15308, Revised in 2006, Waorld
Peychiatric Association, Madrid Declaration. Adopled 1996 and Revised 2006,

" warld Medical Association, Declaration of Tokys, Parsgraph ; UN Pringiples of Medicsl Eikics, principle 4,

" Repans of the UN Special Rappesteur of Temure 1o the UN Human Rights Ceaneil 2011,
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World Medical Association has recently promoted the creation of a mechanism to monitor States
adherence to the Declaration of Tokyo.™

Conclusion

The Istanbul Protocol standards for the investigation of allegations of torture and other ill-treatment
require a complete, impartial medical assessment by qualified, independent forensic medical experts,
including the review of complete medical and other health records as well as relevant legal documents.

Based on our extensive experience in criminal and civil cases, full disclosure of all relevant medical and
other health records as well as relevant legal records is fundamental and obligatory to ensuring a
transparent, impartial and objective investigation of the facts and the formulation of forensic medical
opinions in cases of alleged torture and ill-treatment.

Relevant medical and other health records as well as relevant legal records should not be denied,
limited, and/or filtered by legal experts and adjudicators as this may preclude the discovery of material
medical evidence and undermine the validity of judicial decisions.

*About the International Forensic Expert Group

The International Forensic Experts Group [IFEG) was established in 2009 by the International
Rehabilitation Council for Torture Victims [IRCT) in partnership with the Department of Forensic
Medicine, University of Copenhagen. It consists of prominent international forensic experts with
extensive experience in the evaluation and documentation of torture and ill-treatment. These
independent experts participate in investigations of alleged torture and ill-treatment and provide
impartial forensic reports and legal testimony on their findings. They also provide consultative and
technical advice on medical legal issues related to torture and ill-treatment,

Alempijevic, Djordje
Associate professor, Institute of Forensic Medicine, University of Belgrade,
Serbia

Beriashvili, Rusudan
Associate Professor of Forensic Medicine, Tblisi State Medical University,
Georgia

Beynon, Jonathan

Medical doctor, Independent expert on visits to places of detention and the documentation of torture,
Formerly Co-ordinator for Health in Detention, International Committee of the Red Cross, Geneva,
Switzerland

Duque, Maximo Alberto Pledrahita
Forensic Pathologist, former head of national forensic services in Colombia,

" Wik Recommendation on the Development of a Manitoring and Reporting Meckanism to Permit Audit of Adberence of $tates to the
Declaration of Tokyo. Adopted by the 62 WA General Assembly, Montevideo, Uruguay, October 2001,
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Colombia

Duterte, Pierre

Medical doctor and psychotherapist, private practice therapist/family counselor,
Founder of Parcours d'Exil

Framce

Fernando, Ravindra
Senior Professor of Forensic Medicine and Toxicology, University of Colombo,
5rl Lanka

Fincanci, Sebnem Korur
Professor in forensic medicine, Istanbul University, member of IRCT council,
Turkey

Hansen, Steen Holger
Deputy Chief Pathologist,
Denmark

Hardi, Lilla
Psychiatrist, head of section on torture issues at WPA, director of Cordelia Foundation,

Hungary

Hougen, Hans Petter
Professor; Chief Forensic Pathologist,
Denmark

lacoping, Vincent

Senior Medical Advisor, Physicians for Human Rights; Adjunct Professor of Medicine,
University of Minnesota Medical 5chool

sa

Mendonga, Maria Cristina

Consultant Forensic Pathologist, Portuguese National Institute of Forensic Medicine.
Professor of Forensic Medicine, University of Coimbra,

Portugal

Modvig, Jens

Health Programme Manager, Clinical Associate Professor, Rehabilitation and Research Centre for
Torture Victims. Former Secretary-General of IRCT,

Denmark

Maorcillo Mendez, Maria-Dolores
Forensic Medical Doctor, National Institute of Legal Medicine and Forensic Sciences,
Colombia

Payne-James, lason
Consultant Forensic Physician, Director Forensic Healthcare Services Ltd, Honorary Senior Lecturer

11
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Cameron Forensic Medical Sciences. Barts & the London School of Medicine & Dentistry,
London. President of WPMO,
UK

Peel, Michael

General Pracitioner - Clinical Lead for Central London Community Healthcare; Former senior medical
examiner at Medical Foundation,

LK

Rasmussen, Ole Vedel

Former member of UN Committee Against Torture and European Committee for the Prevention of
Torture,

Denmark

Reyes, Hernan
ICRC doctor working on detention issues since 1982; currently based in Beijing,
Chile/switzerland

Rogde, Sidsel
Forensic Pathology Professor,
Norway

Sajantila, Antti

Professor, Specialist in forensic medicine. Head of the Department of Forensic Medicine, Hjelt Institute,
University of Helsinki,

Finland

Treue, Felicitas

Psychologist and psychotherapist. General Coordinator, Colectivo Contra la Tortura y la
Impunidad, Mexico,

Germany

Vanezis, Peter
Professor Forensic pathology
UK

Vieira, Duarte Nuno

Professor of Forensic Medicine and Forensic Sciences, University of Coimbra; Head of the National
Institute of Forensic Medicine of Portugal. Former President of 1AFS, IALM, WPMO and ECLM,
Portugal
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Appendix |
(Istanbul Protocol, Annex IV, Guidelines for medical evaluation of torture and ill-treatment)

|. Case information

Date of exam:

Exam requested by (name/position).

Case or report No:

Duration of evaluation: hours, minutes

Subject's given name:

Birth date: Birth place:

Subject's family name:  Gender: malefemale

Reason for exam: Subject's 1D No:

Clinician’s name: Interpreter (yes/no), name:

Informed consent: yes/no If no informed consent, why?:
Subject accompanied by (name/position):

Persons present during exam (name/pasition):

Subject restrained during exam: yes/no; If “yes”, how'why?
Medical report transferred to (name/position/ID No.):
Transfer date: Transfer time:

Medical evaluationfinvestigation conducted without restriction (for subjects in custody):
yes/no

Provide details of any restrictions:

Il. Clinician's qualifications (for judicial testimony)

Medical education and clinical training
Psychological/psychiatric training

Experence in documenting evidence of torture and ill-treatment
Regional human rights expertise relevant to the investigation
Relevant publications, presentations and training courses
Curriculum vitag

lll. Statement regarding veracity of testimony (for judicial testimony)

For example: | personally know the facts stated below, except those stated on information
and belief, which | believe to be true. | would be prepared to testify to the above statements
based on my personal knowledge and belief.”

IV. Background information

General information (age, cccupation, education, family compaosition, etc.)
Past medical history

Review of prior medical evaluations of torture and ill-treatment
Psychosocial history pre-amest.

V. Allegations of torture and ill-treatment

1. Summary of detention and abuse

2, Circumstances of arrest and detention

3. Initial and subsequent places of detention (chronology, transportation and detention
conditions)

4, Narrative account of ili-treatment or torlure (in each place of detention)

5. Review of torture methods.

VI. Physical symptoms and disabilities

13
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Describe the development of acute and chronic symptoms and disabilities and the
subsequent healing processes.

1. Acute symptoms and disabilities

2. Chronic symptoms and disabilities.

Vil. Physical examination

. General appearance

. Skin

. Face and head

. Eyes, ears, nose and throat

. Oral cavity and teeth

. Chest and abdomen (including vital signs)
. Genito-urinary system

. Musculoskeletal system

. Central and peripheral nervous system.

000 =) O 00 P L3 B o-a

Vill. Psychological history/examination

. Methods of assessment

. Current psychological complaints

. Post-torture history

. Pre-torture history

. Past psychological/psychiatric history

. Substance use and abuse history

. Mental status examination

. Assessment of social funclioning

. Psychological testing: (see chapter VI.C.1. for indications and limitations)
. Neuropsychological testing (see chapter VI.C.4. for indications and limitations).

20 00~ 0% (N Fa L B =

—

IX. Photographs
X. Diagnostic test results (see annex |l for indications and limitations)
Xl. Consultations

XIl. Interpretation of findings

1. Physical evidence

A Correlate the degree of consistency between the history of acute and chronic physical
symptoms and disabilities with allegations of abuse.

B. Correlate the degree of consistency between physical examination findings and
allegations of abuse. (Mote: The absence of physical findings does not exclude the
possibility that torture or ill-treatment was inflicted.)

C. Correlate the degree of consistency between examination findings of the individual with
knowledge of torture methods and their commaon after-effects used in a particular region.

2. Psychological evidence

A. Correlate the degree of consistency between the psychological findings and the report of
alleged torture.

B. Provide an assessment of whether the psychological findings are expected or typical
reactions to extreme stress within the cultural and social context of the individual.

C. Indicate the status of the individual in the fluctuating course of trauma-related mental
disorders over time, i.e. what is the time-frame in relation to the torture events and where in
the course of recovery is the individual?

14
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D. ldentify any coexisling stressors impinging on the individual (e.g. ongoing persecution,
forced migration, exile, loss of family and social role, etc.) and the impact these may have on
the individual.

E. Mention physical conditions that may contribute to the clinical picture, especially with
regard to possible

evidence of head injury sustained during torture or detention.

Xlll. Conclusions and recommendations

1. Statement of opinion on the consistency between all sources of evidence cited above
(physical and psychological findings, historical information, photographic findings, diagnostic
test results, knowledge of regional practices of torture, consultation reports, etc.) and
allegations of torture and ill-treatment.

2. Reiterate the symptoms and disabilities from which the individual continues to suffer as a
result of the alleged abuse.

3. Provide any recommendations for further evaluation and care for the individual.

XIV. Statement of truthfulness (for judicial testimony)

For example: °| declare under penalty of perjury, pursuant to the laws of ........ {country), that
the foregoing is true and correct and that this affidavit was executed on ................. (date) al
cevreeereres LCIY), covremrnne.. (StAME OF province).”

XV. Statement of restrictions on the medical evaluation/investigation (for subjects in
custody)

For example: "The undersigned clinicians personally certify that they were allowed to work
freely and independently and permitted to speak with and examine (the subject) in private,
without any restriction or reservation, and without any form of coercion being used by the
detaining authorities™; or “The undersigned clinician(s) had to camy out his/her/their
evaluation with the following restrictions: ..........."

XVI. Clinician's signature, date, place

XVI. Relevant annexes
A copy of the clinician's curriculum vitae, anatomical drawings
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