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GOVERNMENT MOTION TO 

RECONSIDER 120C IN PART SO THE 
COMMISSION MAY TAKE INTO 
ACCOUNT DECLASSIFICATION 

EFFORTS UNDERWAY AT PRIOR 
PROSECUTION REQUEST, CLARIFY 
THE DISCOVERY STANDARD THE 
COMMISSION IS APPLYING, AND 

SAFEGUARD NATIONAL SECURITY 
WHILE ENSURING A FAIR TRIAL 

May 15, 2014 

1. Timeliness: This response is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905 and is timely pursuant to Military Commissions Trial Judiciary Rule 

of Court (R.C.) 3.7.c.(l) . 

2. Response: The Commission should summarily deny the prosecution's motion for 

reconsideration without argument. 

3. Overview: This Commission should acknowledge what the government's motion for 

reconsideration really is: a ploy to toll the prosecution's deadline for seeking an interlocutory 

appeal of AE120C. This is evidenced by the prosecution's inability to present any new relevant 

law or facts that warrant reconsideration. The government cannot continue to run from the 

consequences of its choices or, worse, seek to enlist this Commission as an accomplice. Indeed, 

if not for the government's persistent over-classification of authorized and unauthorized acts of 

torture and abuse, an order to produce details and witnesses to the accused's pre-trial conditions 
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of confinement would be unremarkable. "The eyes of the world are on Guantanamo Bay. Justice 

must be done there, and be seen to be done there, fairly and impartially." Hamdan v. Gates, 565 

F. Supp. 2d 130, 137 (D.D.C. 2008). 

The prosecution seeks reconsideration of this Commission's narrowly tailored order to 

produce information about highly relevant aspects of the accused's pre-trial confinement. 

Specifically, after fi nding that the material was necessary for effective representation, the 

Commission ordered the government to produce a limited class of meaningful discovery related 

to the fom-year period in which the goverrtment admits to torturing the accused. Indeed, the 

accused was tortured so brutally and so systematically during this period that the government' s 

own mental health evaluation found he continues to suffer from complex post-traumatjc stress 

disorder and depression. This diagnosis was confirmed by Dr. Sondra Crosby who corroborated 

the fact that the accused was subjected to prolonged and extreme forms of physical, emotional, 

and sexual torture. The evidence this Commission ordered the government to produce in 

AE120C adds the necessary context to the govemment's admitted, substantiated, and 

corroborated torture of Mr. Al-Nashi1i that effective investigation, mitigation, and representation 

require. The government chose to torture the accused. And it chose to try him hi this military 

commission, whose lax rules Tespecting confrontation and self-incrimination require - by statute 

- a more searching factual inquiry into whether evidence was derived from torture or cruel, 

inhuman, and degrading treatment. Without such evidence, the accused will be prevented from 

conducting a proper investigation, presenting an adequate case in mitigation, and will be denied 

effective assistance of counsel. 

4. Burden of Persuasion: The government bears the burden of persuasion as the moving 

party. R.M.C. 905(c)(l)-(2). 
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5. Statement of Facts: 

a. The accused is charged with multiple offenses in violation of the Military Commissions 

Act of 2009, 10 U.S .C. §§ 948 et seq. , Pub. L. 111-84, 123 Stat. 2574 (Oct. 28, 2009). He was 

arraigned on 9 November 2011. For the nine years preceding his arraignment, he was held in 

extrajudicial detention by the United States. Four of those years were spent in the CIA' s 

Rendition, Detention, and Interrogation ("RDI") Program, which involved a protracted 

conspiracy to operate torture chambers in an apparent violation of federal and international law. 

Though Mr. Al-Nashiri is an accused ten-01ist before this Commission, he is also a victim of that 

conspiracy's perpetration of extreme forms of physical, psychological, and sexual torture. 

b. CIA employees who witnessed the application of some of the torture inflicted on the 

accused described it as "tough to watch." John Rizzo, Company Man: Thirty Years of 

Controversy and Crisis in the CIA 5 (Simon & Schuster 2014). Video recordings of 

waterboarding, including videos of Mr. Al-Nashiri, showed CIA agents "crying'' and "gagging" 

as they were compelled to caiTy out the conspiracy's aims. Jd. at 8. 

c. The former CIA General Counsel, John Rizzo, confirmed that when he learned of the 

techniques that would be the center of the torture conspiracy, they "sounded sadistic and 

tenifying." Jd. at 185. As an attorney he concluded: 

I had never before been confronted with a CIA proposal that even potentially 
transgressed the federal anti-torture statute, but parts of what the CTC 
[Counterterrorism Center] was contemplating certainly seemed ~lt least close to 
whatever the legal line was. My first reaction was to tell the CTC, at a minimum, 
to forget waterboarding. It just seemed frightening, like a plot line out of Edgar 
Allan Poe ... this had huge, unprecedented trouble written all over it. 

Jd. at 186. Mr. Rizzo claims to have advised the CIA Director of the likely illegality of the 

torture conspiracy and that " it [didn't] matter what the justification is, even it's being done to 

prevent another nine-e]even." ld. at 187. The public record is clear that unauthorized, improvised, 
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inhumane, and undocumented detention and inten ogation practices came to define the tmture 

conspiracy. Central Intelligence Agency Inspector General, Special Review, Counterterrorism 

Detention and Interrogation Activities (September 2001 - October 2003) <j[258 (7 May 2004). 

d. The defense filed AE120, a classified motion to compel information in the possession of 

any foreign government and the United States related to the arrest, detention, rendition, and 

interrogation of the accused. The motion encompassed a 9 August 2012 discovery request for 75 

line items of various records and documents (AE120, Attachment A), and seven 7 additional 

requests for information. (AE 120, <j[~[ 2b- 2h). The prosecution had refused to provide 

responsive discovery to 75 of the line items in the 9 August 2012 request. The prosecution 

opposed the motion to compel, claiming that it had previously fulfilled all of its discovery 

responsibilities and that the information was not discoverable. (AE120A). 

e. Because of the classified nature of the :information requested, the motion was argued in 

camera pursuant to M.C.R.E. 505 on 22 February 2014. See Unofficial/Unauthenticated 

Redacted Transcript of the Al Nashiri (2) Motions Hearing Dated 22 February 2014, from 9:14 

AM to 11:05 AM at 2988- 3062. On 14 March 2014, pursuant to the Commission's order from 

the bench, id. at 2993-97, the prosecution filed AE120B, an supplemental inventory of discovery 

provided in response to defense's line item discovery request with justifications for discovery 

that it had withheld. 

f. In its original opposition, and during argument, the prosecution cited a litany of statutes, 

rules, and case law concerning discovery standards and its obligations to provide discovery. 

(AE120A, at 4-7). The defense argued from that same body oflaw, which established its legal 

obligations to conduct preuial investigation, to question the integtity of evidence that was likely 

derived directly or indirectly from torture, to develop extenuation and mitigation evidence in 
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order, and to provide effective assistance of counsel in a capital tlial. (AE120, at 11-15). In short, 

the parties did not disagree about what the legal authorities were, but only how those legal 

authorities should be applied to the defense's specific discovery requests. 

g. In issuing its decision on AE120, the Commission appropriately viewed the prosecution's 

obligation to provide discovery broadly in light of the capital referral of the charges agai nst the 

accused and the defense's ethical duty to conduct pre-trial investigation to develop the fu ll range 

of exculpatory, mitigation and, extenuation evidence. Nevertheless, the Commission only 

granted a very narrow and limited subset of the information the defense requested. On a line-by-

line basis, the Commission denied 40% of the defense requests and ruled that the government 

had already provided discovery responsive to another 40% of the defense request. AE120C, 

therefore, granted the defense only 20% of the information that the defense maintains is 

necessary to mount an adequate defense on the merits and in mitigation. 

h. So that there would be no suggestion that the Commission was allowing public disclosure 

of the material ordered produced, the Commission fmther admonished the patties of their 

obligations under Protective Orders AE013M, "Protection of Classified Information Throughout 

All Stages of Proceedings" and AEO 14C "Protected but Unclassified Information" and the 

procedures of M.C.R.E. 505. 

i. The government's deadline for fil ing an interlocutory appeal with the Court of Military 

Commission Review was to expire on 24 April 2014. Under the government CMCR precedent, 

the government had the ability to toll that deadline by filing a motion for reconsideration before 

it expired. On 23 April2014, the prosecution filed AE120D, asking this Commission to 

reconsider AE120C. 

6. Argument: 

Filed with T J 
14 May 2014 

Appellate Exhibit 120E (AI-Nashiri) 
Page 5 of49 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

The prosecution's motion for reconsideration is a procedurally flawed and substantively 

frivolous pretext through which it has and continues to toll its deadline for filing an interlocutory 

appeal. Its motion contains no new relevant facts. Tt contains no new relevant law. It does not 

even comply with the basic procedural rules this Commission has required for the filing of this 

kind of supplemental pleading. This Commission should summarily deny this motion. 

A. AEl20D is a pretextual effort to toll the time for filing an interlocutory appeal. 

The Military Commissions Act gives the government ten days to file an appeal from a 

discovery order that compels the disclosure of classified information. 10 U.S .C. § 950d(d)(2). By 

filing a motion for reconsideration on 23 April2014, the government exploited a loophole that 

the CMCR created in this jurisdictional deadline. In United States v. Khadr, 717 F. Supp. 2d 

1203, 1207 (C.M.C.R. 2007), the CMCR held that a motion for reconsideration filed within the 

statute's deadline for interlocutory appeals on a motion to dismiss stays that deadline until the 

motion is decided. The government filed this motion for reconsideration the day before the 

statute required it to take an interlocutory appeal to the CMCR. To the ex tent that AE 120C was 

issued over one month ago, the government has already got what it wanted: delay. Its pretextual 

use of a motion for reconsideration has allowed it to unilaterally convert a ten-day statutory 

deadline into a more than thirty-day enlargement. Summarily denying this motion promptly will 

minimize the violence the prosecution has done to Congress ' intended procedural scheme. 

B. The prosecution's motion does not comply with the rules of this Commission and 
should be summarily denied 

Even assuming arguendo that the prosecution's pretextual pleading techniques are a 

petmissible trial strategy, the prosecution fai led to comply with the basic procedural 

requirements the Military Commission Tlial Judiciary has imposed to discourage substantively 

frivolous filings . The purpose of a motion for reconsideration is not to give a losing party the 
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opportunity to pound on the table a second time. It is "to correct manifest etTors of law or fact or 

to present newly discovered evidence." Steele v. Aramark Corp. , 535 Fed. Appx. 137, 143 (3d 

Cir. 2013). In this respect, a motion for reconsideration is no different than any other 

supplementary pleading and has accordingly been treated as such by the Military Commission 

Trial Judiciary, which has admonished counsel that reconsideration "should be limited to a 

change in the facts or Law, in instances where the ruling is inconsistent with case law not 

previously briefed." United States v. Mohammad, AE155F, Order at 1 (17 Apri12013) (emphasis 

added). 

Under the rules this Commission has promulgated, a motion for reconsideration 

constitutes a supplemental filing insofar as it is "an additional filing in regard to a previously 

filed motion, response, or reply." R.C. 3.5(e). As such, under the 4 June 2013 amendments to the 

Military Commission Trial Judiciary's Rules of Court, a supplemental filing, such as AE120D, 

requires leave of the Commission and must contain an affirmative statement of whether it 

contains new facts not known at the time of filing, newly decided case law, or both in a 

separately numbered paragraph. !d. This separately numbered paragraph must, in turn, provide a 

concise summ ary of the new facts or case law and state why the Commission should consider the 

new facts or case law. Failure to comply with these rules is dispositive. For example, when the 

defense filed AE113C, asking the Commission to reconsider its mling on AE113B, this 

Commission rejected the fi ling for f~tilure to comply with R.C. 3.5(e) and denied the motion for 

leave to file supplement in AE1 13D. (See Attachments A & B). 

The prosecution's filing in AE120D was not accompanied by any prior or 

contemporaneous motion for leave to file a supplemental filing. The prosecution's motion does 

not contain a separately numbered paragraph outlining any new facts or newly decided case law 
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with a summary of why the Commission should consider them. Indeed, as discussed below, 

AE120D contains no new law or facts at all. The defense therefore objects to the prosecution's 

failure to comply with the plain terms of the mles and further objects to this Commission's 

selective enforcement of those rules. If compliance with the procedural rules promulgated by the 

Military Commission Trial Judiciary is important enough to deprive a capital accused of his right 

to be heard on a motion for reconsideration, then the prosecution should be subjected to the same 

stringent requirements. Fairness, transparency and justice demand at least this much. 

C. AE120D offers no new law that is relevant to the prosecution's discovery 
ob1igations in this case. 

There has been no change in the law of discovery in the month since this Commission 

issued AE120C or even the year-and-a-half that AE120 was pending before it. Instead, the 

prosecution renews the same arguments this Commission previously rejected. The Commission 

was fully briefed by both parties and heard extensive oral argument. The Commission was made 

aware of the applicable case law. Indeed, the principle case law, statutes, and rules cited in the 

prosecution's motion for reconsideration were included, discussed, and argued in the parties' 

original briefing. 

There is also no uncertainty about the legal standard that this Commission applied. 

Production of evidence in the possession of the prosecution is requll"ed when it is relevant to the 

preparation of the accused's case on the merits, for rebuttal of the prosecution's evidence, or in 

mitigation of the sentence the prosecution is seeking to impose. R.M.C. 70l(c)(l); United States 

v. Vanderwier, 25 M.J. 263, 269 (C.M.A. 1987) ("When the defense requests documentary 

evidence, it will generally be provided upon a showing, that the material is relevant . .. and that 

the request . .. is reasonable."); United States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004) (the 

military rules of discovery "focus on equal access to evidence to aid the preparation of the 
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defense and enhance the orderly administration of military justice"). The only additional burden 

for classified discovery is a finding that "such classified information would be noncumulative, 

relevant, and helpful to a legally cognizable defense, rebuttal of the prosecution's case, or to 

sentencing[.]" 10 U.S.C. § 949p-4(a)(2). Given the highly unusual nature of the government's 

evidence, the charges, and the mitigation demands of this case, those are necessarily broad 

standards. The Commission, by finding that this material was necessary for effective 

representation, exercised its discretion well withjn the bounds of that standard. 

To be sure, the Commission granted a small portion of discovery that the prosecution did 

not believe met this standard. But in any reasonable light, the Commission denied far more than 

it granted and what was granted was exceedingly narrow. While the defense believes that this 

limited grant of discovery was far too limited, nothing on the face of AE120C suggests that the 

Commission failed to apply the legal standards argued by the parties. Indeed, this Commission 

explicitly adopted the prosecution's standard for production. AE120C <][4 ("The Prosecution 

accurately outlined the various statutes, Military Commission Rules, and case law concerning 

discovery standards and a prosecutor's obligations to provide discovery to a defense team."). 

Appellate courts review a military judge's application of those standards for an abuse of 

discretion. United States v. Jones, 69 M.J. 294, 298 (C.A.A.F. 2011) (citing United States v. 

Morris, 52 M.J. 193, 198 (C.A.A.F. 1999)). The only debate is whether this Commission abused 

its discretion in applying this standard. Given the nature of the proceedings, perhaps the 

prosecution can convince the CMCR or the D.C. Circuit that this Commission did so. But mere 

disagreement with how the Commission exercised its discretion does not constitute a change in 

the law or a "manifest error of law" requiring reconsideration. 

To its credit, the prosecution is candid that it cannot demonstrate that the Commission 

applied the wrong standard . Instead, it is left claiming that "it is unclear whether the Commission 
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applied [the cotTect] standard[.]"AB120D, at 14. Accordingly, the prosecution insists instead that 

the Commission should "reconsider its Order and faithfully apply it, comprehensively and in 

detail. '' ld. Put more succinctly, the prosecution complains that jf it is to lose an argument before 

this Commission, that the military judge is obligated to write out an elaborate explanation that 

comprehensively details every reason why. Such an unorthodox request is vittually unhecu·d of in 

any other American court. 

As an initial matter, the defense would highlight the fact that it has filed hundreds of 

pleadings in this case and that AE120C is one of the lengthiest rulings from this Commission on 

any issue. This is despite the fact that many of the Commission's rulings against the defense 

have been on highly complex and novel questions of law on which the parties have written briefs 

running into the dozens of pages. This is first time that the prosecution has expressed 

dissatisfaction with the Commission's economy of language. 

More to the point, however, is the impropriety and arrogance of demanding that a trial 

judge write a "better" decision to facilitate a party's interlocutory appeal. Military judges are 

presumed to know the law and to follow it. United States v. Prevatte, 40 MJ 396, 398 (CMA 

1994), citing United States v. Vangelisti, 30 MJ 234 (CMA 1990). Absent clear evidence to the 

contrary, judges are presumed to apply the applicable case and statutes. United States v. 

Williams, 50 M.J. 397, 400 (C.A.A.F. 1999) ("While an express disclaimer by a military judge 

of consideration of such evidence is preferable, it is not required."). Even where a military 

judge's ruling is regarded as "not clearly worded," reviewing courts still presume the military 

judge knew the law and acted accordingly. United States v. Va.ngelisti, 30 M.J. 234, 240 (CMA 

1990) (upholding a military judge's factual findings on a waiver of counsel issue where the 

appellate court found the trial decision supported by the record despite "imprecise language" in 
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the ruling.) Over time, this presumption has been expanded by CAAF into new areas such as a 

military judge acting as sentencing authority. United States v. Sanders, 67 M.J. 344, 346 

(C.A.A.F. 2009) (citing United States v. Bridges, 66 M.J. 246, 248 (C.A.A.F. 2008)~ United 

States v. Erickson, 65 M.J. 221, 225 (C.A.A.F. 2007); United States v. Mason, 45 M.J. 483, 484 

(C.A.A.F. 1997). 

The only benefit the prosecution appears to hope to gain from greater prolixity is a bigger 

target to shoot at when it "seek[s] further guidance for the Commission via interlocutory appeal." 

(AE120D, at 4). In other words, rather than file an interlocutory appeal within the timetables 

provided by Congress, the prosecution is using a motion for reconsideration to demand that the 

Commission issue another more comprehensive and detailed justification for its exercise of 

discretion, solely for the benefit of the prosecution when it attacks the order in an appellate court. 

The defense is unaware of any precedent in which a party, after prevailing in persuading the trial 

court to adopt its legal standard and to award it 80% of what it has requested, has demanded that 

a trial judge effectively draft an appellate brief justifying himself. 

D. AE120D offers no new facts that are relevant to the prosecution's discovery 
obligations in this case. 

The torture inflicted upon the accused is at the center of thjs case. The prosecution has 

indicated that intends to rely on the accused's statements to investigators, which were taken after 

four years of torture. The prosecution has indicated that intends to rely on a vast body of hearsay, 

much of which will have been the poisonous fruit of the tortlJTe of the accused and his alleged 

co-conspirators. The prosecution wishes to kill the accused if he is found guilty. Pre-trial 

conditions of confinement and the defendant's reactions to those conditions are quintessential 

facts in mitigation. The evidence the defense requested the prosecution to provide and, in 
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particular, the discovery this Commission ordered the prosecution to produce are the most 

ordinary exemplars of relevance and necessity in a capital case. 

The prosecution does not bring forward new facts to contradict those conclusions. In fact, 

none of the facts the prosecution has cited are new. Instead, the prosecution asks the Commission 

to reconsider AE120C because "[t]he President is committed to making public the findings of the 

[Senate Select Committee on Intelligence ("SSCI")] Report." (AEI20D, at 10). The prosecution 

further asserts, without citation, that "[t]he President intends the declassification process to be 

expeditious." /d. In support of its argument, the prosecution offers up two letters from Kathryn 

H. Ruenuuler to members of Senate, related not to AE120C, but to a Senate request to declassify 

the executive summary of a report the Senate conducted into the RDI Program. (AE120D, 

Attachments B, C). 

Only one of these letters even mentions military commissions. That mention, however, 

simply states that "[t]he President shares [the Senators'] commitment to facilitating the 

prosecution of those charged in connection with the 9/11 terrorist attacks, and the 

Administration will continue to take all appropriate steps to help supp01t these military 

commission proceedings, including through declassification (sic) of information relating to the 

RDI program." (AE120D, Attachment Bat 1) (emphasis added). What is more, this vague pledge 

of transparency was written on 10 February 2014 - two weeks before AE120 was argued and a 

month before the prosecution filed its supplemental responses in AE120B. By not raising this 

possibility with the Commission during argument or in AE 120B, the prosecution has waived 

any right it may have had to claim this is a new fact. It is obvious that the prosecution was 

hoping the Commission would simply deny the defendant's request in AE 120 and in that hope 

chose to remain silent about the supposed declassification efforts. 
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The second letter from Ms. Ruemmler is simply a follow-up to her earlier letter, where 

she assures the Senators that the President is working to declassify summary portions of the 

SSCI Report and adds nothing to the discussion. 

Even if these statements about the Executive Summary to the SSCI Report were 

somehow "new," they are wholly irrelevant to this Commission's decision in AE1 20C. Defense 

access to the SSCI Report is a separate discovery issue cunently before this Commission in 

AE206. In that motion the defense has requested an unredacted copy of the entire SSCI Report. 

In light of its motion here, the prosecution strangely, but predictably opposes production of an 

unredacted copy of the SSCI report. However, in whatever form it is ultimately produced to the 

defense, redacted or unredacted, the SSCI Report will neither offer the same information, nor 

serve as adequate subs6tutes for the discovery compelled in AE120C. 

The SSCI Report was created by the Senate for its own purposes and will necessarily be 

limited to information synthesized by the government for the purposes of a Senate investigation. 

A report from the Senate on the broad policy implications of the torture conspiracy at the heart of 

the RDI Program are not and cannot be a sufficient substitute for the actual documents and 

witnesses relevant to the central issues of this case and this accused. Nor have they been properly 

proffered by the prosecution for that purpose pursuant to R.M.C. 505. The prosecution's efforts 

to highlight the declassification of the Executive Summary and the SSCI report is nothing more 

than a diversion designed to distract the Commission into inaction or worse, unwarranted 

withdrawal of AE120C. 

Defense counsel in a capital case have an "obligation to conduct thorough and 

independenT investigation relating to the issues of both guilt and penalty." American Bar 

Association, Guidelines for the Appointment and Performance of Defense Counsel in Death 
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Penalty Cases, (Rev. Ed. February 2003), Guideline 10.7 (emphasis added). Because of the broad 

scope on evidence that a sentence must consider in the mitigation phase of the death penalty 

case, the corr-esponding duty and responsibility for investigating the sentencing case is 

"unparalleled." Brown v. State, 526 So. 2d 903, 908 (Fla. 1988) (citing Hitchcock v. Dugger, 

481 U.S . 393,394 (1987)); see also Eddings v. Oklahoma, 455 U.S . 104, 113-115 (1982); 

Lockett v. Ohion, 438 U.S. 586, 604 (1978); Russell Stetler, Mitigation Evidence in Death 

Penalty Cases, THE CHAMPION, Jan/Feb. 1999 at 35; ABA CRIMINAL JUSTICE SECTION 

REPORT TO THE HOUSE OF DELEGATES (1990), AM.U.L.REV. 1, 63 (1990). 

Numerous courts have found defense counsel to be ineffective where they have failed to 

conduct an adequate investigation for sentencing. See, e.g., Wiggins v. Smith, 123 S. Ct. 2526, 

2543-44 (2003) (counsel ineffective because, although they obtained some mitigation evidence, 

they failed to uncover gross physical, sexual, and psychological abuse suffered by their client); 

Williams v. Taylor, 529 U.S. 362, 395-96 (2000) (counsel ineffective for failing to uncover and 

present evidence of defendant's "nightmarish childhood," borderline mental retardation, and 

good conduct in prison); Douglas v. Woodford, 316 F.3d 1079, 1087-89 (9th Cir. 2003) 

Brownlee v. Haley, 306 F.3d 1043, 1070 (11th Cir. 2002); Jennyn v. Horn, 266 F.3d 257, 307-08 

(3d Cir. 2001) (counsel ineffective for failing to investigate and present evidence of defendant's 

abusive childhood and "psychiatric testimony explaining how Jermyn's development was 

thwarted by the torture and psychological abuse he suffered as a child"); Coleman v. Mitchell, 

268 F.3d 417, 449-51 (6th Cir. 2001) (though counsel's duty to investigate mitigating evidence is 

well established, counsel failed to investigate and present evidence that the defendant had been 

abandoned as an infant by his mentally ill mother, was raised in a brothel run by his grandmother 
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where he was exposed to group sex, bestiality and pedophilia, and suffered from probable brain 

damage and borderline personality disorder). 

Critically, the agencies of the government that provided the underlying information to the 

Senate investigators (and presumably the prosecution) have demonstrated a consistent pattern 

and practice of obstruction and deceit when asked to provide evidence about the torture 

conspiracy. These agencies have deceived several federal cowts, as well as the 9/11 

Commission. The desire to hide the truth about its behavior includes the destruction of evidence 

a federal judge ordered preserved and produced. 

"When an [intelligence community] component has actively participated in a criminal 

investigation or prosecution--that is, has served in a capacity that exceeds the role of providing 

mere tips or leads based on information generated independently of the criminal case--it likely 

has aligned itself with the prosecution and its files are subject to the same search as would those 

of an investigative law enforcement agency assigned to the case." United States v. Libby, 2006 

U.S. Dist. LEXIS 9431, at *10-*15, *21-*30 (D.D.C. Mar. 10, 2006); see also 9 United States 

Attorney's Manual, Criminal Resource Manual§ 2052(B)(l) (2002). The CIA Inspector General 

itself found that CIA agents have a demonstrated personal interest in the disposition of its RDI 

detainees, and particular interest in those who could provide incriminating evidence about 

torture. Central Intelligence Agency Inspector General, Special Review, CountertetTorism 

Detention and Interrogation Activities. (September 2001 - October 2003) <]{237 (7 May 2004). It 

is therefore impossible for the defense to prepare arguments, interview witnesses, or develop a 

mitigation case on the issues covered by AE120C based on whatever portions of the executive 

summary of the SSCI Report the Executive Branch ultimately decides to declassify for public 

consumption. 
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Moreover, whatever contribution the executive summary of the SSCI Report might make, 

indeed whatever contribution the entire SSCI Report might make, the prosecution has only 

offered promises from political leaders that an executive summary of the findings of the SSCI 

Report may one day be declassified and made publically available. While the defense does not 

dispute the claims about the White House's supposed genera] interest in ensuring a prompt 

classification review of the Executive Summary of the SSCI report, these facts are neither new 

nor can they have any bearing on this Commission's decision in AE120C. Assuming for the sake 

of argument that the Executive Summary of the SSCI Report, indeed assume the entire SSCI 

Report, is going to be declassified and made public soon, its content is still unknown to the 

parties of this Commission. As the prosecution has repeatedly represented to the Commission, 

the prosecution has neither seen nor assessed the contents of the SSCI rep01t, which is "still in 

the possession and control of the Legislative Branch." (AE206A, 1[6). 

Politicians make many promises. See, e.g., E.O. 13492,75 Fed. Reg. 7847, 7848 (Jan. 22, 

2009) (ordering the Guantanamo Bay detention facility be closed by January 2010). Past 

promises of transparency provide no basis on which to believe the redacted version of the 

Executive Summary of the SSCI Report released to the public will satisfy the prosecution's 

discovery obligations under AE120C. History instead suggests that the executive summary will 

be heavily redacted. For example, the publicly released version of the May 2004 CIA Inspector 

General report on Counterterrorism Detention and Intenogation Activities from September 2001 

to October 2003, contains a section entitled "Water boarding Technique." With the exception of 

paragraph 99, a partial sentence in paragraph 100, one sentence of footnote 48, footnote 53, and 

one sentence in paragraph 122, this section is wholly redacted from page 45, paragraph 99, to 

page 68, paragraph 163. 
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Promises by politicians to the public of transparency are not the same thing as 

compliance with judicial orders in recognition of the prosecution's discovery obligations in a 

capital case. If the Commission finds, however, that "President[ial] suppoJt[] [to] making public 

the Committee's important review of the historical RDI program," (AE120D, Attachment C), is a 

fact warranting reconsideration, it must abate the proceedings until that review is complete. That 

will allow the parties to review the adequacy of the declassified executive summary as a 

replacement for the categories of information covered by AE120C. Reconsidering the 

Commission's decision on the promise that a redacted summary of a Senate Teport will one day 

be forthcoming, however, contravenes any notion of faimess, transparency, or justice. 

Without the evidence ordered produced in AE120C, the accused wiU be denied his right 

to a proper investigation, a case in mitigation, and effective assistance of counsel. There is no 

basis for reconsideration. No new facts or laws have been presented. The law requires that this 

Commission summarily deny the prosecution's motion. 

7. Oral Argument: Because the prosecution has not complied with the procedural 

prerequisites prior to fi ling AE 120 D, the prosecution' s request should be summarily denied. In 

that event, defense does not request oral argument on this motion. However, should the 

Commission apply a different set of Tules for the prosecution than it does for the defense, 

argument is warranted. 

8. Witnesses: If oral arguments are granted, the defense will request the following 

witnesses based upon assertions in the govemment' s motion: 

A. President of the United States, Mr. Barack Obama 

B. Former CIA Attomey, Mr. John Rizzo 
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D. Mr. Jose Rodriquez, former Head of the Counterterr-orism Center 

E. t-n.r•n<>r FBI Employee and witness to the actual employment of 
mtenogation techniques 

F. CIA employees interviewed as Part of Mr. John L. Helgerson' s May 2004 CIA IG 
Report (their names are redacted from the report and thus unknown to the defense.) 

G. CIA employees and contractors involved in the application of Enhanced Intenogation 
Techniques inflicted upon the accused 

9. List of Attachment.,: 

A. Defense's Originalll3C Filing and e-mail, dated 12:09 PM, 13 March 2014 (11 
pages) 

B. 113C Filing after the initial filing was rejected by the Military Commissions Trial 
Judiciary, dated 3:55 PM, 13 March 2014 (17 Pages) 
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Is/ Thomas Hurley 
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CERTIFICATE OF SERVICE 

I certify that on the day of this filing, I electronically filed the forgoing document with 

the Clerk of the Court and served the foregoing on all counsel of record by e-mail. 
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Assistant Detailed Defense Counsel 
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ATTACHMENT 
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From: 
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Cc: 

Subject : 

Date: 
Attachments: 

ALCON, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

AE113C US v Nashiri - Supplement Delense Motion to Compel Production of Discovery Regarding Security 
Protocols and aassification Guidance 
Thursday, March 13, 2014 12:09:54 PM 

The defense in U.S. v. ai-Nashiri respect fully submits AE 113C Supplement Defense Motion to Compel 
Production of Discovery Regarding Security Protocols and Oassification Guidance. There are no 
attachments to this motion . The appropriate parties are included in this email. 

Very Respectfully, 

se 1-':::0Y:::OIPn:::O I 

Office of Chief Defense 
Militar Commissions 

caution: This communication may be privileged as attorney work product and/or attorney-client 
communication or may be protected by another privi lege recognized under the law. Do not distribute, 
forward, or release without the prior approval of the sender or DoD OGC Office of Military Commisions, 
Office of the Chief Defense Counsel. In addition, this communication may contain individually identifiable 
information the disclosure of which , to any person or agency not entitled to receive it, is or may be 
prohibited by the Privacy Act , 5 U.S.C. §552a. Improper disclosure of protected information could result 
in civil action or criminal prosecution. 
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UNITED STATES OF AMERICA 

v. 

ABO AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHIRJ 

AE 113C 

SUPPLEMENT TO DEFENSE MOTION 
TO COMPEL THE PRODUCTION OF 

DISCOVERY REGARDING SECURITY 
PROTOCOLS AND CLASSIFICATION 

GUIDANCE 

13 March 20 14 

1. Timeliness: This request is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905 and is timely pursuant to Military Commissions Trial Judiciary Rule 

of Court (R.C.) 3.7.b.( l). 

2. Relief Requested: Pursuant to Rule for Mi)jtary Commission (R.M.C.) 701 the military 

commission should order trial counsel to produce the following documents: 

a. Any order, directive, statute or regulation that gives rise to or defines "presumptively 
classified" information as a category or sub-category of classified information as it is 
defined in Executive Order 13526. 

b. Any order, directive, statute or regulation that gives rise to or creates "presumptively 
classified" as a separate category of information from those defined in the 
aforementioned executive order. 

c. Any declaration made to any classification authority, as defined in Executive Order 
13526, Section 1.3, as justification for creating the "presumptively classified'' category of 
information. 

3. Overview: The defense has been forced to operate under a regime of "presumptive 

classification" of any information provided by its client si nce 8 December 201 1. This has 

hindered the defense investigation by preventing dissemination and action on information 

provided by the accused and limited the amount and nature of questioning that the defense can 

conduct dming its investigation. For instance, the defense is restricted on how it can use 

information gleaned from the accused in its mitigation investigation. If the accused informs the 

defense of something as benign as the names of his family members, the defense must treat that 
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information as top secret and cannot act upon or divulge that information in conducting its 

investigation. Moreover, because this Commission has forbidden the Privilege Review Team 

from conducting a classification review, the defense must disclose this information to the 

Original Classifying Authority (OCA) for it to be declassified, thus destroying the attorney-client 

privilege. 

The presumptive classification language originated in the government' s requested 

protective order that the military judge adopted on 8 December 2011. (AE13E). Since then, both 

the defense and government have filed motions seeking to remove this language from the 

protective order. (AE112, AE113 and AE13G - 1). 

The defense believes that this presumptive classification requirement is illegal and in 

violation of EO 13526. For these reasons, including the lack of an assigned defense security 

officer, the "presumptive classification" has seriously hindered the defense's ability to 

investigate this death penalty case. The defense has been waiting for a ruling on presumptive 

classification since the order issued by the commission on 6 December 2012 on AE112 and 

AE113. That order dismissed the issues in AE112 and AE1 13 in light of the commission's 

pending ruling on AE13G, AE13 H, and AE l3I. Given the significant delay in awaiting a ruling 

and the importance of this issue affecting attorney-client relationship, the defense seeks the 

production of the evidence necessary to challenge ''presumptive classification." 

4. Burden of Proof and Persuasion: As the moving party, the defense bears the burden of 

persuasion as to any factual issues relevant to the disposition of this motion, which it must 

demonstrate by a preponderance of the evidence. R.M.C. 905(c). The defense is "is entitled to 

the production of evidence which is relevant, necessary and noncumulative." R.M.C. 703(f)(l) . 

The defense's ability to obtain orders for witnesses and other evidence "shall be comparable to 
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the opportunity available to a criminal defendant in a comt of the United States under article III 

of the Constitution." 10 U.S.C. § 949j(a) (2009). Denial of this motion will violate the 

defendant's rights guaranteed by the Fifth, Sixth and Eighth Amendments to the Constitution of 

the United States of America, the Military Commissions Act (MCA) of 2009, the Detainee 

Treatment Act (DT A) of 2005, treaty obligations of the United States and fundamental fairness . 

5. Statement of Facts from Original Motion: 

a. On 11 May 2012, defense counsel sent the prosecution a discovery request to produce 

documents relevant to the aforementioned categories and relevant to the determination of 

pending motions. 1 (Defense Request for Discovery - Presumptive Classification, dated 11 May 

1 2)(Attachmem A). 

b. On 10 Aug 2012, the prosecution responded to the defense request. The prosecution 

denied the request on the basis that, "The defense request does not demonstrate that any of the 

listed items are relevant, necessary, or material to the preparation of the defense. R.M.C. 70l(c); 

R.M.C. 703(f). Material to the preparation of the defense means that the evidence is not just 

theoretically relevant, but that the requested evidence is actually "helpful or beneficial" to the 

defense." (Government Response to Defense Request for Discovery - Presumptive 

Classification, dated 10 Aug 12)(Attachment B). 

6. New Additional Facts for Supplemental Motion: 

a. The military commission entered a protective order in this case stating "all 

statements of the Accused are presumed to contain information classified as TOP 

SECRET/SCI ... " (AE 13E, Par. Vll.A.42, filed 8 December 2011) (This language is identical to 

1 AE1'12, Defense Motion to End Presumptive Classification 
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that presented to the commission in the government's proposed order in AE 13, page 162 of 172, 

filed 28 Oct 2011). 

b. On 20 September 2012, tbe defense moved the court to end presumptive 

classification. (AE 112). 

c. Also on 20 September 20 12, the defense moved the court to compel the 

production of discovery regarding security protocols and classification guidance. (AE 113). 

d. On 9 November 2012, the govenunent moved the commission to remove the 

phrase "presumptive classification" from protective order #1. (AE 130). 

e. On 6 December 2012, the military judge issued a ruling on AE 112 and AE 113. 

In its ruling, the commission found that the "Commission has AE 130, AE 13H, and AE 131 for 

decision, rendering both AE 112 and AE 113 moot. .. pending the resolution of AE 13G, AE 13H 

and AE 131, with leave to tile additional motions on the issue of classitication and security 

procedures if the amended protective order insufficiently allays Defense concerns about the 

handling of classified information." (AE 112C, AE 113B Order). 

f. On 24 January 2013, the defense moved the commission to include the provision 

of a defense security officer in protective order# 1. (AE 13J). 

g. Motions before the commission in AE 13G through AE 13K have not yet been 

decided. 

The defense has been operating under the Tegime of "presumptive classification" since 8 

December 2011. The defense cannot effectively represent Mr. Al-Nashiri, preserve the attorney-

client privilege and adequately investigate this case as long as all of Mr. Al-Nashiri' s statements 

remain "presumptively classified." The documents and basis for establishing "presumptive 

classification" are necessary in order to present any type of meaningful challenge to that 
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determination. The only CUITent avenue available to challenge this classification is through 

another executive agency or court and any documentation supporting the need for "presumptive 

classification" will be needed to make these challenges. Therefore, the commission should 

consider this motion to compel. 

7. Argument: 

Upon request under R.M.C. 70l(c)(l), the defense is entitled to examine and copy 

documents within the control of the United States "which are material to the preparation of the 

defense." "When the defense requests documentary evidence, it will generally be provided upon 

a showing, that the material is relevant ... and that the request ... is reasonable." United States v. 

Vanderwier, 25 M.J. 263,269 (C.M.A. 1987). In applying the materiality test, the benefit of any 

reasonable doubt is resolved in favor of the accused. Morris, 52 M.J. at 197 (citing United States 

v. Green, 37 M.J. 88, 90 (1993)). 

R.M.C. 701(c)(l) is nearly identical to R.C.M. 701(a)(2)(A). The Court of Appeals for 

the Armed Forces have repeatedly held that discovery under the analogous portion of R.C.M. 

701 is not limited to admissible evidence. See United Srares v. Luke, 69 M.J. 309, 319-20 (C.A.A.F. 

2011); United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008); United States v. Roberts, 59 M.J. 323, 

325 (C.A.A.F. 2004). Rather, the military rules of discovery "focus on equal access to evidence 

to aid the preparation of the defense and enhance the orderly administration of military justice." 

Roberts, 59 M.J. at 325. The right to discovery includes materials that would assist the defense in 

formulating a defense strategy. Luke, 69 M.J. at 320; Webb, 66 M.J. at 92. The right to discovery 

also includes infonnation that would assist in other pretrial issues , such as challenges for cause. 

United Stares v. Modesto, 43 M.J. 315, 320 (C.A.A.F. 1995). 

The military has historically engaged in the practice of open-book and liberal discovery. The 

reasons for the military's open discovery practices are plain: 
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Providing broad discovery at an early stage reduces pretrial motions practice and surprise and 
delay at trial. It leads to better-infonned judgment about the merits of the case and 
encourages early decisions concerning withdrawal of charges, motions, pleas, and 
composition of court-martial. In short, experience has shown that broad discovery 
contributes substantially to the truth-finding process and to the efficiency with which it 
functions. It is essential to the administration of justice; because assembling the military 
judge, counsel, members, accused, and witnesses is frequently costly and time consuming, 
clarification or resolution of matters before trial is essential. 

R.C.M. 701 analysis, app. 21, at A21-33 (2008)2
. 

Further, "[c]riminal discovery is not a game. It is integral to the quest for truth and the 

fair adjudication of guilt or innocence." Taylor v. Illinois, 484 U.S. 400, 419 (1988) (Brennan, J. 

dissenting). The federal practice of discovery has recognized a "spirit" in the Federal Rules of 

Criminal Evidence (here Rule 16(a)(l)(E)) that is "designed to provide the criminal defendant, in 

the interest of fairness, the widest possible opportunity to inspect and receive such materials in 

the possession of the government as may aid him in presenting his side of the case." United 

States v. Poindexter, 727 F. Supp. 1470, 1473 (D.D.C. 1989). 

Under the MCA, the accused has a right to present evidence in his defense. 10 U.S.C. § 

949a(2)(A) (The accused has a right "to present evidence in the accused's defense[.]") R.M.C. 

70l(e)(l)(C) requires the trial counsel to provide the defense with any evidence which tends to 

"reduce the punishment." As stated many times before, this is a capital case. See Loving v. 

United States, 62 M.J. 235, 236 (C.A.A.F. 2005) (recognizing that the unique severity of a death 

sentence infuses the legal process with special protections that ensure a fair and reliable trial); 

see also United States v. Walker, 66 M.J. 721 (N.M.C.C.A. 2008) (recognizing the concept that 

"death is different" in reviewing capital cases). And in preparing a capital defense, the defense 

2 The defense relies on Supreme Court and Military Courts-Martial explanations for "material to the preparation of 
the defense." The RMC 701 (c) Discussion ci ting United State v. Yunis, 867 F.2d 617 (D.C. Cir. 1989) is irrelevant 
and inapplicable on the issue of this motion. The Yunis test was created to determine whether a defendant had a right 
to classified information when the Government was claiming privilege under the Classified Information Procedure 
Act (CIPA). 
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must focus on two tasks- preparing a vigorous defense against the underlying evidence and 

preparing an equally vigorous defense against a possible sentencing hearing. See, e.g., R.M.C. 

1004 ('The accused shall be given broad latitude to present evidence in extenuation and 

mitigation.") At times, these two tasks may be intertwined insofar as a defense against the 

charges is also a mitigating reason against the death penalty. 

The government is also under an affinnative obljgation to disclose all evidence that is 

favorable to the accused and material either to the accused's guilt or punishment. . R.M.C. 

701(e); Brady v. Maryland, 373 U.S. 83 (1967). The same disclosure obligation also applies to 

potentially mitigating evidence. R.M.C. 701(e)(l )(c) and 701(e)(3). The fact that this 

information is in the hands of an agency of the United States other than the prosecution does not 

relieve the prosecution from its obligation. Kyles v. Whitley, 514 U.S. 419 (1995); United States 

v. Libby, 429 F. Supp. 2d 1, 6 (D.D.C. 2006). As to what constitutes ' 'the possession of the 

government," the Libby court held as follows: 

[W]hen determining whether the government has possession, custody and [sic, "or"] 
control of documents, the District of Columbia Circuit has found, albeit in the Brady context, 
that documents maintained by other components of the government which are 'closely aligned 
with the prosecution' must be produced .... [T)he "bureaucratic boundary [between agencies is) 
too weak to limit the duty" to discJose. 

429 F. Supp. 2d at 6 (citations omitted; third brackets in original). Relying on this principle, the 

Libby court concluded that the special prosecutor was required to locate and produce documents 

within the Central Intelligence Agency and Office of the Vice-President because those agencies 

were "closely allied" with the Office of the Special Prosecutor. /d. at 11. 

The reqtJested information relates specifically to the defense's ability to communicate 

with and act on any information provided by the accused. If, for example, the accused says to 

the defense, 'you need to go to Booneville, Kansas and talk to Mr. Larry Jones at the local 7111 
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on 5th Street about my alibi the night in question,' that infmmation is presumptively classified. 

Any possible mitigating information specifically regarding conditions of confinement and 

treatment is likewise presumptively classified. For example, "my cell is tbe color purple." The 

information would be presumed classified TOP SECRET/SCI. In order to act on the information 

the defense must seek the review of said information at the sacrifice of the attorney-client 

privilege. Further, in order to challenge the classification determination either in this 

commission, through an executive agency or any other court, the defense must have the 

justification for making the initial presumptive classification determination. 

This has been the status quo since the commission's 8 December 2011 order in AE 13. 

The defense has submitted follow-on motions to change "presumptive classification," in AE 112, 

as has the government in AE13 G. The defense has also filed a motion to compel this same 

discovery in AE 113. The ''presumptive classification" issue in AE 13 has not been decided. 

The issues in AE 112 and AE 113 have been found moot because AE13G, AE13H and AE 131 

are before the commission for decision. (AE 112C and AE 113B Order, dated 6 December 2012) 

The defense has patiently waited for 15 months for a ruling on "presumptive classification" in 

AE 13. Given the time Japse and the importance of the issue, the defense requests that this 

supplement be revisited and the motion to compel be ruled upon. The defense respectfully 

requests the commission to compel the documents requested by the defense so that it may 

present that evidence to the commission for a finding on the need for presumptive classification 

or so that the defense can seek relief with other courts or executive agencies. 

8. Oral Argument: The defense requests oral argument on tbis motion. 

9. Witnesses: None 
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10. Conference with Opposing Counsel: The defense has conferred with the government on 

6 March 2014. As of the time of this filing, the government had not provided a response. 

11. List of Attachments: None 
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Is/Allison Danels 
ALLISON C. DANELS, M~j, USAF 
Assistant Detailed Defense Counsel 

Is/ Thomas Hurley 
THOMAS F. HURLEY 
Assistant Detailed Defense Counsel 
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Assistant Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 

I certify that on the day of filing I electronically filed the forgoing document with the 

Clerk of the Court and served the foregoing on all counsel of record by e-mail this 13lh day of 

March 2014. 
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ATTACHMENT 
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From : 
To: 
Cc: 

Subject: 

Date: 
Attachments: 

ALOON, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

AE 113C US v Nashiri - Defense Motion For l eave to File a Supplemental Rling to AE 'f13B - Supplement to 
Defense Motion to Compel t he Production of Discovery Regarding Security Protocols and Classification Guidance 
Thursday, March 13, 2014 3:55:29 PM 

a!i~S..Y-'~tl!.L:..~~iru:~.t.aa~~~_m~Wn,. t>L&' 1~38 .. S:JI';r.oAm.S<'i..;Q 
Dsfanse Motior; tp Compel thv J~rpducUpa gf n:~ooyyn' R~~cv:-:;·, Protocol& and Cla$$Jfjcanon 
~ld.an\&~.dl 

The defense in U.S. v. ai-Nashiri respectfully submits AE 113C Defense Motion For Leave to Fi le a 
Supplemental Rling to AE 1138 - Supplement to Defense Motion to Compel the Production of Discovery 
Regarding Security Protocols and Classification Guidance. There are no attachments to this motion. 
The appropriate parties are included in this email. 

Very Respectfully, 

Caution: This communication may be privileged as attorney work product and/ or attorney-client 
communication or may be protected by another privilege recognized under the law. Do not distribute, 
forward, or release without the prior approval of the sender or DoD OGC Office of Military Commisions, 
Office of the Chief Defense Counsel. In addition, this communication may contain individually identifiable 
information the disclosure of which , to any person or agency not entitled to receive it , is or may be 
prohibited by the Privacy Act, 5 U.S.C. §552a. Improper disclosure of protected information could result 
in civil action or criminal prosecution. 

Filed with T J 
14 May 2014 

Appellate Exhibit 120E (AI-Nashiri) 
Page 33 of49 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

UNITED STATES OF AMERICA 

v. 

ABD AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHIRI 

AE 113C 

DEFENSE MOTION FOR LEAVE TO 
FILE A SUPPLEMENTAL FILING TO AE 

113B - SUPPLEMENT TO DEFENSE 
MOTION TO COMPEL THE 

PRODUCTION OF DISCOVERY 
REGARDING SECURITY PROTOCOLS 

AND CLASSIFICATION GUIDANCE 

13 March 2014 

1. Timeliness: This request is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905 and is timely pursuant to Military Commissions Trial Judiciary Rule 

of Court (R.C.) 3.7.b.(l). 

2. Relief Requested: The defense requests leave to file a supplement to AE 113B. AE113B 

was ruled moot by the commission in its order of 6 December 2012. This ruling was based on 

the commission's fmding that it "has AE 13G, AE 13H, and AE 131 for decision, rendering both 

AE 112 and AE 113 moot. .. pending the resolution of AE 13G, AE 13H and AE 131, with leave 

to file additional motions on the issue of classification and security procedures if the amended 

protective order insufficiently allays Defense concerns about the handling of classified 

information." The commission bas not yet ruled on AE13G to lin the 15 months since issuing 

its 8 December 2012 order in AE 112D and AE 113B. The heart of the issue is presumptive 

classification of the accused's statements, which hinders defense investigation into its case. 

Given that 15 months has passed since the issue has been presented to the commission with no 

ruling, the defense requests the original discovery in AE 113C to be compelled so that it can 

mount a challenge to presumptive classification at this commission or through another forum. 

3. Affirmative Statement: 

The standard for supplemental filings is outlined in Military Commissions Trial Judiciary 
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Rule of Court 3.5.e., which was most recently amended on 4 June 2013: 

A supplemental filing may only add new facts, not known at time of filing, or 
newly decided case law to an existing motion; it may not raise new issues or 
advance new argument concerning an existing motion. In a separately numbered 
paragraph, a supplemental filing must affirmatively state it contains either new 
facts, not known at the time of filing, or newly decided case law, contain a 
concise summary of the new facts or case law, and state why the new facts or case 
law should be considered by the commission. A Motion for Leave to File a 
Supplemental Filing must be filed either before or contemporaneously with the 
subject supplement. 

The new fact raised in the proposed supplement is the delay in ruling from the 

commission on this important issue. The defense has also requested a defense security 

officer in AE13J, fi led 24 January 2013, but has yet to receive a ruling. Additionally, 

given the pending trial schedule and the limits that presumptive classification has placed 

on defense ability to investigate its case, this issue of resolution on presumptive 

classification is patticularly urgent. 

4. Argument: 

The defense has been forced to operate under a regime of "presumptive classification" of 

any information provided by its client since 8 December 2011. This has hindered the defense 

investigation by preventing dissemination and action on infonnation provided by the accused and 

limited the amount and nature of questioning that the defense can conduct during its 

investigation. For instance, the defense is restricted on how it can use infonnation gleaned from 

the accused in its mitigation investigation. If the accused informs the defense of something as 

benign as the names of his fami ly members, the defense must treat that information as top secret 

and cannot act upon or divulge that infom1ation in conducting its investigation. Moreover, 

because this Commission has forbidden the Privilege Review Team from conducting a 
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classification review, the defense must disclose this information to the Original Classifying 

Authority (OCA) for it to be declassified, thus destroying the attorney-client privilege. 

The presumptive cJassification language originated in the government's requested 

protective order that the military judge adopted on 8 December 2011. (AE13E). Since then, both 

the defense and government have filed motions seeking to remove this language from the 

protective order. (AE1 12, AE113 and AEl 3G - 1). 

The defense believes that this presumptive classification requirement is illegal and in 

violation of EO 13526. For these reasons, including the lack of an assigned defense security 

officer, the "presumptive classification" has seriously hindered the defense's ability to 

investigate this death penalty case. The defense has been waiting for a ruhng on presumptive 

classification since the order issued by the commission on 6 December 2012 on AE112 and 

AE113. That order dismissed the issues in AE112 and AE1 13 in light of the commission's 

pending ruling on AE13G, AE13 H, and AE 131. Given the significant delay in awaiting a ruling 

and the importance of this issue affecting attorney-client relationship, the defense seeks the 

production of the evidence necessary to challenge "pres'Umptive classification." 

5. Oral Argument: The defense does not request oral argument on this motion. 

6. Additional Information: None 

7. Conference with Opposing Counsel: The defense has conferred with the government 

on this motion, the govenunent does not object to the defense filing. 

8. List of Attachments: None. 

Is/ Brian Mizer 
BRIAN L. MIZER 
CDR, JAGC, USN 
Assistant Detailed Defense Counsel 
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Is/ Allison Danels 
ALLISON C. DANELS, Maj, USAF 
Assistant Detailed Defense Counsel 

/s/ Thomas Hurley 
THOMAS F. HURLEY 
Assistant Detailed Defense Counsel 

Is/ Daphne Jackson 
DAPHNE L. JACKSON, Capt, USA F 
Assistant Detailed Defense Counsel 

/s/ Richard Kammen 
RICHARD KAMMEN 
DOD Appointed Learned Counsel 
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CERTIFICATE OF SERVICE 

I certify that on the day of filing I electronically filed the forgoing document with the 

Clerk of the Court and served the foregoing on all counsel of record by e-mail this 13lh day of 

March 2014. 
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Is/ Brian Mizer 
BRIAN L. MIZER 
CDR, JAGC, USN 
Assistant Detailed Defense Counsel 
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AE 113D US v Nashiri - Supplement Defense Motion to Compel Production of Discovery Regarding Securit y 
Protocols and aassification Guidance 
Thursday, March 13, 2014 3:56:29 PM 

Bli.lj~'\Sh:rj · ~duc~~QQ...Qf Qj~<".nvarz.~~.tit:v:.l~atra-s!e; and 
Ctr..ssiticr;t jnr: Gujr!~ 

The defense in U.S. v. ai-Nashiri respect fully submits AE 113D Supplement Defense Motion to Compel 
Production of Discovery Regarding Security Protocols and Oassification Guidance. There are no 
attachments to this motion . The appropriate parties are included in this email. 

Very Respectfully, 

se 1-':::0Y:::OIPn:::O I 

Office of Chief Defense 
Militar Commissions 

caution : This communication may be privileged as attorney work product and/ or attorney-client 
communication or may be protected by another privi lege recognized under the law. Do not dist ribute, 
forward, or release without the prior approval of the sender or DoD OGC Office of Military Commisions, 
Office of the Chief Defense Counsel. l n addition , this comm unication may contain individually ident ifiable 
information the disclosure of which , to any person or agency not entitled to receive it, is or may be 
prohibited by the Privacy Act , 5 U.S.C. §552a. Improper disclosure of protected information could result 
in civi l action or criminal prosecution. 

Filed with T J 
14 May 2014 

Appellate Exhibit 120E (AI-Nashiri) 
Page 39 of49 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

UNITED STATES OF AMERICA 

v. 

ABO AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHIRJ 

AE 113D 

SUPPLEMENT TO DEFENSE MOTION 
TO COMPEL THE PRODUCTION OF 

DISCOVERY REGARDING SECURITY 
PROTOCOLS AND CLASSIFICATION 

GUIDANCE 

13 March 20 14 

1. Timeliness: This request is filed within the timeframe established by Rule for Military 

Commission (R.M.C.) 905 and is timely pursuant to Military Commissions Trial Judiciary Rule 

of Court (R.C.) 3.7.b.( l). 

2. Relief Requested: Pursuant to Rule for Mi)jtary Commission (R.M.C.) 701 the military 

commission should order trial counsel to produce the following documents: 

a. Any order, directive, statute or regulation that gives rise to or defines "presumptively 
classified" information as a category or sub-category of classified information as it is 
defined in Executive Order 13526. 

b. Any order, directive, statute or regulation that gives rise to or creates "presumptively 
classified" as a separate category of information from those defined in the 
aforementioned executive order. 

c. Any declaration made to any classification authority, as defined in Executive Order 
13526, Section 1.3, as justification for creating the "presumptively classified'' category of 
information. 

3. Overview: The defense has been forced to operate under a regime of "presumptive 

classification" of any information provided by its client si nce 8 December 201 1. This has 

hindered the defense investigation by preventing dissemination and action on information 

provided by the accused and limited the amount and nature of questioning that the defense can 

conduct dming its investigation. For instance, the defense is restricted on how it can use 

information gleaned from the accused in its mitigation investigation. If the accused informs the 

defense of something as benign as the names of his family members, the defense must treat that 
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information as top secret and cannot act upon or divulge that information in conducting its 

investigation. Moreover, because this Commission has forbidden the Privilege Review Team 

from conducting a classification review, the defense must disclose this information to the 

Original Classifying Authority (OCA) for it to be declassified, thus destroying the attorney-client 

privilege. 

The presumptive classification language originated in the government's requested 

protective order that the military judge adopted on 8 December 2011. (AE13E). Since then, both 

the defense and government have filed motions seeking to remove this language from the 

protective order. (AE112, AE113 and AE13G - 1). 

The defense believes that this presumptive classification requirement is illegal and in 

violation of EO 13526. For these reasons, including the lack of an assigned defense security 

officer, the "presumptive classification" has seriously hindered the defense's ability to 

investigate this death penalty case. The defense has been waiting for a ruling on presumptive 

classification since the order issued by the commission on 6 December 2012 on AE112 and 

AE113. That order dismissed the issues in AE112 and AE1 13 in light of the commission's 

pending ruling on AE13G, AE13 H, and AE l3I. Given the significant delay in awaiting a ruling 

and the importance of this issue affecting attorney-client relationship, the defense seeks the 

production of the evidence necessary to challenge ''presumptive classification." 

4. Burden of Proof and Persuasion: As the moving party, the defense bears the burden of 

persuasion as to any factual issues relevant to the disposition of this motion, which it must 

demonstrate by a preponderance of the evidence. R.M.C. 905(c). The defense is "is entitled to 

the production of evidence which is relevant, necessary and noncumulative." R.M.C. 703(f)(l) . 

The defense's ability to obtain orders for witnesses and other evidence "shall be comparable to 
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the opportunity available to a criminal defendant in a comt of the United States under article III 

of the Constitution." 10 U.S.C. § 949j(a) (2009). Denial of this motion will violate the 

defendant's rights guaranteed by the Fifth, Sixth and Eighth Amendments to the Constitution of 

the United States of America, the Military Commissions Act (MCA) of 2009, the Detainee 

Treatment Act (DT A) of 2005, treaty obligations of the United States and fundamental fairness . 

5. Statement of Facts from Original Motion: 

a. On 11 May 2012, defense counsel sent the prosecution a discovery request to produce 

documents relevant to the aforementioned categories and relevant to the determination of 

pending motions.1 (Defense Request for Discovery - Presumptive Classification, dated 11 May 

1 2)(Attachmem A). 

b. On 10 Aug 2012, the prosecution responded to the defense request. The prosecution 

denied the request on the basis that, "The defense request does not demonstrate that any of the 

listed items are relevant, necessary, or material to the preparation of the defense. R.M.C. 70l(c); 

R.M.C. 703(f). Material to the preparation of the defense means that the evidence is not just 

theoretically relevant, but that the requested evidence is actually "helpful or beneficial" to the 

defense." (Government Response to Defense Request for Discovery - Presumptive 

Classification, dated 10 Aug 12)(Attachment B). 

6. New Additional Facts for Supplemental Motion: 

a. The military commission entered a protective order in this case stating "all 

statements of the Accused are presumed to contain information classified as TOP 

SECRET/SCI ... " (AE 13E, Par. Vll.A.42, filed 8 December 2011) (This language is identical to 

1 AE1'12, Defense Motion to End Presumptive Classification 
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that presented to the commission in the government's proposed order in AE 13, page 162 of 172, 

filed 28 Oct 2011). 

b. On 20 September 2012, tbe defense moved the court to end presumptive 

classification. (AE 112). 

c. Also on 20 September 20 12, the defense moved the court to compel the 

production of discovery regarding security protocols and classification guidance. (AE 113). 

d. On 9 November 2012, the govenunent moved the commission to remove the 

phrase "presumptive classification" from protective order #1. (AE 130). 

e. On 6 December 2012, the military judge issued a ruling on AE 112 and AE 113. 

In its ruling, the commission found that the "Commission has AE 130, AE 13H, and AE 131 for 

decision, rendering both AE 112 and AE 113 moot. .. pending the resolution of AE 13G, AE 13H 

and AE 131, with leave to tile additional motions on the issue of classitication and security 

procedures if the amended protective order insufficiently allays Defense concerns about the 

handling of classified information." (AE 112C, AE 113B Order). 

f. On 24 January 2013, the defense moved the commission to include the provision 

of a defense security officer in protective order# 1. (AE 13J). 

g. Motions before the commission in AE 13G through AE 13K have not yet been 

decided. 

The defense has been operating under the Tegime of "presumptive classification" since 8 

December 2011. The defense cannot effectively represent Mr. Al-Nashiri, preserve the attorney-

client privilege and adequately investigate this case as long as all of Mr. Al-Nashiri' s statements 

remain "presumptively classified." The documents and basis for establishing "presumptive 

classification" are necessary in order to present any type of meaningful challenge to that 
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determination. The only CUITent avenue available to challenge this classification is through 

another executive agency or court and any documentation supporting the need for "presumptive 

classification" will be needed to make these challenges. Therefore, the commission should 

consider this motion to compel. 

7. Argument: 

Upon request under R.M.C. 70l(c)(l), the defense is entitled to examine and copy 

documents within the control of the United States "which are material to the preparation of the 

defense." "When the defense requests documentary evidence, it will generally be provided upon 

a showing, that the material is relevant ... and that the request ... is reasonable." United States v. 

Vanderwier, 25 M.J. 263,269 (C.M.A. 1987). In applying the materiality test, the benefit of any 

reasonable doubt is resolved in favor of the accused. Morris, 52 M.J. at 197 (citing United States 

v. Green, 37 M.J. 88, 90 (1993)). 

R.M.C. 701(c)(l) is nearly identical to R.C.M. 701(a)(2)(A). The Court of Appeals for 

the Armed Forces have repeatedly held that discovery under the analogous portion of R.C.M. 

701 is not limited to admissible evidence. See United Srares v. Luke, 69 M.J. 309, 319-20 (C.A.A.F. 

2011); United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008); United States v. Roberts, 59 M.J. 323, 

325 (C.A.A.F. 2004). Rather, the military rules of discovery "focus on equal access to evidence 

to aid the preparation of the defense and enhance the orderly administration of military justice." 

Roberts, 59 M.J. at 325. The right to discovery includes materials that would assist the defense in 

formulating a defense strategy. Luke, 69 M.J. at 320; Webb, 66 M.J. at 92. The right to discovery 

also includes infonnation that would assist in other pretrial issues , such as challenges for cause. 

United Stares v. Modesto, 43 M.J. 315, 320 (C.A.A.F. 1995). 

The military has historically engaged in the practice of open-book and liberal discovery. The 

reasons for the military's open discovery practices are plain: 
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Providing broad discovery at an early stage reduces pretrial motions practice and surprise and 
delay at trial. It leads to better-infonned judgment about the merits of the case and 
encourages early decisions concerning withdrawal of charges, motions, pleas, and 
composition of court-martial. In short, experience has shown that broad discovery 
contributes substantially to the truth-finding process and to the efficiency with which it 
functions. It is essential to the administration of justice; because assembling the military 
judge, counsel, members, accused, and witnesses is frequently costly and time consuming, 
clarification or resolution of matters before trial is essential. 

R.C.M. 701 analysis, app. 21, at A21-33 (2008)2
. 

Further, "[c]riminal discovery is not a game. It is integral to the quest for truth and the 

fair adjudication of guilt or innocence." Taylor v. Illinois, 484 U.S. 400, 419 (1988) (Brennan, J. 

dissenting). The federal practice of discovery has recognized a "spirit" in the Federal Rules of 

Criminal Evidence (here Rule 16(a)(l)(E)) that is "designed to provide the criminal defendant, in 

the interest of fairness, the widest possible opportunity to inspect and receive such materials in 

the possession of the government as may aid him in presenting his side of the case." United 

States v. Poindexter, 727 F. Supp. 1470, 1473 (D.D.C. 1989). 

Under the MCA, the accused has a right to present evidence in his defense. 10 U.S.C. § 

949a(2)(A) (The accused has a right "to present evidence in the accused's defense[.]") R.M.C. 

70l(e)(l)(C) requires the trial counsel to provide the defense with any evidence which tends to 

"reduce the punishment." As stated many times before, this is a capital case. See Loving v. 

United States, 62 M.J. 235, 236 (C.A.A.F. 2005) (recognizing that the unique severity of a death 

sentence infuses the legal process with special protections that ensure a fair and reliable trial); 

see also United States v. Walker, 66 M.J. 721 (N.M.C.C.A. 2008) (recognizing the concept that 

"death is different" in reviewing capital cases). And in preparing a capital defense, the defense 

2 The defense relies on Supreme Court and Military Courts-Martial explanations for "material to the preparation of 
the defense." The RMC 701 (c) Discussion ci ting Un ited State v. Yunis, 867 F.2d 617 (D.C. Cir. 1989) is irrelevant 
and inapplicable on the issue of this motion. The Yunis test was created to determine whether a defendant had a right 
to classified information when the Government was claiming privilege under the Classified Information Procedure 
Act (CIPA). 
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must focus on two tasks- preparing a vigorous defense against the underlying evidence and 

preparing an equally vigorous defense against a possible sentencing hearing. See, e.g., R.M.C. 

1004 ('The accused shall be given broad latitude to present evidence in extenuation and 

mitigation.") At times, these two tasks may be intertwined insofar as a defense against the 

charges is also a mitigating reason against the death penalty. 

The government is also under an affinnative obljgation to disclose all evidence that is 

favorable to the accused and material either to the accused's guilt or punishment. . R.M.C. 

701(e); Brady v. Maryland, 373 U.S. 83 (1967). The same disclosure obligation also applies to 

potentially mitigating evidence. R.M.C. 701(e)(l )(c) and 701(e)(3). The fact that this 

information is in the hands of an agency of the United States other than the prosecution does not 

relieve the prosecution from its obligation. Kyles v. Whitley, 514 U.S. 419 (1995); United States 

v. Libby, 429 F. Supp. 2d 1, 6 (D.D.C. 2006). As to what constitutes ' 'the possession of the 

government," the Libby court held as follows: 

[W]hen determining whether the government has possession, custody and [sic, "or"] 
control of documents, the District of Columbia Circuit has found, albeit in the Brady context, 
that documents maintained by other components of the government which are 'closely aligned 
with the prosecution' must be produced .... [T)he "bureaucratic boundary [between agencies is) 
too weak to limit the duty" to discJose. 

429 F. Supp. 2d at 6 (citations omitted; third brackets in original). Relying on this principle, the 

Libby court concluded that the special prosecutor was required to locate and produce documents 

within the Central Intelligence Agency and Office of the Vice-President because those agencies 

were "closely allied" with the Office of the Special Prosecutor. /d. at 11. 

The reqtJested information relates specifically to the defense's ability to communicate 

with and act on any information provided by the accused. If, for example, the accused says to 

the defense, 'you need to go to Booneville, Kansas and talk to Mr. Larry Jones at the local 7111 
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on 5th Street about my alibi the night in question,' that infmmation is presumptively classified. 

Any possible mitigating information specifically regarding conditions of confinement and 

treatment is likewise presumptively classified. For example, "my cell is tbe color purple." The 

information would be presumed classified TOP SECRET/SCI. In order to act on the information 

the defense must seek the review of said information at the sacrifice of the attorney-client 

privilege. Further, in order to challenge the classification determination either in this 

commission, through an executive agency or any other court, the defense must have the 

justification for making the initial presumptive classification determination. 

This has been the status quo since the commission's 8 December 2011 order in AE 13. 

The defense has submitted follow-on motions to change "presumptive classification," in AE 112, 

as has the government in AE13 G. The defense has also filed a motion to compel this same 

discovery in AE 113. The ''presumptive classification" issue in AE 13 has not been decided. 

The issues in AE 112 and AE 113 have been found moot because AE13G, AE13H and AE 131 

are before the commission for decision. (AE 112C and AE 113B Order, dated 6 December 2012) 

The defense has patiently waited for 15 months for a ruling on "presumptive classification" in 

AE 13. Given the time Japse and the importance of the issue, the defense requests that this 

supplement be revisited and the motion to compel be ruled upon. The defense respectfully 

requests the commission to compel the documents requested by the defense so that it may 

present that evidence to the commission for a finding on the need for presumptive classification 

or so that the defense can seek relief with other courts or executive agencies. 

8. Oral Argument: The defense requests oral argument on tbis motion. 

9. Witnesses: None 
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10. Conference with Opposing Counsel: The defense has conferred with the government on 

this motion, the government o~jects. 

11. List of Attachments: None 
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Assistant Detailed Defense Counsel 

Is/ T homas Hurley 
THOMAS F. HURLEY 
Assistant Detailed Defense Counsel 

/s/ Daphne Jackson 
DAPHNE L. JACKSON, Capt, USAF 
Assistant Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 

I certify that on the day of filing I electronically filed the forgoing document with the 

Clerk of the Court and served the foregoing on all counsel of record by e-mail this 13lh day of 

March 2014. 
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