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v. 
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1. Timeliness 

Government Response 
To Defense Mot ion To Find That R.M.C. 

703 Violates 10 U.S .C § 949j(a)(I) And Mr. 
Nashiri 's Const itut ional And Statutory 

Rights To Due Process 

5 October 20 12 

This response is timely filed pursuant to Mili tary Commiss ions Trial Judic iary Rule of 

Court 3.7.c( I). 

2. Relief Sought 

The govern ment respectfully requests that the Commiss ion den y the defense mot ion. 

3. Overview 

R.M.C. 703 fu lly complies with 10 U.S .c. § 949j(a) and does not deny the accused any 

ri ghts to wh ich he is entitled. In the Mili tary Commiss ions Act of 2009 (2009 M.C.A.), 10 

U.S .c. § 948a et seq ., Congress added language to the prior sect ion 949j , of the 2006 M.C.A., 

say ing that "[t]he opportuni ty to obtain witnesses and ev idence shall be comparable to the 

opportuni ty available to a criminal defendant in a court of the Uni ted States under article 111 of 

the Const itut ion." 10 U.S .C § 949j(a)(I) (2009) . Congress also, in the very same 2009 M.CA., 

authorized the Secretary of Defense to promu lgate implementing regulat ions and directed him, in 

so doing, to apply the procedures and rules of evidence used in general courts-martial, except as 

otherwise prov ided in the M.CA., or as he deemed necessary. 10 U.S.c. § 949a(a) (2009) . 

Nothing in the 2009 M.C.A., however, directed , or was intended to direct, the Secretary to 

replace R.M .C 703 with Federal Rule of Criminal Procedure (F.R.CP.) 17. Further, because the 
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substantive standard applied by j udges in both federa l court and mili tary commiss ions to 

determine a party's ri ght to the pnxluct ion of witnesses and evidence is essentially identical- i. e. 

whether the witness 's test imony is relevant and necessary (mili tary comm issions) or relevant and 

material (art icle 111 courts)- the defense's opportuni ty to obta in witnesses and evidence is, in 

fact , comparable to the opportuni ty ava il able in an art icle 111 court, as required by Sect ion 

949j(a)( I). Wh ile the procedures by which the part ies obtain judic ial review differ , those 

procedural differences do not underm ine the comparabili ty of the "opportuni ty to obta in" 

witnesses and ev idence. The defense here can compel the test imony of the same witnesses in 

thi s mili tary comm iss ion that they cou ld call in federa l court, and obtain the product ion of the 

same ev idence, because the substantive ri ght is essenti all y identical in both fora. In addition , 

both military commissions and art icle 111 courts employ nat ionwide subpoena power to compel 

witnesses to appea r and test ify. Consequentl y, Rule for Mili tary Commission (R.M.C.) 703 does 

not violate the statute, as the defense contends. 

4. Burden of Proof 

As the mov ing party, the defense must demonstrate by a preponderance of the evidence 

that the requested relief is warranted . R.M.C. 905(c)( I)-(2); M .C.TJ. Ru le 3.8.a . 

5. Facl'i 

The accused in this case is charged with mult iple offenses rel ated to terrorist attacks 

against the Uni ted States and its alli es . These attacks include the attempted bombing of USS 

THE SULLIVANS (DDG 68) on 3 January 2000, the bombing of USS COLE (DDG 67) on 12 

October 2000, and the bombing of the French supertanker, MY Limburg, on 6 October 2002, 

which together resu lted in the deaths of 18 people, serious injury to dozens of others, and 

significant property damage. On 28 September 20 II , the Convening Authority referred charges 

aga inst the accused for the attacks on COLE and MY Limburg and the attempted attack on THE 

SULLIVANS . 
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In Hamdall v. RWIIsjeid, 548 U.S. 557 (2006), the Supreme Court held that the adopt ion 

by the Pres ident and the Secretary of Defense of mili tary comm iss ion procedures that deviated 

from those governing courts-mart ial was inconsistent w ith the Uniform Code of M ilitary Justice 

("U .C.M J ."). Therefore, as a statutory matter, because the U.C.MJ . imported the requirements 

of Common Art icle 3, and those requirements were not met, the Court detennined that the 

pending m ili tary commissions could not proceed as const ituted . 

In resjXJnse to that deci s ion, Congress enacted the M iJi tary Commiss ions Act ("M .C.A.") 

of 2006, wh ich prov ided statutory authority for the military comm issions, li mited the ir 

jurisdictional scope, codified various offenses triab le by the commiss ions, and refonned the ir 

procedures in various ways to enhance the procedural ri ghts of mili tary commiss ion defendants. 

In 2009, Congress amended the M.CA. as part of the National Defense Authorizat ion 

Act for Fisca l Year 20 I O. See Pub. L. No. 111 -84, div. A, tit. XVllI, 123 Stat. 2574. Prior to 

enact ing that law, Congress took test imony and studied the cond uct of mili tary comm iss ions 

under the 2006 M.C.A. Among the matters considered by Congress in enact ing the 2009 M .CA. 

were critic ism by mili tary commiss ions defense counsel, including the Ch ief Defense Counsel, 

about the 2006 law. In enact ing the 2009 M .CA., Congress inserted a new sentence into sect ion 

949j(a)(I) of the Act. 

The charges against the accused were sworn pursuant to the 2009 M.C.A. In the 2009 

M.C.A. , Congress prov ided accused persons facing trial by mili tary comm iss ion with 

unprecedented protect ions. Congress gua ranteed unprivileged enemy be lligerents many of the 

same procedural and substantive ri ghts the Uniform Code of Mili tary Justice affords prisoners of 

war. I For the accused in a cap ital case, the M.C.A. and Rules for M ili tary Comm iss ions prov ide 

add itional procedural protections.2 

I See, e.g., 10 U.S .c. § 949a(b)(2) (granting the accused the right to present evidence in the 
accused's defense; to be present at all appropriate sess ions of the m ili tary commiss ion; to 
counsel, includ ing counse l learned in the applicable law relating to capital cases; to self
representat ion; to suppression of evidence that is not reliable or probat ive; and to suppress ion of 
evidence that is undul y prejud ic ial); id. § 949c(b) (granting the accused the ri ght to counse l); id. 
§ 949h (granting the accused the ri ght to not be tried tw ice for the same offense); id. § 949j 
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6. Law and Argument 

I. R.M.C. 703 Fully Complies with 10 U.s.c. § 949j(a) 

The defense argues that R.M.C. 703 violates Sect ion 949j(a) of the 2009 M.C.A., 10 

U.S .c. § 949j(a) (2009), because the procedures by which the defense requests witnesses and 

evidence in a mili tary comm iss ion (l ike those used in courts-mart ial) differ from the procedures 

used in art icle III courts under the Federal Ru les of Criminal Procedure. The defense is 

mistaken. 

A. R.M.C. 703 Provides the Defense a Comparable Opportunity To Obtain 
Witnesses and Evidence to the Opportunity Available in an Article ITI 
Court 

Sect ion 949j(a) of the 2009 M.C.A. does not require that mili tary commiss ions use 

procedures identical to those in the Federal Ru les of Cr iminal Procedure. It onl y requires that 

the substantive "opportuni ty to obtain" witnesses and ev idence be comparable to the opportunity 

to obtain witnesses and evidence in an artic le III court. 10 U.S .c. § 949j(a) . R.M .C. 703 

sati sfies that requirement by applying a comparable substantive standard for the compulsory 

product ion of witnesses and evidence in both fora. 

In evaluating the comparabili ty of the "opportuni ty to obta in" witnesses and evidence, the 

proper focu s must be on whether the accused actually has any legal entitlement to such testimony 

or evidence. Examinat ion of the standards for the issuance of compulsory process (i .e. the 

accused's lega l entitlement) in both m ili tary commissions and art icle 111 courts reveals that a 

(granting the accused the opportuni ty to obta in witnesses and other evidence); id. § 949s 
(granting the accused the ri ght aga inst cruel or unusual punishments); id. § 950g (granting the 
accused the ri ght to review by the Uni ted States Court of Appea ls for the District of Columbia 
Circu it); id. § 950h (granting the accused the ri ght to appe llate counsel). 

2 See, e.g., 10 U.S .c. § 949m (prohibiting a mili tary commission from sentenc ing any person 
to death unless, illter alia, "a ll members present at the time the vote was taken concurred in the 
sentence of death" ; "tr ial counsel expressly sought the penalty of death by filing an appropr iate 
not ice [of wh ich aggravating factors the prosecut ion intends to prove] in advance of tr ial"; and 
the members unanimously find beyond a reasonable doubt an aggravat ing factor and that factor 
substantially outweighs any extenuat ion or mitigat ion); R.M .C. I 004(b)(7) (requiring members 
to vote "separately on each aggravat ing factor" by secret writte n ballot) . 
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comparable substantive standard governs the product ion of witnesses and ev idence in both 

mili tary commiss ions and art icle 111 courts . 

Under Federal Rule of Criminal Procedure 17, a defendant seeking the compu lsory 

product ion of a witness must show that the witness's presence is necessary for an adequate 

defense. Fed. R. Crim. P. 17(b). 3 In United States v. Hemandez-Urista, 9 F.3d 82, 84 (10th Cir. 

1993), the trial court denied a defendant' s request for a subpoena because the defendant "fail ed 

to spec ify the content of the expected [witness's] test imony." Id. at 84. The Tenth Circuit held 

that the trial court did not abuse its di scretion because the defendant did not demonstrate that the 

requested witness was necessary to the defense. The Circu it Court explained: 

Ru le 17(b) requires that a subpoena be issued on the condi tion that a w itness' 
presence is necessary to the defense. "Necessary" means " relevant, mater ial and 
usefu l." To show necess ity, a defendant must demonstrate particularized need. 

Id. at 83-84. (footnote and internal c itat ions omitted) . See also United States v. ValenZll ela-

Bemal, 458 U.S . 858, 867 ( 1982) (defendant "must at least make some plaus ible showing of how 

[the witnesses'] testimony would have been both material and favorable to hi s defense."); United 

States v. Romano, 482 F.2d 11 83, 11 95 (5th Cir. 1973) ("[T] here was no need to call the witness 

whose test imony would not be relevant, since irrelevant test imony is per se not 'necessary to an 

adequate defense'''); United States v. Becker, 444 F.2d 510,5 11 (4th Cir. 197 1) (no abuse of 

di scretion in refusing to summon a witness where, after a hearing at wh ich the defendants 

proffered the test imony of the proposed witnesses, the di strict judge concluded evidence would 

be irrelevant) . 

Under R.M.C. 703, a party must demonstrate that the test imony or evidence sought is 

" relevant and necessary." R.M.C. 703(b), 703(f) . This standard is taken directly from the 

3 Fed. R. Crim. P. 17(b) sets out the standard the court is to apply in ruling on a request by an 
indigent defendant for issuance of a witness subpoena. As described in the body of the brief, that 
standard is "the necess ity of the witness's presence for an adequate defense." Nowhere else does 
Rule 17 set out a standard for the issuance of subpoenae ; in subsect ion (a), it call s for the 
issuance of subpoena in blank to the part ies . Nevertheless, an indigent defendant's entitlement to 
a witness subpoena cannot be any different, as a legal matter, than the entitlement of other 
defendants. 
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corresponding Rule for Courts-Mart ial 703. Consequently, the case law in terpret ing R.C.M . 703 

is highly persuas ive authority for in terpret ing the meaning of "necessary" in R.M.C. 703 . The 

mili tary courts in terpret ing R.C.M. 703 have sa id that "[r]elevant ev idence is necessary when it 

is not cumulat ive and when it would contribute to a party 's presentat ion of the case in some 

positive way on a matter in issue." E.g. , United States v. Lofton, 48 M.J. 247, 248-49 ( 1998). 

Consequently, the defense in this Mili tary Commiss ion has a ri ght to obta in non-cumulat ive 

evidence that would "contr ibute to [its] presentat ion of the case in some pos itive way." That 

ri ght is at least comparable to the c ivilian criminal defendant' s ri ght to test imony and evidence 

that is "relevant, material and useful" and "favorable to the defense." 

The defense argues that the requirement in R.M .C. 703 that it request witnesses and 

evidence, in the f irst instance, from the trial counsel renders the opjXJrtuni ty to obta in witnesses 

and ev idence in a military commission unequal to the opjXJrtunity ava ilable in art icle III courts, 

because in article m courts the defense may issue subpoenas without involving the prosecut ion. 

That difference, however, is both illusory and merely procedural; it does not render the 

"opjXJrtuni ty to obtain" witnesses any less "comparable." In both fora, the prosecut ion may 

contest the defense's entitl ement to part icu lar witness testimony or evidence, and in both fora it 

is ult imately the judge who decides, on the bas is of a comparable substantive standard, whether 

the defense has a ri ght to the witness testimony or ev idence at issue. R.M.C. 703(c)(2)(D) (" If 

the trial counsel conte nds that the witness' product ion is not required or protected, the matter 

may be subm itted to the military judge, or, if prior to referra l, the convening authority."); United 

States v. Hardy, 224 F.3d 752, 754-56 (8th Or. 20(0) (the prosecut ion may move to quash a 

defense subpoena, and the court would then detennine if the testimony or ev idence be ing sought 

was relevant and mater ial); United States v. Hughes, 895 F.2d 1135, 11 45 (9th Cir. 1990) (same) . 

And in evaluat ing the comparabili ty of the "opportuni ty to obta in" witnesses and evidence, the 

proper focus must be on the scope of the accused's ri ght to part icular testimony or evidence, 

rather than merely the quantity of testimony or ev idence that the defense may seek to obtain, 
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without regard to whether the accused actua ll y has any legal entitlement to such test imony or 

evidence . 

Although in mili tary comm iss ions and courts-mart ial, a mili tary judge will likely have 

the opportuni ty to decide whether the test imony of a contested witness is relevant at an earli er 

stage of the proceedings tha n would an art icle III judge confronting a prosecut ion motion to 

quash a defense trial subpoena, that procedural timing difference cannot establi sh that R.M. C. 

703 is not "comparable" to the di scovery ri ghts that apply in art icle 111 courts . See Williams v. 

Florida, 399 U.S . 78,85 ("At most, the rule o nl y compell ed pet itioner to accelerate the tim ing of 

his disclosure [oF an alibi defense], forcing him to divulge at an ea rli er date in fonnat ion that the 

pet itioner from the beginning planned to divulge at tria1. Nothing in the Fifth Amendment 

priv il ege entitles a defendant as a matter of const itut ional ri ght to awa it the end of the State 's 

case before announc ing the nature of hi s defense, any more than it entitl es him to awa it the jury's 

verd ict on the State's case- in-chief before deciding whether or not to take the stand himself.") .4 

4 Moreover, sound reasons support the differences between the procedure used by m ili tary 
courts and those used by federal courts. Because military commiss ions are convened by a 
convening authority, the mechanics and cost of produc ing witnesses are the responsibili ty of that 
convening authority, and in the military experience, trial counse l are best suited to di scharge 
these admini strative ta sks. See R.C.M. App. 2 1 at A23-36 ("Experience has demonstrated that 
these administrative tasks should be the responsibili ty of trial counse1."); id. ("Because most 
defense requests for witnesses are uncontested, judic ial economy is served by routing the li st 
directly to tri al counsel, rather than to the mili tary judge first. This also allows the tr ial counsel 
to consider such alternatives as offering to st ipu late or take a deposition .... "); see also UI/ited 
States v. Curtill, 44 M.l. 439, 44 1 (C.A.A.F. 1996) ("[T]rial counsel' s function in the context of 
the military just ice system parall els the functions of a clerk of court of a Uni ted States District 
Court who issues subpoenas for that court as a ministerial act."). The defense (at 17) c ites 
United States v. EspillOza, 64 1 F.2d 153, 158 (4th Cir . 198 1) for the propos ition that not ify ing 
the prosecut ion of defense witness requests is "constitutionally object ionab le." That statement, 
however , is mere dicta, and constitutes no part of the holding of the case. The defense witness 
request at issue in Espilwza was, in fact , made ex parte, and not shared w ith the prosecut ion. 
Further, the Espilloza court did not actually concl ude that requiring the di sclosure of defense 
witnesses to the prosecut ion violated the Const itution; it merely observed in dicta that some 
object ion to the pre- 1966 rule on that bas is had been vo iced. Id. at 157 (stat ing "some asserted 
[the pre- I 966 rule] to be constitutionally object ionable.") . And the Espilloza court explic itly 
concl uded that "d isclosure of the theory of an indigent defendant 's defense to the gove rnment" 
by departing from the procedure in Federa l Rule of Cr iminal Procedure 17(b) "does not always 
const itute prejud ic ial error." Id. at 159. 
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The defense further argues (at 14- 15) that complying with R.M.C. 703 by providing a 

synopsis of the expected test imony to the prosecu tion would lead to w itness tampering and 

reveal work product and tr ial strategy. First, revealing a synops is of testimony does not reveal 

the defense trial strategy. In art icle III courts, if the prosecut ion were to file a mot ion to quash, 

the defense would be required to proffer the expected test imony of the witness it sought 

produced, wh ich wou ld reveal at least as much as the synopsis required by R.M.C. 703 . For 

example, in Un ited States v. Murphy, No. 06 Cr. 62,2007 WL 12899 17, at *6 (W.O. Va. Apr. 

30,2007), the defendant moved to compel the test imony of certain witnesses . The court denied 

the mot ion as to some of the witnesses, because the defendant fa il ed to show that the ir test imony 

was necessary. The defendant then tiled another motion to compel, in which he argued that "he 

did not want to reveal hi s strategy by explaining why each witness was needed." The di strict 

court denied the mot ion, concluding that no ri ght would be offended by requiring the defense to 

proffer the expected test imony in order to obta in a subpoena. [d. at 7. Second, the suggest ion by 

the defense that di sclosu re of the identity of witnesses to the prosecut ion would lead to witness 

tampering (or murder) is both baseless and irresponsible.5 

Finall y, the defense argues (at 26) that R.M.C. 703 has a "ch illing" effect on the defense, 

because it force s the defense to "self-censor" its advocacy in the interest of confidentiali ty. But 

the defense would be faced with the ident ical "chill" in federal court, where the defense wou ld 

also be forced to choose between presenting a witness in open court-or proffering the relevance 

ofa witness's test imony-and protect ing the identity of that witness. To support its argument, 

the defense c ites Simlllons v. United States, 390 U.S. 377, 394 (1968), where the Court held that 

it is unconstitutional to permit the govern ment to use a defendant' s testimony at a Fourth 

Amend ment suppression hearing against the defendant, because permitt ing use of such test imony 

at trial would ch ill the defendant' s attempt to challenge the ev idence on Fourth Amendment 

5 That an individual has been sought as a witness by the defense in a mili tary comm iss ion 
prosecut ion is not a lawfu l bas is for mili taril y target ing that individua l, and it is both reckless and 
outrageous for the defense to suggest that the Uni ted States Govern ment would take such act ion. 
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grounds. Here, by contrast, the prosecut ion is not seeking to use at tr ial the purported "synops is" 

of witness test imony that the defense is required to prov ide, and in any event the synops is 

conta ins no statement of the accused, so there is no analogous const itut ional challenge to be 

"chilled."6 

For these reasons, the c itat ion by the defense of nu merous capital cases for the 

propos ition that " the prejudice infects both the findings and sentenc ing port ion of the trial" is 

irrelevant. See AE 11 4 at 24 (c iting cases) . Because R.M.C. 703 complies with 10 U.s.c. § 

494j(a)( l )'s requirement that the defense's "opportunity to obtain" witnesses and ev idence must 

be comparable to the opportuni ty in an art icle III court, the defense mot ion should be denied. 

B. In Enacting the 2009 M.C.A., Congress Neither Required Nor Intended to 
Require that Military Commissions Adopt the Procedures Found in 
Federal Rules of Criminal Procedure 16 and 17 

In enact ing the 2009 M.CA., Congress was not writing on a blank slate. Three years 

earli er, it had enacted the Mili tary Commissions Act of 2006, Pub. L. 109- 366 (Oct. 17,2006), 

and pursuant to that earli er statute, the Secretary of Defense had promulgated the 2007 Manual 

for M ili tary Commissions (M.M .C). That 2007 M.M .C conta ined a Rule for Mili tary 

Commiss ions 703 that, like both the current R.M .C. 703 and Rule for Courts-Mart ial 703, 

required the defense to submit requests for the compulsory product ion of witnesses and ev idence 

6 The defense also argues (at 23) that "the earli er prosecutors are able to reach the defense 
mitigation witnesses, the less effect ive the mitigation case will be," c iting a law review art icle by 
a former prosecutor, David Novak. The art ic le actually says "that it is imperat ive for the 
prosecutor to have the invest igators in terv iew famil y members about the defendant' s li fe as earl y 
in the invest igat ion as poss ible." R.M .C. 703 does not change the ident ity of the accused's 
famil y members. The govern ment is prov ided no greater or lesser abili ty to in terv iew them in 
li ght of R.M.C 703 . The defense further c ites Donna H. Lee, In the Wake oj Ake v. Oklahoma: 
All Indigent Criminal DeJendallf's Lack oj Ex Parte Access to Expert Services, 67 N.Y. U. L. 
Rev. 154, 175 (1992), but that art ic le dealt with requests for expert witnesses, not mot ions to 
compel fact witnesses, and there the author concluded that, to qualify for constitutional 
protect ion the ev idence "must present a danger of self-incriminat ion." Id. at 8 . Here, the 
requests to produce witnesses (and motions to compel the ir testimony) do not di sclose matters 
that present any danger of self- incr iminat ion. The purpose of the testimony, as character ized by 
the defense itself in its requests, does not relate to any material fact in the case, nor to the 
charges. 
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to the trial counsel, in the first instance, and required the defense to demonstrate the requested 

witness or ev idence was relevant and necessary. Absent ev idence to the contrary (there is none) , 

Congress is presumed to be aware of and knowledgeable about existing law pert inent to the 

legislat ion it enacts . So. Dakota v. Yal1kto/1 Sioux Tribe, 522 U.S . 329, 35 1 (1998); Miles v. Apex 

Maril1e Corp., 498 U.S. 19,32 (1990); Goodyear Atomic Corp. v. Miller, 486 U.S . 174, 184-85 

(1988). Further, in this case, the attachments to the defense motion- in particular COL 

Masc iola's letter to the Attorney General, AE 11 4, Au. B, and the di scuss ion of that letter during 

hi s test imony before Congress, AE 11 4 at 4-establish that Congress was, in actual fact, we ll 

aware ofR.M .C. 703, as it then-existed , and the defense complain ts about its procedures. 

Against the backdrop of R.M.C. 703, MMC (2007), wh ich was promulgated pursuant to 

the 2006 M.C.A. and tracked the analogous Rule for Courts-Mart ial, Congress enacted the 2009 

M.C.A. In that legislat ion, Congress aga in authorized the Secretary to promu lgate implementing 

regulat ions, but also directed that "[e]xcept as otherwise provided in [J chapter [47A] or chapter 

47 of thi s title, the procedures and rules of evidence applicable in trial s by general courts-mart ial 

of the Uni ted States shall apply in trials by mili tary commiss ion under thjs chapter." 10 U.S .c. § 

949a(a) (2009). Further, in amending sect ion 949j(a), Congress chose not to alter any of the 

language in sec tion 949j(a) of the 2006 M.CA., but rather simply to add a single add itional 

sentence, to wit: "The opportuni ty to obtain witnesses and ev idence shall be comparable to the 

opportuni ty ava ilable to a criminal defendant in a court of the United States under art icle nl of 

the Constitution." It is inconceivable that Congress, knowing that the then-effective R.M.C. 703 

tracked the corresponding Rule for Courts-Mart ial, and that the bill that would become the 2009 

M.C.A. explic itly directed the Secretary to apply the Rules for Courts-Mart ial in mili tary 

commissions (absent an except ion in the statutes or a clear reason to deviate), could have 

in tended the single new sentence it was adding to sect ion 949j(a)( I) to require the wholesa le 

replacement of R.M.C 703 with the procedural rules found in Federal Rules of Cr iminal 

Filed with T J 
5 October 2012 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 
Appel late Exhibit 114A (AI-Nashiri) 

Page 100f 14 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

Procedure 17, as the defense contends. 7 Had Congress in tended such a sweeping and dramatic 

change from historical pract ice , in the face of over-arching direction to the Secretary, in the very 

same leg islat ion, to conform the miljtary commission rules to the Rules for Courts-Mart ial, one 

would have expected Congress to clearl y and unambiguously direct the Secretary to use the 

procedures fou nd in the Federal Rules of Criminal Procedure. Clearl y, it did not do so. 

Further, despite having the Ch ief Defense Counsel' s complain ts about the procedural 

requirements of R.M.C. 703 explic itly brought to its attention by COL Masc iola, Congress gave 

no indicat ion it in tended to require the Secretary to change that Rule. Indeed, the leg islat ive 

hi story c ited by the defense suggests Congress was concerned about an accused's substantive 

ri ght to adequate resources rather than COL Masc iola's procedural complain ts about the 

operat ion of R.M.C. 703. By add ing the add itional sentence to Sect ion 949j(a), without 

changing any of the pre-exist ing language, Congress undertook to ensure that, as a matter of 

substantive law, mili tary comm iss ion accuseds wou ld have the same ri ght to compel the 

product ion of witness test imony and evidence as Art icle 111 defendants, i.e .: an entitlement to 

compulsory product ion of all relevant and necessary/mater ial witnesses and ev idence requested. 

C. In Military Commissions, As In Article III Courts, the Accused Has 
Access to Nationwide Subpoena Power to Obtain Witnesses and 
Evidence 

Subsect ion (a)(2) of section 949j , as distinct from subsect ion (a)(I) where the 

"comparable opportuni ty" language is found, concerns the process by wh ich mili tary 

commissions compel witnesses to appear. Pursuant to subsect ion (a)(2) , mili tary cOl1un iss ions, 

Ijke Art icle 111 courts, use the nat ionwide subpoena power of the Uni ted States to "compel 

witnesses to appear and test ify." [d. Wh ile the defense must route a request for the issuance of a 

subpoena through the prosecution in mili tary comm iss ions, wh ich is different from the procedure 

7 The defense refers to both Fed. R. Crim. P. 16 and 17. Rule 16 deals with di scovery, and its 
mili tary commiss ions analog is R.M.C. 70 1. Rule 17, dealing with compu lsory process for the 
product ion of witnesses and evidence, is the analog of R.M.C. 703, the rule challenged by the 
defense in the instant mot ion. 
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used in the Art icle m courts, in both fora the accused has the ab ili ty to obta in subpoenas with 

nationwide reach to obtain relevant witnesses and evidence. 

The plain text of the M .c.A. underscores this concl us ion. Subsect ion (a)(2) states that 

the "process issued" in m ilitary commiss ions sha ll be s imilar to that wh ich art icle 111 courts may 

lawfu ll y " issue," and "shall run" to any place where the Uni ted States has jurisdiction. 10 U.S .c. 

§ 949j(a)(2) . In choos ing this language, Congress was authorizing mili tary comm iss ions to issue 

subpoenas with nat ionwide reach , not dictat ing the procedures by wh ich the part ies would obta in 

the issuance of subpoenas. 

Furthennore, there is no right to subpoena a witness whose test imony is not relevant and 

necessary. R.M .C. 703 simply applies the same procedures used in courts-martial, wh ich have 

been in place since at least 1969. In the f inal analysis, as with the Rules for Courts-Mart ial, this 

Commiss ion ultimately decides whether a part icular contested witness's test imony or piece of 

evidence is relevant and necessary, and if it is, the accused has the right and the means to obta in 

that test imony or ev idence. 

II. The Relief Requested By The Defense Is Inappropriate 

The defense invites the Commission to usurp the role of the Secretary of Defense under 

the M .C.A. and to promulgate entirely new rules that are not conta ined in the current Rules for 

Mili tary Comm issions. It would, however, be improper for the military judge to rewrite the 

Ru les and either order the Chief Prosecutor to delegate to the Ch ief Defense Counsel hi s 

authority to issue subpoenas for witnesses and ev idence, or to create a parallel R.M .C. 703 that 

requires the prosecut ion to provide a synops is of witness test imony to the defense. The derense-

requested relief should be denied. 

Further, by its requested relief, the defense implies that the roles of the government and 

the defense in the area of w itness and ev idence production are analogous. They are not. The 

govern ment bears obligat ions and burdens for the product ion of witnesses and evidence which 

the defense does not. The government is ult imately responsible log isticall y for produc ing 
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witnesses. These responsibili ties include but are not limited financin g witness travel, produc ing 

travel orders, and arrang ing transportat ion, escorts, and housing for witnesses. Th is fact alone 

establi shes that there is a rational basis for R.M.C. 703's requirement to route requests for the 

compulsory product ion of witnesses and ev idence via the tri al counsel. 

7. Oral Argument 

The government requests oral argument. 

8. Witnesses and Evidence 

The government does not anticipate relying on witnesses or ev idence in support of th is 

response. 

9. Additional Information 

The govern ment has no add itional in fonnat ion. 

10. Attachments 

A. Cert if icate of Service, dated 5 October 20 12. 
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CERTIFICATE OF SERVICE 

I cert ify that on the 5th day of October 20 12, I filed AE 114 Government Response To 
Defense Motion To Find That RMC 703 V iolates 10 U.S .c. 949j(a)(I) And Mr. Nashiri' s 
Const itut ional And Statutory Ri ghts To Due Process, with the Office of M ili tary Comm iss ions 
Trial Judiciary and served a copy on counsel of record. 
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