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UNITED STATES OF AMERICA AE048 

v. 

ABD AL-RAHIM HUSSEIN MUHAMMED 
ABDU AL-NASHlRI 

DEFENSE RENEWED MOTION TO 
DISMISS THE CHARGE OF 

CONSPIRACY 

January 11 ,20 13 

1. Timeliness: This request is filed with in the timeframe establi shed by Ru le for Mili tary 

Comm iss ion (R.M.C.) 905 . 

2. Relief Requested : The Defense respectfully requests the withdrawal and dismissal of the 

conspiracy charge and specif ications in th is casc. 

3. Overview: 

The D.C. Circu it held that for an offense committed prior to 2006 to be tr iable by mili tary 

commiss ion, it must have been an offense under the law of war. UI/ited States v. Hamdan , 696 

F.3d 1238 (D.C. Cir. 20 12) ("Hamdall lr'). The Court further held that "The ' law of war' ... is 

the intemationallaw of war. " Id. at 1248-50. The di spos itive quest ion is therefore whether the 

offense charged " is an international-law war crime." Id. On two separate occasions, incl uding 

before th is Commiss ion, the government has conceded that " hi story refl ects a lack of 

internat ional consensus ror treat ing the standalone offense of conspiracy as a war crime as a 

matter of customary internationallaw[.]" UI/ited States v. Nash iri, AE046A, Govern ment 

Response to Defense Mot ion to Dismiss ror Lack of Lack of [sic] Juri sdiction over the Charge of 

Conspiracy, at 21-22 (26 March 20 12). The government further conceded in the D.C. Circu it that 

Hamdal/ /I compelled the vacatur of conspiracy convict ions because it was not a war crime 

under internat ional law. Subsequently, the gove rn ment asked the Convening Authority to 
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withdraw the charge of conspiracy from the case of Untied States v. Mohammed. Having 

conceded that it cannot carry its jurisdictional burden, conspiracy must be di sm issed . 

4. Burden of Proof a nd Persuasion: Because th is mot ion challenges the jurisdiction of the 

Comm iss ion, the government bears the burden of demonstrating that jurisdiction over the 

accused is lawfu l by a preponderance of the ev idence. R.M.C. 905(c)(2)(B). 

5. Statement of Facts: 

The Court of Military Commission Review ("CMCR") affirmed the conviction of Salim 

Hamdan For materia l support for terrorism on the ground that th is offense was analogous to 

various in ternational, hi storical and foreign legal doctrines and that diverting the ir prosecut ion to 

a military commiss ion was consistent with the political branches "broad discretion when acting 

during an ongo ing confl ict in the areas of war powers, foreign relations, and aliens." UI/ited 

Siaies v. Hamdan , 80 1 FSupp.2d 1247, 1264 (CM .CR. 20 11 ). The CMCR then affirmed the 

convict ion of Ali Hamza al Bahlul ror conspiracy on the bas is of the same legal rationale. United 

Slates v. Bahllll, 820 F.Supp.2d 11 4 1, 11 72 (CM.C R. 20 II ). 

Before th is Commiss ion and the D.C. Circu it, the government abandoned the CMCR's 

reasoning and argued that wh ile these offenses were not crimes under internat ional law, these 

charges should nevertheless be susta ined as part of the "U.S . common law of war." United States 

v. Nashiri, AE046A, Gov't Resp. to Defense Motion to Dismiss for Lack of Lack of [sic] 

Jurisdiction over the Charge of Conspiracy, at 21-22 (26 March 20 12) ("[H]istory reflects a lack 

of internat ional consensus for treat ing the standalone offense of conspiracy as a war crime as a 

matter of customary internationallaw[.],,); see also United States v. Hamdan , Case No. 11 - 1257, 

Brief for the Government, at 22-47 (D.c. Cir. , 17 January 20 12); United States v. Bahilll, Case 
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No. 11 - 1324, Brief for the Government, at 50-57 (D.C. Cir., 16 May 20 12). Th is Commission 

accepted th is argument and sustained the validity of the conspiracy charge in this case. 

On 16 October 2012, the D.C. Circuit rejected the government 's arguments and the 

reasoning of the CMCR. Hamdan II , 696 F.3d at 1252. The Court held, in relevant pan, that to 

"avoid the prospect of an Ex Post Facto Clause violat ion here, we in terpret the Mili tary 

Comm iss ions Act of 2006 so that it does not authorize retroact ive prosecut ion for conduct 

committed before enactment of that Act unless the conduct was already proh ibited under exist ing 

U.S. law as a war crime triable by military commission." Id. at 1248 . 

The only U.S. laws perta ining to comm iss ion jurisdiction prior to the 2006 Act were 10 

U.S .c. §§ 82 1, 902 & 904. Hamdan II , 696 F.3d at 1245 . Sect ions 902 & 904 made spying and 

aiding the enemy triable by mili tary comm ission. Sect ion 82 1 conferred commiss ion jurisd ict ion 

over crimes grounded in that subpart of internat ional law known as the laws of war. The D.C. 

Circuit held that because in ternat ional law did not treat material support offenses as war crimes, 

the comm iss ion had no jurisdiction over them . Id. at 1248. 

For a mili tary commiss ion to have jurisdiction over pre-2006 offenses, therefore, they 

must be " international -law of war crimes." Hamdan II, 696 F.3d at 1249. Wh ile there are certa in 

"well -defined prohibitions at the core" of international law, "the imprecision of customary 

internat ional law call s for signification caut ion by U.S . courts before perm itt ing c ivil or cr iminal 

li abili ty premised on violation of such a vague prohibition ." /d . at 1250 n.I O. The D.C. Circuit 

reaffirmed the continuing validi ty of the standard relied on by the Supreme Court in prior 

mili tary commiss ion cases, such that the offense charged be "firml y grounded in international 

law." Id. (c iting Hamdan v. Rums/eld, 548 U.S . 557, 602-03 & n.34, 605 (2006) (plurali ty op.)); 

see also 111 re Yamashita, 327 U.S . I, 14 (1946); Ex parte Quirin, 3 17 U.S. I, 28 ( 1942). 
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In Finding that material support offenses fail thi s standard, the D.C. C ircu it relied upon 

the usual sources of internat ional law. Hamdan II, 696 F.3d at 1250. It found that " neither the 

major conventions on the law of war nor prominent modem international tribunals nor leading 

internat ional-law experts have identifi ed material support for terrorism as a war crime. Perhaps 

most telling, before thi s case, no person has ever been tried by an internat ional-law war crimes 

tribunal for material support for terrorism." Id. at 125 1. 

The D.C. C ircuit also took care to abjure reliance on sources that on ly provided "at best 

murky guidance" as to what the international law of war criminalized at the times relevant to the 

all egat ions. Hamdan II , 696 F.3d at 1252. These included a " few isolated precedents from the 

Civ il War era," which the Court rejected as bare analog ies, as anachronistic conflat ions of 

martial law with the law of war, and as failing to establish that an offense was "a war crime 

under internat ional law of war as of 1996 to 200 I." /d. Likewise, the Court declined to extend by 

ana logy extant international law offenses, because they prohibit "different conduct, impose[] 

different ",em rea requirements, and entailD different causat ion standards than" the offenses 

actuall y charged./d. 

Lastly, the D.C. C ircuit suggested that the noor for criminal li ab ility should at least be no 

lower than the threshold a plaintiff in an Alien Tort Statute case must meet to show that a norm 

of customary internat ional law is finnly g rounded enough to be civilly actionable. Hamdan II, 

696 F.3d at 1250 n.IO (c iting Sosa v. Alvarez·Machaill , 542 U.S . 692, 724·38 (2004)); see also 

TeL·Oren v. Lib)'Q// Arab Republic, 726 F.2d 774, 78 1 (D.C. C ir. 1984) (Edwards, J. , concurring) 

(the Alien Tort Statute covers "a handful of heinous actions--each of wh ich violates definable, 

uni versal and ob ligatory norms"). 
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On 9 January 20 13, the government filed supplemental briefing in the D.C. C ircu it on the 

effect or Hamdan /I to the charges of conspiracy and solicitat ion in the Bahlill case. United 

States v. Bahllll, Case No. 11 - 1324, Supplemental Brief for the Government (D.c. C ir. , 9 

January 20 13). The government submitted that " [a ]lthough the Hamdan II Court did not address 

whether the inchoate conspiracy and solic itation counts on which Bahlul was also convicted 

const ituted violat ions of the internat ional law of war, the government acknowledged in its 

opening brief that neither conspiracy nor solic itat ion has attained in ternat ional recog ni tion at th is 

time as an offense under customary intemationallaw . . .. In view oftha1 acknowledgment, and 

given the decis ion in Hamdan /I that, for conduct predat ing the enactment of the 2006 MCA, 

onl y v iolat ions of the internat ional law of war and pre-ex isting statutory offenses, such as spying 

and aiding the enemy, are subject to trial by mili tary commiss ion, thi s Court must reverse 

Bahlul 's conspiracy and so licitation convictions." Id. at 2-3. 

That same day, the government asked the convening authority to w ithdraw the consp iracy 

charge from the case of United States v. Mohammed, et at. In a press release, the government 

indicated that the "withdrawal and d ismissa l of the conspiracy charge removes an issue that 

wou ld otherwise generate uncertainty and delay resulting from prolonged litigat ion in the 

ongoing capital prosecution[.]" Chief Prosecutor Recommends W ithdrawal of One of Eight 

Charges Aga inst All eged 9/ 11 Co-Conspirators: Confinns Trial of Remaining Seven Charges in 

Capital Case (9 January 20 13)(Attachment A) . In an interv iew the followin g day, BG Martins 

stated that "My dec ision to recommend withdrawal of the stand-alone conspiracy charge in the 

9/ 11 case was based on factors within my purview and I made that deci s ion to seek to eliminate a 

source of uncertainty, legal ri sk and di stract ion to follow the clear path to susta inable charges 
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provided by the Hamdall opinion." The Lawfare Podcast Episode #23: Brig. Gen. Mark Martins 

on His Decision to Drop Standalone Conspiracy Charges Aga inst 9/ 11 Defendants. I 

6. Argument: 

The Defense aga in moves thi s Commiss ion to di smiss the charge of conspiracy. As the 

government acknowledges, a charge of conspiracy for pre-2006 conduct cannot be reconciled 

with the contro lling law of the D.C. Circuit. Mr. AI-Nashiri will not reiterate the grounds on 

which he cha ll enged conspiracy's viability, or lack thereof, as a war crime under in ternat ional 

law. He would rather incorporate by reference the arguments put forward in AE048 and AE050. 

Collect ively the sources c ited there in show that, like material support, "neither the major 

conventions on the law of war nor prominent modem internat ional tribunals nor leading 

internat ional-law experts have" recognize conspiracy. Hamdan 1/, 696 F.3d at 125 1. 

The onl y th ing the Defense would add is that thi s conclusion is confinned by the sources 

on which the D.C. Circuit relied in making the same finding about material suppoJt. The treat ise 

the D. C. Circuit relied upon in Hamdan 1/ , for example, spec ificall y states that "[sJome of the 

crimes li sted [in the MCA] are without a doubt part of the laws and customs of war. However, 

there is little ev idence that some of the other crimes li sted within the said chapter, such as 

terrori sm, providing material support for terrori sm, and conspiracy, may be considered as part of 

the laws and customs of war." Andrea Bianchi & Yasmin Naqvi , Intematiol1al Humallitarian 

Law alld Terrorism 243-47 (2011 ). 

Likewise, a search of cases under the Alien Tort Statute decided after Sosa further shows 

that federal courts have either held or taken for granted that claims for conspirac ies are not 

I Ava ilable at http://www.lawfareblog.comI20 13/0 I Ithe-lawfare-podcast-episode-23-bri g-gen
mark -mart i ns-o n-h i s-d ec i s i on -to-drop-s tanda I on e-co ns piracy -cha rges-aga i n st -91 1-de fen d antsl 
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independently act ionab le under in tem at ional1aw. See, e.g., Lin 80 Shall v. China COllst. Balik 

Corp., 42 1 Fed .Appx. 89, 94 n.6 (2d Cir. 20 11 ); Presbyterial1 Church a/Sudan v. Talisman 

Ellergy, 582 F.3d 244, 260 (2d. Ci r 2009); III re Chiquita Bral1ds IlItem. , I IlC., 792 F.Supp.2d 

1301, 1340-4 1 (SD.Fla. 20 11 ); Doe v. Nestle, SA ., 748 F.Supp.2d 1057, 11 08 (C D. Ca l. 20 10); 

Abecassis v. Wyatt, 704 F.Supp.2d 623, 652 n.20 (S .DTex. 20 10); In re South African Apartheid 

Litigation , 6 17 F.Supp.2d 228, 263 (S D.N.Y . 2009) . 

Taken together, internat ional law sources demonstrate that conspiracy is not firmly 

establi shed as a war crime even today. T he government is correct to have conceded thi s fact and 

thi s Commiss ion should not allow it to bring anymore "uncertainty" and " lega l ri sk" into thi s 

capital prosecut ion than it is willing to accept in the September II til case. 

7. Oral Argument: The defense requests o ral argument on thi s mot ion. 

8. Witnesses: None. 

9. Conference with Opposing Counsel: T he govern ment objects to the mot ion to withdraw 

and di smiss the Conspiracy charge. 

10. List of Attachments: 

A. Chief Prosecutor Recommends W ithdrawal of One of E ight Charges Against Alleged 
91 II Co-Conspirators: Confirms Trial of Remaining Seven Charges in Capital Case (9 
January 20 13)(Altachment A) . 
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lsi Richard Kammen 
RICHARD KAMMEN 
DOD Appointed Leamed CouIISel 
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CERTIFICATE OF SERVICE 

I cert ify that on the day of filing I electronically filed the forgoing document with 

the Clerk of the Court and served the foregoing on all counsel of record by e-mail this 

II 'h day of January 20 13. 
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ATTACHMENT 
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Chief Prosecutor Recom mends Wi thd rawa l of One of Eigh t Charges Aga ins t Alleged 9/1 1 Co
Conspirators: Confirms Tria l of Remain ing Seven Cha rges in Capi tal Case 

Army Brig. Gen. Mark Martins, chief prosecutor, Office of Military Commissions, 
recommended and requested that the convening authority withdraw and dismiss one of the eight 
charges in the case of United States v. Khalid Shaikh Mohammad, Walid Muhammad Salih Mubarak 
Bin 'Attash, Ramzi Binafshibh, Ali Abdul Aziz Ali, and Mustafa Ahmed Adam of Hawsowi. wh il e leaving 
the remaining seven charges intact. 

The chief prosecutor recommended that the convening authority withdraw and dismiss 
the conspiracy charge in res ponse to a recent U.s. federa l appeals court decision that provided 
guidance for evaluating the permissibility of charging offenses for conduct occurring prior to 
2006. The withdrawal and dismissal of the conspiracy charge would remove an issue that could 
otherwise generate uncertainty and delay resulting from pro longed litigation in the ongoing capital 
prosecution of the 9/11 attacks. 

"There is a clear path forward for legally sustainable charges," Martins said. "The remaining 
charges are we ll-established violations of the law of war and among the gravest forms of crime 
recognized by all civilized peoples. This action he lps ensure the prosecution proceeds undeterred 
by legal challenge. The United States remains committed to accountability under law for all who 
terrorize and attack innocent civilians," Martins added. 

The seven remaining charges, currently pending before a military commission empowered 
to impose the death penalty, allege that the five accused are responsible for the planning and 
execution of the attacks of Sept. 11,2 00 1, in New York, Washington, D.C., and Shanksville, Pa., 
resulting in the killing of 2,976 peo ple. Those charges consist of attacking civilians, attacking 
civilian objects, murder in violation of the law of war, destruction of property in vio lation of the law 
of war, hijacking aircraft, intentiona lly causing serious bodily injury, and terrorism. The convening 
authority had referred all of these charges for eventual joint t rial last April, and the five accused 
were arraigned in Guantanamo Bay last May. Pre-trial motions hearings are continuing, and no trial 
date has yet been set by the military judge. 

Last October, the U.s. Court of Ap pea ls for the District of Columbia Circuit overturned the 
military commission conviction in 2008 of Salim Ahmed Hamdan on charges of provid ing material 
support for terrorism. In a unanimous decision, the appe ll ate court ruled that the materia l support 
charge-involving actions by Hamdan as Usama bin Laden's driver and bodyguard prior to 
November of 200 1-was not "an internationa l-law war crime" t hat Congress had enforced "at the 
time Hamdan engaged in the relevant conduct." Hamdan, whose sentence to confinement has been 
completed, was already free in his home country of Yemen when the decision overturning his 
conviction was announced. 

Based on the reasoning of the court in that case Martins determined that there was 
uncertainty about whet her the courts would reach a similar conclusion as to t he permissibility 
of charging conspiracy as a stand-alone offense invo lving pre-2006 conduct. He therefore 
recommended its withdrawal and dismissal "as a separate and standalone offense," in a 
memorandum sent to the convening authority. Martins also noted , however, that the common plan 
and joint enterprise described in the 9/11 charges should be retained as a basis for holding Khalid 
Shaikh Mohammad and his four co-accused criminally liable for physical acts committed by the 
now-deceased 9/11 hijackers and other members of a l Qaeda. 
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While the government will continue to cha llenge the court's decision in a separate case 
pending at the federal appellate court, the chief prosecutor nevertheless concluded that dismissa l 
of the conspiracy charges would reduce potential risks in the prosecution of the 9/11 attacks and 
allow that case to move forward without unnecessary de lay. 

The charges are only allegations that the five accused have committed offenses punishab le 
under the Mil itary Commissions Act 0(2009 and the law of war, and each accused is presumed 
innocent unless proven guilty beyond a reasonable doubt. Pursuant to the reforms in that Act. each 
accused has been provided defense counsel possessing specialized knowledge and experience in 
death penalty cases. 
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