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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

ABD AL RAHIM HUSSA YN 
MUHAMMAD AL NASHIRI 

AE 045FF 

ORDER 

2nd AMENDED LITIGATION 
SCHEDULE ORDER 

9MAY2014 

1. The Accused is charged with multiple offenses in violation of the Military Commissions Act 

of 2009, 10 U.S.C. §§ 948 et seq., Pub. L. 111-84, 123 Stat. 2574 (Oct. 28, 2009)(hereafter 

"2009 MCA"). He was arraigned on 9 November 2011. 

2. On 26 February 2014, th is Commission issued AE 045V, an order re-establishing deadlines 

and milestones in the litigation of this case. Specifically, the Commission set deadlines of 1 April 

2014 for submission of law motions, 27 May 2014 for completion of discovery related to the 

Rendition, Detention, and Interrogation Program (AE 120) and related to the definition of 

"hostilities;" 30 June 2014 for submission of evidentiary motions, proposed voir dire and 

member questionnaires, and the provision of a copy of the Military Commission Convening 

Order to the Defense; 17 July 2014, for submission of lists of witnesses, evidence and exhibits; 

and, 26 August 2014, for submission of proposed instructions. In the same order, voir dire and 

seating of the panel was to begin on 6 October 2014, with trial to begin on 4 December 2014. 

3. On 7 March 2014, the Defense submitted AE 045W, a motion to delay the start of voir dire 

and tr ial for 120 days, without changing any of the other deadlines. On 27 March 20 14, the 

Defense submitted AE 045AA, a motion to extend the deadline for Jaw motions until I August 

2014. The Prosecution opposed both motions (AE 045X and AE 045CC respectively). The 
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Defense filed replies (AE 045Y and AE 045EE respectively) to both responses. The patties 

rested on their respective pleadings on 27 April 2014. 1 

4 . The Commission finds: 

a. Commander Mizer's decision to at least temporarily not voluntarily extend his 

involuntary recall to active duty which forms the factual basis for the Defense request in AE 

045W, while difficult, is Commander Mizer's personal decision and not the result of action by 

the United States Navy; 

b. If Commander Mizer is not present during a hearing or session, the Accused will 

continue to enjoy the benefit of the advice, counsel and representation of three (3) detailed Judge 

Advocates and his Learned Defense Counsel; 

c. The parties recognized some delay may result from the litigation related to the 

Prosecution's request for reconsideration (AE 120D) of this Commission's order (AE l20C) in 

AE 120, despite the Prosecution's partial compliance to date; 

d. Some delay in the prescribed milestones is appropriate given the previous delays in the 

case occasioned by various circumstances; and, 

e. An adjustment of approximately 90 days in the deadlines established in AE 045V is 

appropriate in the interest of justice. Changes in the dates of the deadlines established in AE 

045V are in bold underlined text. 

5. It is hereby ORDERED: 

a. Discovery: Discovery related to the definition of "hostil ities" shall be completed no 

later than 27 May 20'1 4. The requirement to provide notice to the Commission describing why 

outstanding or new discovery, other than discovety ordered in AE 120, was not provided prior to 

1 See Unofficial/Unauthenticated Transcript of the al Nashiri (2) Motions Hearing dated 27 Apri I 2014, from 3: 12 
PM to 4 :09 PM at pp. 4351-54. 
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the 20 September 2013 deadline remains in effect. A timeline for the provision of discovery 

related to AE 120 will be established by the Commission in its order on the Prosecution's request 

for reconsideration to be issued after oral argument scheduled for the May 2014 hearings. (See 

AE 273, Docketing Order, May 2014 Hearing, dated 9 May 2014.) 

b. Law Motions: Law motions, including purely legal pretrial issues and systemic 

challenges, are due to the Commission and opposing counsel no later than 1 July 2014. 

Responses and replies are due in accordance with Military Commissions Trial Judiciary Rules of 

Court, (RC) 3.7, 5 May 2014. 

c. Evidentiary Motions and Notice of Affirmative Defenses: Evidentiary motions, 

including requests for witnesses on evidentiary motions and motions in limine, and notice of 

affirmative defenses are due to the Commission and opposing counsel no later than 30 

September 2014. Responses and replies are due in accordance with RC 3.7. 

d. Witnesses, Evidence and Exhibits: 

(l) The Prosecution shall provide its list of trial witnesses, including fact, expett 

and sentencing witnesses, evidence and exhibits to the defense no later than 15 October 2014. 

(2) The Defense shall provide its list of witnesses, including fact, expert, and 

sentencing witnesses, evidence and exhibits to the prosecution, including all requests for 

prosecution assistance in obtaining witnesses, no later than 15 October 2014. 

(3) The parties shall conference no later than 31 October 2014 to identify all 

witnesses, evidence and exhibits to which there are no objections and all those to which there are 

objections. 

( 4) The Prosecution shall file a notice with the Commission, no later than ten (10) 

calendar days after the conference referenced at para 4.d(3), detailing the Defense witnesses, 
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evidence, and exhibit list the Prosecution intends to produce, and those the Prosecution intends to 

deny. 

(5) The Defense will file motions to compel no later than ten (10) calendar days 

after receipt of the Prosecution's notice of intent to deny the production of witnesses, evidence, 

and exhibits. 

(6) For exhibits agreed upon prior to trial, the Commission will assume a proper 

evidentiary foundation, including chain of custody when supported by Government documents or 

records, unless the opponent of the exhibit submits notice to the Commission within seven (7) 

calendar days of an intent to contest the evidentiary foundation for the exhibit's admission. 

e. Voir Dire and Member Questionnaires: Requested group voir dire questions for 

military commission panel members and proposed member questionnaires are due to the 

Commission no later than 30 September 2014. 

f. Military Commission Convening Order (MCCO): The MCCO shall be provided to 

the Defense no later than 30 September 2014. 

g. Instructions to the Panel: 

(1) Not later than 25 November 2014, the pa1ties are ordered to meet and confer 

prior to trial to discuss instructions to the panel , and the parties shall file with the Commission a 

single joint set of proposed stipulated panel instructions. 

(2) Not later than 25 November 2014, each party shall file a separate document 

listing additional proposed instructions to which the other party objects, suppo1ted by legal 

authority for the issuance of the instruction, and legal authority for any objection to the opposing 

pa1ty's proposed instructions. The parties shall make a good faith effort to narrow the areas of 
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dispute and to discuss each disputed instruction with a view toward reaching agreement as to an 

acceptable form. 

(3) All such instructions shall contain titles and headings (e.g. "Duty to 

Deliberate," "Burden of Proof," "Accused Right Not to Testify") with legal authority for novel 

instructions. 

h. Housing Plan: The plan for housing military commission panel members, both during 

the voir dire process and during trial, will be provided to the pruties NLT thitty (30) calendar 

days before the strut of the voir dire process. 

i. Voir Dire and Seating of the Military Commission: 5 January 2015. 

j. Stipulations of Fact: Not later than 19 Februarv 2015, the pruties are ordered to meet 

and confer prior to trial to discuss proposed stipulations of fact. If the parties can agree on the 

existence of certain uncontested facts, the parties shall f ile with the Commission a single, joint 

stipulation. The pruties ru·e encouraged to consult throughout trial on other potential facts and 

issues for which stipulation is appropriate. 

k. Trial: 9 February 2015. 

6. Counsel shall direct their attention to RC 3, Motions Practice, and specifically Forms 3-1, 3-2, 

and 3-3, for the procedures established for this trial. All motions, responses and replies shall 

comport with the terms of RC 3.6 in terms of timeliness. Any request for extension of any 

response or reply deadline associated with the presentencing hearings will be submitted before 

the deadline for the reply or response. 

7. Requests for deviations from the timelines for hearings or for submission of motions 

established by this order must be submitted not later than twenty (20) calendar days prior to the 
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date established, except for law motions for which requests for deviations from the due date must 

be submitted within seven (7) calendar days prior to the date established. 

8. Status Conferences will be scheduled as needed under the circumstances. Counsel should 

anticipate the fluidity of the pretrial process and be vigilant to alterations. Counsel shall maintain 

their personal and professional practice calendars in such a manner so as not to interfere with the 

conduct of this trial. Counsel requiring hearings or conferences not specifically anticipated 

herein should make a written request as soon as practicable in order to maintain the efficient and 

fair administration of justice. Commission hearings designated as "during the week" are for 

planning purposes and actual hearings dates are commensmate with logistical, comtroom 

accessibility and transportation availability. 

9. Accordingly, AE 045W and AE 045AA are GRANTED in prut and DENIED in prut. 

SO ORDERED this 9th day of May, 2014. 

/Is// 
JAMES L. POHL 
COL, JA, U.S. Army 
Militru·y Judge 
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