UNCLASSIFIED//FOR PUBLIC RELEASE

MILITARY COMMISSIONS TRIAL JUDICIARY

GUANTANAMO BAY, CUBA
AE 085
UNITED STATES OF AMERICA
Defense Motion
V. to Dismiss The Charges
Because Congress Lacks the Constitutional
ABD AL HADI AL-IRAQI Power to Limit the Jurisdiction of Law-of-War

Military Commissions to Non-Citizens

6 June 2017

1. Timeliness.
This motion is timely filed pursuant to Military Commissions Trial Judiciary Rule of
Court 3.7(c).

2. Relief Requested.

The Defense respectfully requests that the military commission dismiss all charges with
prejudice.

3 Overview.

Mr. al-Tamir is not a United States citizen. If he was, he could not be tried under the
Military Commissions Act of 2009 (“MCA™)," because only aliens are subject to charges and
trial by MCA military commission. The Defense demonstrates herein that because the MCA’s
jurisdiction is limited to aliens alone, it violates the constitutional limits on Congress’s power to
authorize the use of law-of-war military commissions.

The constitutional and historical uniqueness of the Military Commissions Act of 2009

(and its predecessor Military Commissions Act of 2006) can hardly be overemphasized. Neither

"HR. 2467, 111" Cong., § 1802 (November 2009), codified at 10 U.S.C. § 948a et seq.
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Congress nor any other American legislature has ever attempted to establish a civilian criminal
justice system —much less one that includes the death penalty — that facially discriminates on the
basis of nationality. Were it to do so, there is no doubt that the law would be struck down
immediately on its face.” Nor has Congress ever legislated a separate system of courts-martial
for aliens alone. Were it to do so, constitutional considerations aside, it would be discriminating
against the non-citizen members of our Armed Forces who fight alongside American service
members to defend the Constitution. Nor, most significantly for this motion, has the American
military ever convened military commissions to try aliens alone. On the contrary, since before
the Founding, the military has consistently tried American enemy combatants alongside non-
citizen enemy combatants before the same law-of-war tribunals.

The MCA thus violates an unbroken tradition of United States military practice and
doctrine in which non-citizens and Americans stood equal before the law of war. That
recognition of equality before the law was once a hallmark that distinguished the United States
military from its enemies.” Congress’s abandonment of that tradition is unfortunate. More
important, however, it violates the constitutional limits on Congress’s power to authorize the use
of law-of-war military commissions.

The argument proceeds as follows: Military tribunals established by the MCA are law-

of-war military commissions. (Section 6.A.) As such, they are constitutional only to the extent

* See Yick Wo v. Hopkins, 118 U.S. 356 (1886).

* Thus, in the midst of World War II, while the United States Supreme Court was holding that an American citizen
could be tried in the same law-of-war military commission as his German confederates, see Ex parte Quirin, 317
U.S. 1, 15-16 (1942), Nazi Germany and Imperial Japan reserved their own law-of-war military tribunals for foreign
nationals alone. See Trial of Wilhelin Von Leeb and Thirteen Others (The German High Command Trial), 12 L.
RPTS. OF TRIALS OF WAR CRIMINALS 1, 37 (U.N. War Crimes Comm'n 1949) (Night and Fog Decree; limiting
jurisdiction of tribunals to “criminal acts committed by non-German civilians™); Military Law of the Japanese
Expeditionary Army in China, Art. 1 (*This military law shall apply to all persons other those of Japanese
citizenship within the zone of military operation of the Imperial Army.”) (attached as Enclosure No. 1 to Statement
of Major Itsuro Hata, Prosecution Exh. No. 25, admitted Tr. 190 and attached following, United States v. Shiguru
Sawada, et al., Vol. 2 (1946) (military commission convened in Shanghai, China) (Attachment B); see also id.,
Statement of Major Itsuro Hata, at 1.

2
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that the MCA falls within the bounds of the Article I War Powers that authorize Congress to
establish such commissions, including specifically the power to “define and punish . . . Offenses

against the Law of Nations,”*

the Section 8 power that all three Branches of Government have
consistently identified as the primary source of that authority. (Section 6.B.) The Define and
Punish Clause, however, also incorporates the Law of Nations as a limitation on that authority;
accordingly, Congressional legislation establishing law-of-war military commissions must
conform to the Law of Nations. (Section 6.C.)

Common Article 3 of the Geneva Conventions, which requires that unprivileged enemy
belligerents charged with war crimes be tried by “regularly constituted courts,” is part of the Law
of Nations. In Hamdan v. Rumsfeld, the Supreme Court held that a military commission is
“regularly constituted” within the meaning of Common Article 3 only if “some practical need
explains [military commission] deviations from court-martial practice.”’5 Accordingly, because
the Constitution incorporates the Law of Nations as a limitation on Congressional power to enact
military commissions, a statute establishing law-of-war military commissions is constitutional
only to the extent that “some practical need” explains its deviations from regular military justice.
(Section 6.D.)

The MCA’s jurisdictional limitation to alien enemy belligerents violates this test, because
no “practical need” explains this deviation from courts-martial practice under the Uniform Code
of Military Justice (“UCMJ”), which makes no jurisdictional distinction between alien and
citizen belligerents. (Section 6.E.) Accordingly, because no practical need justifies the MCA’s

alienage limitation, it violates Common Article 3 and the constitutional requirement that law-of-

* Const., Art. 1, §8, cl. 10.

®> Hamdan v. Rumsfeld, 548 U.S. 557, 622-623 (2006) (plurality; quoting Kennedy, J., concurring, id. at 645); id. at
645 (Kennedy, J., concurring).
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war military commissions conform to the Law of Nations. The MCA’s personal jurisdiction
section is therefore unconstitutional on its face; this Commission lacks jurisdiction over Mr. al-
Tamir; and the charges against him must be dismissed.® (Section 6.F.)

4. Burden of Persuasion.

The Defense bears the burden of persuasion as the moving party on this motion. Rule for
Military Commission (RMC) 905(c).

S. Facts.

The motion presents a pure issue of law.
6. Argument.

“Without jurisdiction the court cannot proceed at all in any cause. ... [W]hen it ceases
to exist, the only function remaining to the court is that of announcing the fact and dismissing the
cause.”’ Because the MCA violates the enumerated power that grants Congress authority to
enact law-of-war military commissions,® military commissions convened under the MCA’s
authority lack jurisdiction ab initio. Moreover, because this jurisdictional defect is a matter of
exceeding Congress’s constitutional power, the case must be dismissed regardless of whether

Mr. al-Tamir possesses individual rights under the Due Process Clause.’

® See United States v. Al-Nashiri, 191 F.Supp.3d 1308, 1320-21 (U.S.C.M.C.R. 2016) (personal jurisdiction must be
demonstrated before case can proceed to trial).

" Ex parte McCardle, 74 U.S. 506, 514 (1868).
8 M'Culloch v. Maryland, 17 U.S. 316, 404 (1819).

? Compare AE 72C Ruling - Defense Motion to Recognize That These Proceedings are Governed by the
Constitution. The motion rests on the fact that the MCA's jurisdictional discrimination between aliens and citizens
violates the enumerated Article I, Section 8 power authorizing the establishment of law of war military commissions
in the first instance. Whether Mr. al-Tamir has individual constitutional rights is not at issue here.

4
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A. The military tribunals established under the MCA are law-of-war
military commissions.

The tribunals established by the 2009 MCA are law-of-war military commissions. As the
Supreme Court explained in Hamdan, law-of-war military commissions are “convened as an
‘incident to the conduct of war’ when there is a need ‘to seize and subject to disciplinary
measures those enemies who in their attempt to thwart or impede our military effort have
violated the law of war.””'" The military commissions authorized by the original Executive
Order that was struck down in Hamdan were law-of-war commissions,“ and Congress enacted
the 2006 MCA, which the 2009 MCA amends, for the express purpose of reinstating the
President’s ability to carry on with statutorily-authorized versions of the Executive military
commissions.

Apart from its genesis, the express provisions of the 2009 MCA make it clear that
Congress intended to create law-of-war commissions. Its stated purpose is to establish
“procedures governing the use of military commissions to try alien unprivileged enemy
belligerents for violations of the law of war and other offenses triable by military commission.”'?
Substantively, commissions are given jurisdiction to try “any offense made punishable by this
chapter, sections 904 and 906 of this title (articles 104 and 106 of the Uniform Code 3 of

5013

Military Justice), or the law of war.” ™ Articles 104 and 106 criminalize, respectively, aiding the

' Id. at 596 (quoting Quirin, 317 U.S. at 28-29).
" 1d. at 597.

210 U.S.C. § 948b(a).

Y10 US.C. § 948d.
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enemy and spying.l4 Aiding the enemy has been traditionally treated as a war crime, " and
spying has an ancient tradition of being tried in military tribunals under the laws of war.'°

With regard to the “offenses made punishable by this chapter,” the MCA specifies that all
such offenses are “offenses that have traditionally been triable under the law of war or otherwise
triable by military commission,”"” and prosecution of the crimes are only permitted if they were
“committed in the context of and associated with hostilities.”'® The jurisdiction of the MCA
commissions is thus limited to that of traditional law-of-war commission as identified by the
Supreme Court."”

Finally, the D.C. Circuit has recognized that cases brought under the MCA are tried by
law-of-war military commissions.*

B. The War Powers, including the Define and Punish Clause, limit
Congress’s authority to enact law-of-war military commissions.

The Supreme Court in Hamdan held that the military commission system implemented
under the President’s Executive Order®' was illegal because it violated the statutory requirement
that such commissions comply with the Law of Nations.”* Hamdan was thus a statutory

decision.” At the same time, however, the Court also made clear that the Constitution placed

1 See 10 U.S.C. §§ 904 and 906.
1 See William Winthrop, MILITARY LAW AND PRECEDENTS 840 (2™ ¢d.1920)

'* See, e.g., Quirin, 317 U.S. at 27 (“spying” triable by law-of-war military commission); Resolution of the
Continental Congress, 1 J, Cont. Cong. 450 (1776) (reproeduced in Winthrop, at 765).

710 U.S.C. § 950p(d).
10 U.S.C. § 950p(c).

" Hamdan, 548 U.S. at 598. Any remaining doubt about the scope of the MCA’s substantive jurisdiction has been
put to rest by Hamdan v. United States, -- F.3d --, 2012 WL 4874564, slip op. at 8 (D.C. Cir., October 16, 2012)
(holding that crimes subject to MCA jurisdiction are international war crimes).

0 See e.g. Al Bahlul v. United States, 767 F.3d 1, 7 (D.C. Cir. 2014) (en banc) (“It is undisputed that the commission
that tried Bahlul is of the third type: a law-of-war military commission.™)

2 Military Order of November 13, 2001, 66 Fed. Reg. 57833 (2001).
2 Hamdan, 548 U.S. at 613; see 10 U.S.C. § 821 (UCM]J Article 21) (2005).
> Id. at 635.
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limits on Congress’s power to enact military commission systems as well.”* As the Court
explained, in authorizing military commissions under the Articles of War, “Congress had simply
preserved what power, under the Constitution and the common law of war, the President had had
before 1916 to convene military commissions -- with the express condition that the President and
those under his command comply with the law of war.” >
The most fundamental constitutional requirement of any Congressional legislation,
including the MCA, is that it fall within the scope of the enumerated Article I powers that
authorize Congress to legislate in that subject-matter area. With regard to law-of-war military
commissions, those are the so-called War Powers, including most importantly the Define and
Punish Clause.”
(1) The Define and Punish Clause is the chief Article I, Section 8 power
that authorizes, and limits, Congress’s authority to enact law-of-war
military commissions.
The principle that Congress can “exercise only the powers granted to it” by Article Iis
the most basic limitation on Congressional power imposed by the Constitution.”’ The principle

applies to Congress’s war powers generally,zs and to the establishment of military commissions

3 . 2
in particular.”

*1d. at 637 (Kennedy, J., concurring) (noting that “conformance with the Constitution” required); id., at 653
(Kennedy, J., concurring) (requiring “a new analysis consistent with the Constitution” if Congress changed the law);
see also Quirin, 317 U.S. at 28 (Congress may establish law-of-war commission jurisdiction “so lar as it may
constitutionally do s0”); id. at 30 (same).

3 Hamdan, 548 U.S. at 593.
*® Const., Art. I, § 8, cl. 10; see Quirin, 317 U.S. at 25-26.
M’ Culloch, 17 U.S. at 404.

8 Lichter v. United States, 334 U.S. 742, 779 (1948); United States v. Robel, 389 U.S. 258, 263 (1967) (“[Tlhe
phrase ‘war power” cannot be invoked as a talismanic incantation to support any exercise of congressional power
which can be brought within its ambit™).

* Hamdan, 548 U S. at 591; Quirin, 317 U.S. at 25; Ex parte Milligan, 71 U.S. 2, 121 (1866).
7
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With regard to that power, all three Branches of Government have recognized that the
Define and Punish Clause is the source of Congress’s authority to institute law-of-war military
commissions. The Supreme Court™ and Congress®' have both explicitly so stated, and the
Executive Branch has taken the same posil:ion.32 It was also the view of the leading 19" Century
treatise on military law.* Accordingly, to be constitutional, the MCA must fall within the scope
of authority encompassed by that Clause.

(2) The Define and Punish Clause limits Congress’s authority to enact law-
of-war commissions.

Congress’s power to establish law-of-war commissions is therefore limited to the scope
authorized by the Define and Punish Clause.* Faced with closely parallel ultra vires exercises

of Congressional power, the Supreme Court has not hesitated to strike down other statutory

0 See Hamdan, 548 U.S. at 601; Quirin, 317 U.S. at 28; In re Yamashita, 327 U.S. 1, 7 (1946).

M See War Crimes Act of 1996, HR. Rep. No. 104-698 (1996), at 7 (citing Yamashita and Quirin for the proposition
that “[t]he constitutional authority to enact federal criminal laws relating to the commission of war crimes is
undoubtedly the same as the authority to create military commissions [referring to the Define and Punish Clause]™).

*2 United States Attorney General James Speed, “Military Commissions,” 11 Atty. Gen. Op. 297, 298-9 (1865)
(Define and Punish Clause is a power “conferred by the Constitution upon Congress or the military under which
such tribunals [for the trial of violations of the law of war] may be created in time of war.”).

# Winthrop, at 831 (“The Constitution confers upon Congress the power ‘to define and punish offences against the
law of nations,” and in the instances of the legislation of Congress during the late war by which it was enacted that
spies and guerillas should be punishable by sentence of military commission, such commission may be regarded as
deriving its authority from this constitutional power.”)

% Quirin, 317 U.S. at 28 (“Congress has explicitly provided, so far as it may constitutionally do so, that military
tribunals shall have jurisdiction to try offenders or offenses against the law of war in appropriate cases . . . [and] has
thus exercised its authority to define and punish offenses against the law of nations by sanctioning, within
constitutional limitations, the jurisdiction of military commissions to try persons for offenses which, according to
the rules and precepts of the law of nations, and more particularly the law of war, are cognizable by such
tribunals.”)(emphasis added); Hamdan, 548 U.S. at 637 (Kennedy, J., concurring) (noting that “conformance with
the Constitution” required); id. at 653 (Kennedy, J., concurring) (requiring “a new analysis consistent with the
Constitution” if Congress changed the law); Yamashita, 327 U.S. at 9 (“[Congress] has not foreclosed [the
accused’s] right to contend that the Constitution or laws of the United States withhold authority to proceed with the
trial.”); id. at 25 (concluding that the commission “did not violate any military, statutory or constitutional
command”) (emphasis added); see also Madsen v. Kinsella, 343 U.S. 341, 354-6 (1952) (challenge to occupation
military commission; sustaining commissions as authorized by law of war and concluding that they “were, at the
time of the trial of petitioner’s case, tribunals in the nature of military commissions conforming to the Constitution
and laws of the United States™) (emphasis added).

8
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grants of military tribunal jurisdiction when they violated the scope of the Article I war power on
which the legislation was based. This Commission should do the same here.

United States ex rel. Quarles v. Toth*>and Reid v. Covert™ are the leading cases on the
Supreme Court’s policing of jurisdictional grants to military tribunals. In Toth, after Congress
extended court-martial jurisdiction to former service members, the Court held that Congress’s
Article I, § 8 power to “make Rules for the Government and Regulation of the land and naval
forces™?’ did not extend to subjecting ex-service members to military jurisdiction.” Similarly, in
Reid, when Congress attempted to bring the spouses of service members within courts-martial
jurisdiction, the Court held that the same clause “by its terms, limit[s] military jurisdiction to
members of the ‘land and naval Forces,”” and overturned the legislal:icm.39

As the Court has explained on numerous occasions, it “has been alert to ensure that
Congress does not exceed the constitutional bounds and bring within the jurisdiction of the

military courts matters beyond that jurisdiction.”*

The Court reserves special heightened
scrutiny for assertions of military jurisdiction both because of the stakes involved for the
individuals, but also because of the structural concern with separation of powers. As the Court
put it in Quarles, “[t]here is a compelling reason for construing [the Land and Naval Forces
Clause] this way: any expansion of court-martial jurisdiction . . . necessarily encroaches on the

jurisdiction of federal courts set up under Article III of the Constitution where persons on trial

are surrounded with more constitutional safeguards than in military tribunals.”*" Accordingly,

* United States ex rel. Quarles v. Toth, 350 U.S. 11 (1955).

% Reid v. Covert, 354 U.S. 1 (1957).

A1, § 8, cl. 14.

8 United States ex rel. Quarles v. Toth, 350 U.S. 11, 14-15 (1955).

¥ Reid v. Covert, 354 US. 1, 22 (1957) (plurality); see also id. at 67 (Harlan, J., concurring).
0 Northern Pipeline Const. Co. v. Marathon Pipeline Co., 458 U.S. 50, 66 n.17 (1982).

* Quarles, 350 U.S. at 16.
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the Court concluded that “[d]etermining the scope of the constitutional power of Congress to
authorize trial by court-martial presents another instance calling for limitation to ‘the least
possible power adequate to the end proposed.””**

The enumerated Article I, Section 8 war power at issue here is the Define and Punish
Clause, not the Land and Naval Forces Clause as it was in Quarles and Reid. Nevertheless, the
underlying principle — that especially with respect to military tribunal jurisdiction, Congress
must be limited to the proper exercise of the power that purports to authorize its legislation — is
even more compelling here. As the Court put it in Hamdan, “no more robust model of executive
power exists” than law-of-war military commissions, and therefore “Quirin [which authorized
their use] represents the high-water mark of military power to try enemy combatants for war
crimes.”*

As demonstrated below, when Congress enacted the MCA, it indeed “exceed[ed] the
constitutional bounds™ of the Define and Punish Clause, and thereby brought “within the
jurisdiction of the military courts matters beyond I:hal:jurisdicl:ion.”4'4

C. The War Powers, including the Define and Punish Clause, incorporate

the Law of Nations as a limitation on congress’s power to enact law-of-
war military commissions.

The Law of Nations was universally accepted as legally binding by the Founders,*® and,

in the early Republic, by all three branches of government. It was the basis for Congressional

¥ Id. a1 23.
. Hamdan, 548 U.S. at 597.
* Northern Pipeline, 458 U.S. at 66 n.17.

* To be clear, this argument is strictly constitutional; it is not based on international law (the “Law of Nations™) as
such. Mr. al-Tamir is not arguing that the Law of Nations binds Congress directly; rather, he is arguing that, as a
matter of Congress’s Article I powers, the Law of Nations is incorporated in the Define and Punish Clause and binds
Congress as a constraint imposed by that clause. Accordingly, cases like Al-Bihani v. Obama, 590 F.3d 866 (D.C.
Cir. 2010), cert. denied, --- U.S. -—, 131 S.Ct. 1814 (2011), which suggest that international law does not by itsell
bind Congress, are inapposite even if correctly decided.

10
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enactments.*’ It was a source for Executive interpretations of the law.*® And it provided
jurisdiction and rules of decision in Article III courts.*

In particular, the law of war, which is a part of the Law of Nations, was viewed as
binding on the jurisdiction and procedures of military tribunals. That understanding is reflected
in both contemporaneous legislative enactments and the military practice of the period. Indeed,
the Law of Nations was understood as a basis for criminal jurisdiction even before the
Constitution was adopted. Among the earliest statutes enacted by the Continental Congress was
one that authorized trials of spies in courts-martial “according to the law and usage of nations.”*°
In Article III courts, the Law of Nations was viewed as sufficiently authoritative to provide an
independent jurisdictional basis for criminal prosecutions relating to the conduct of war.”'

Military practice at the time also looked to the law of war for its procedural rules.
General George Washington, for example, viewed the law of war as binding him when he

convened a special military board in September 1780 to determine whether Major John André,

Benedict Arnold’s British contact, was a spy. After the board recommended that André be hung,

** See Beth Stephens, “Federalism and Foreign Affairs: Congress’s Power to ‘Define and Punish . . . Offenses
Against the Law of Nations’,” 42 Wm. & Mary L. Rev. 447, 463-477 (2000) (discussing acceptance of Law of
Nations as binding at time of Founding and adoption of Define and Punish Clause); William Blackstone, 4
COMMENTARIES ON THE LAWS OF ENGLAND *#66 (Chapter 5, “Of Offences Against the Law of Nations™) (“THE law
of nations is a l'yftem of rules, deducible by natural reafon, and eftablifthed by univerfal confent among the civilized
inhabitants of the world; in order to decide all difputes, to regulate all ceremonies and civilities, and to infure the
obfervance frequently occur between two or more independent ftates, and the individuals belonging to each.”).

47 See, e.g., Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73,77 (1789) (now Alien Tort Claims Act, 28 US.C. §
1350).

% See, e.g., Edmund Randolph, “Reprisals,” 1 U.S. Op. Atty. Gen. 30 (1793); Edmund Randolph, “Seizures in
Neutral Waters,” 1 U.S. Op. Atty. Gen. 32 (1793).

4 See, e.g., The Nereide, 13 U.S. 388, 423 (1815) (Marshall, C.J.) (absent legislation, “the Court is bound by the law
of nations which is a part of the law of the land”).

¥ See, e.g., Resolution, 1 J, Cont. Cong. 450 (1776).

>l See, e.g., Henfield’s Case, 11 F. Cas. 1099 (C.C. Pa.1793) (grand jury charge given by Chief Justice John Jay);
see also Edmund Randolph, “Who Privileged From Arrest,” 1 U.S. Op. Atty. Gen. 26, 28 (1792) (noting the
possibility of prosecutions brought under the Law of Nations).

11
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André wrote to Washington asking to be shot instead.> Washington would have preferred to
grant his request,™ but viewed himself as legally bound to reject it because death by hanging was
the procedure required by the “practice and usage of War.”>*

In sum, at the Founding of the Republic, United States military law and practice treated
the Law of Nations as dictating the process afforded to enemy combatants charged with
violations of the law of war.”

The same understanding prevailed throughout the 19" Century. During the Mexican
War, General Winfield Scott, the originator of the military commission in its modern form,>®

explicitly predicated the jurisdiction of his military commissions and councils of war on the

authority of the law of war.”’ Civil War-era authorities also recognized that the common law

> At the time, firing squad was considered the means of executing soldiers; hanging was for common criminals,
John Marshall, THE LIFE OF GEORGE WASHINGTON, VOL. [ 380 (2™ ed. 1843) (“André wished to die as a soldier, not
as a criminal.”).

> André’s honorable conduct afier his capture had earned Washington and his officers’ respect to the extent that
Washington personally wished he could grant André’s request. Id. (“The general officers lamented the sentence that
the usages of war compelled them to pronounce; and never perhaps did the Commander-in-chiefl obey with more
reluctance the stern mandates of duty and policy.”).

20 WRITINGS OF GEORGE WASHINGTON 134 n.16 (J. Fitzpatrick, ed.) (1937) (rejecting André’s request to be shot
rather than hung because “the practice and usage of War were against his request”); Louis Fisher, MILITARY
TRIBUNALS AND PRESIDENTIAL POWER: AMERICAN REVOLUTION TO THE PRESENT 12-13 (2005); Quirin, 317 U.S. at
31n9.

» Contemporancous British military law also treated the Law of Nations as placing limits on its military tribunal
practice. In 1800, for example, a British military commander requested the views of the military leadership on the
proper procedures for adjudicating whether a captured enemy belligerent had broken his parole, and was thus subject
to execution under the laws of war. Responding in a formal letter of advice dated January 24, 1801, the King’s
Advocate, the Attorney- and Solicitor General, and the Advocate and Counsel for the Admiralty opined in that in
order to determine the prisoner’s status, “we conceive we ought to be able to refer either to some clear authority in
the text writers upon the Law of Nations, or to some more uniform practice in the conduct of nations which would
fully justify the proceeding.” Charles Clode, THE ADMINISTRATION OF JUSTICE UNDER MILITARY AND MARTIAL
Law 366-367 (2“" ed. 1874) (Letter from John Nichol, et al. dated January 24, 1801) (Attachment C). Clode’s
treatise cites the letter as authoritative. Id.

3 Hamdan, 548 U.S. at 590.

37 See General Order No. 287 (issued September 17, 1847) (reproduced in William Birkhimer, MILITARY
GOVERNMENT AND MARTIAL LAwW 581-3 (3% ed. 1914), at 7 (authority for commissions based on “unwritten code”
of martial law required to protect civilians and American soldiers from violations of the laws of war); General Order
No. 372 (issued December 12, 1847) (reproduced in Hearings before the Senate Committee on the Philippines,
“Affairs in the Philippine Islands,” Senate Sess. 57-1, Doc. 331, Part 3 (1902)), at 2280 (establishing councils of war
“for the summary trial of the offenders under the known laws ol war applicable to such cases™).

12
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jurisdiction of military commissions derived from the laws of war. Francis Lieber, the most
influential codifier of military law of the period, was explicit on this point, explaining that
“military jurisdiction is of two kinds,” court-martial jurisdiction which is conferred by statute,
and military commission jurisdiction, “which is derived from the common law of war,”>®
Military commissions of the period understood their jurisdiction in the same manner. As one
commission sitting as an occupation provost court explained, it “depends for its existence on the
law of nations, and on that part of the law of nations relating to war . . . On that law alone must
this court rely for the power and jurisdiction it has exercised.”

Attorney General James Speed’s formal opinion on the legality of employing a military
commission to try the Lincoln assassination conspirators identified the Define and Punish Clause

as the Article I power authorizing Congress to enact legislation pertaining to law-of-war military

commissions.® Speed pointed out that, “from the face of the Constitution [i.e., the Define and

8 Francis Licber, INSTRUCTIONS FOR THE GOVERNMENT OF THE ARMIES OF THE UNITED STATES IN THE FIELD 6-7
(Art. 13) (Government Printing Office, 1898) (originally published as General Order No. 100 (issued April 24,
1863)). Lieber limited law of war jurisdiction to “military offenses which do not come within the statute.” Id. In
fact, however, military commissions continued to be “common-law war court[s]” based on the law of war through
the revision of the Articles of War in 1916. See 1 REVISION OF THE ARTICLES OF WAR, S. Rep. No. 130, 64th Cong.,
Ist Sess., at 40 (1916) (testimony of Brig. Gen. Enoch H. Crowder, Judge Advocate General of the Army) (“A
military commission is our common-law war court. It has no statutory existence, although it is recognized by statute
law.”). Even after the revision and continuing through the passage of the Uniform Code of Military Justice in 1950,
until the 2006 MCA, Congress limited its regulation of law-of-war military commissions to general statements
requiring compliance with the law of war, see, 10 U.S.C. § 821 (UCMIJ Art. 21) (2005); Hamdan, at 593, with the
exception of a requirement of general procedural parity among military commissions, courts-martial, and Article III
prosecutions, 10 U.S.C. § 836 (UCMIJ Art. 36) (2005). This consistent history of reliance on the law of war to
determine the jurisdiction and procedures of military commission is the background against which the scope of the
Define and Punish Clause has to be measured.

* United States v. Reiter, 27 F. Cas. 768, 769 (La. Provisional Ct. 1865). With the exception of MCA military
commissions, the same rule prevails today within the United States Armed Forces. Army Field Manual 27-10 (“FM
27-107), the military’s authoritative guide to the law of war, provides that “[a]s the international law of war is part of
the law of the land in the United States, enemy personnel charged with war crimes are tried directly under
mternational law without recourse to the statutes of the United States.” FM 27-10, at 180-81 ] 505(e) (1956).

% James Speed, “Military Commissions,” 11 Atty. Gen. Op. 297, 298-99 (1865).
13
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Punish Clause],”®" in acting under the Clause, Congress could not “abrogate [the laws of war] or

5 5.3 5 162
authorize their infraction.”®

Speed’s analysis prevailed into the 20" Century.®

Finally, the Supreme Court’s leading cases are fully consistent with, even if they do not
compel, the conclusion that the Define and Punish Clause requires Congress to conform to the
jurisdictional limitations of the Law of Nations when exercising its power to enact law-of-war
military commissions. Hamdan, Quirin, and Yamashita all address the jurisdiction and
procedural regularity of military commissions, and all hold that the Law of Nations provides the
rules of decision for the contested issues. These holdings are based on a statutory interpretation
(the incorporation of the law of war by Article of War 15 and its successor, UCMI Article 21),
not an interpretation of the Constitution.®® At the same time, however, the cases also go out of
their way to emphasize that Congress’s authority to establish law-of-war commission jurisdiction

is limited by the Constitutional War Powers that give rise to it, most notably the Define and

Punish Clause.®® Because Article of War 15 and UCMIJ Article 21 themselves both expressly

* Id. at 299,
2 Id. at 300.

% The definitive discussion of the post-World War I commissions’ law-of-war jurisdiction (which were the last
time law-of-war commissions were employed prior to the Executive Order commissions overturned by Hamdan)
recognized that that the constitutional source of their power was the Define and Punish Clause, and that the Clause
incorporated the common-law limitation on their jurisdiction to the Law of Nations:

In the exercise of the power conferred upon it by the constitution to “define and punish ... offences
against the Law of Nations,” of which the law of war is a part, the United States Congress has by a
statute, the Articles of War, recognised the “Military Commission” appointed by military
command, as it had previously existed in United States Army practice, as an appropriate tribunal
for the trial and punishment of offences against the law of war. ... [Congress] incorporated, by
reference, as within the pre-existing jurisdiction of Military Commissions created by appropriate
military command, all offences which are defined as such by the law of war, and which may
constitutionally be included within the jurisdiction.

“United States Law and Practice Concerning Trials of War Criminals by Military Commissions and Military
Government Courts,” Annex II to 1| LAW REPORTS OF TRIALS OF WAR CRIMINALS 111, 112 (1947).

 Quirin, 317 U.S. at 28; Yamashita, 327 U.S. at 7.
% Hamdan, 548 U.S. at 628.

56 See Section 6.B.2., supra; Quirin, 317 U.S. at 28; Hamdan, 548 U.S. at 637 (Kennedy, J., concurring); id. at 653
(Kennedy, J., concurring); Yamashita, 327 U.S. at 9; see also Madsen, 343 U.S. at 354-56.

14
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incorporated the law of war as a limitation on the power to convene military commissions, there
could be no conflict between Congress’s enactments and the Define and Punish Clause, which
also incorporated the law of war. With the MCA, by contrast, Congress has for the first time
adopted law-of-war tribunal jurisdiction that conflicts with the Supreme Court’s binding
interpretation of the Law of Nations (described in Section 6.D. below).

In sum, the War Powers were drafted, adopted and then interpreted against the
background of an unbroken pre- and post-Founding understanding of the Law of Nations’
determining role on the common-law jurisdiction and process of law-of-war military tribunals,
an understanding that was expressly incorporated in the Define and Punish Clause. Under that
Clause, therefore, Congress cannot establish military commissions and authorize trial of
“Offenses against the Law of Nations” through a process that itself violates the Law of
Nations.®” Law-of-war military commission jurisdiction is not “in conformance with the

2208

Constitution™”" unless it complies with the Law of Nations.

" The Supreme Court has consistently held that Congress does not have the power to change or modify the Law of
Nations, but only “define” it in the sense of specifying particulars where the Law itself 1s too vague to provide a
clear rule of decision. United States v. Arjona, 120 U.S. 479, 488 (1887); United States v. Furlong, 18 U.S. 184,

198 (1820); United States v. Smith, 18 U.S. 153, 158 (1820). See alse 1 RECORDS OF THE FEDERAL CONVENTION OF
1787, at 614-15 (Max Farrand ed., 1937) (Madison's Notes, May 29, 1787) (comments of James Wilson) (objecting
to the term “define” in the draft clause offered by Gouvenor Morris because “[t]o pretend to define the law of
nations which depended on the authority of all the Civilized nations of the World, would have a look of arrogance[]
that would make us ridiculous;” term nevertheless adopted after Morris agreed with Wilson’s interpretation);
Stephens, supra, at 474.

% Hamdan, 548 U.S. at 637 (Kennedy, J., concurring). In this and all other respects pertinent to this motion, the
four-judge plurality adopted Justice Kennedy's position. See id. at 634 (“We agree with Justice KENNEDY that the
procedures adopted to try Hamdan deviate from those governing courts-martial in ways not justified by any “evident
practical need,” . . . and for that reason, at least, [ail to afford the requisite guarantees [of Common Article 3 which
is part of the law of war.”). Henceforth when defendant cites Justice Kennedy's concurrence, the plurality’s
agreement will not be cited separately.

12
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D. Law-of-war military commission procedures that vary from court-

martial practice violate the Law of Nations unless some practical need
explains the deviations.

In Hamdan v. Rumsfeld, the Court held that the original Executive Order (“EO”) military
commission system was illegal because it was inconsistent with the UCMJ % Nevertheless, in
order to decide that the system was illegal under the statute, the Court first had to decide whether
the system was legal under the law of war, because the statute at issue, UCMJ Article 2],70
incorporated the law of war as the substantive limits on military commission practice and
procedure. As the Supreme Court explained, “[1]f the military commission at issue is illegal
under the law of war, then an offender cannot be tried ‘by the law of war’ before that
commission [under Article 2]].”?I

Accordingly, in striking down the EO commissions, the Court first held that the system
violated the law of war.” Specifically, the Court found that the system violated Common
Article 3 of the Geneva Conventions of 1949, which prohibits, inter alia, “the passing of
sentences and the carrying out of executions without previous judgment pronounced by a
2274

regularly constituted court.””> Because Common Article 3 was part of the “law of nations,

and because Article 217 incorporated the law of war into its limitations on military

“Id. at 613.

10 US.C. § 821 (2005) (“The provisions of this chapter conferring jurisdiction upon courts-martial do not
deprive military commissions, provost courts, or other military tribunals of concurrent jurisdiction with respect to
offenders or offenses that by statute or by the law of war may be tried by military commissions, provost courts, or
other military tribunals.”).

"' Hamdan, 548 U S. at 641 (Kennedy, J., concurring).
72
Id.

™ Geneva Convention (IIT) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6 U.S.T. 3316,
3320, T.LLA.S. No. 3364.

™ Hamdan, 548 U.S. at 628 (plurality) (“[R]egardless of the nature of the [Geneva Convention] rights conferred on
Hamdan, .. .. they are, as the Government does not dispute, part of the law of war.”); id., at 642-3 (Kennedy, J.,
concurring).

3 10 U.S.C. § 821 (2005).
16
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commissions, the Court held that to be legal, the President’s EO military commissions must be
“regularly constituted courts” within the meaning of Common Article 3.

The Court was therefore compelled to interpret the meaning of “regularly constituted
court” as applied to United States military commissions. It held that “a military commission can
be ‘regularly constituted’ by the standards of our military justice system only if some practical
need explains deviations from court-martial practice.”?ﬁ That is, under the law of war, enemy
belligerents were to be tried under the same rules and procedures as the United States tried its
own service members, unless some circumstance made the application of a specific rule
“impractical.” Applying this standard, the Court held that the EO commission system was illegal
because no “practical need” justified its numerous deviations from the procedures followed in
court-martial practice.”’ As Justice Kennedy explained, in considering the practical need for
deviations from court-martial practice, “Common Article 3 permits broader consideration of
matters of structure [and] organization™ along with more specific procedural protections. There
is no more basic element of military commission “structure” or “organization” than the scope of
its personal jurisdiction.”™

It needs to be stressed that the Court’s interpretation of Common Article 3’s “regularly
constituted court” requirement is definitive and binding as to the requirements of international
law, regardless of whether that law applies directly to Executive or Congressional action or is
incorporated by statute or constitutional provision into the domestic law of the United States.

Accordingly, if, as shown above, the Define and Punish Clause limits Congress to legislating

" Id. a1 645 (Kennedy, J., concurring); id. at 632-3 (plurality; quoting Kennedy, J., concurring, id. at 645); see also
id. at 617-620 (discussing the historical law and practice of military commission procedural uniformity with courts-
martial).

7 Hamdan, 548 U.S. at 633-34.

8 See generally Al-Nashiri, supra.

17
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military commissions that are consistent with the law of war, then to be constitutional, the MCA
must establish tribunals that are “regularly constituted courts” within the meaning of the
Supreme Court’s interpretation. That is, military commissions convened under the MCA are
constitutional only if there is a “practical need” for any the Act’s deviations from court-martial
practice.m We show below that perhaps the most significant “deviation” from court-martial
practice — the limitation of its jurisdiction to non-citizens alone — stems from no such “practical
need,” and is indeed directly contrary to the Supreme Court’s pronouncements and the United
States military’s own unbroken history of trying citizens alongside aliens in its military
commissions.
E. The limitation of MCA law-of-war military commission jurisdiction to
non-citizens deviates from court-martial practice without any “practical
need” and therefore violates Common Article 3.
The MCA facially violates Common Article 3, and therefore the Law of Nations, under

the Hamdan standard. The provisions that limit MCA jurisdiction to aliens® deviate entirely

from the UCMJ, which does not discriminate on the basis of nationality under either its regular

™ The most significant flaw in the two Commission decisions denying somewhat similar motions based on the
Define and Punish Clause was their failure to look to the Supreme Court’s definitive interpretation of “regularly
constituted court,” and instead relying on language taken out of context from two opinions of Court of Military
Commission Review. See United States v. Mohammad, et al., AE 104C Order - Defense Motion to Dismiss The
Charges Because The Military Commissions Act of 2009 Exceeds Congress’ Power Under the Define and Punish
Clause at 3 q3.d. (citing United States v. Al-Bahlul, 820 F.Supp. 2d 1141, 1253 (U.S.C.M.C.R. 201 1) and United
States v. Hamdan, 801 F.Supp. 2d 1247 (U.S.C.M.C.R. 201 1)); United States v. al-Nashiri, AE 047B Ruling -
Motion To Dismiss For Lack Of Personal Jurisdiction Because Limiting Personal Jurisdiction To Aliens Violates
The Define And Punish Clause at 1 I 5, 29 6 (same). The passage in the Al-Bahlul opinion that mentions “regularly
constituted court” neither cites nor quotes Hamdan, which is unsurprising because it addresses an entirely different
issue having nothing to do with the “regular constitution” of the commissions or the Define and Punish Clause, to
wilt, the question of whether trial by military commission violates the Bill of Attainder Clause. Al-Bahlul, 820
F.Supp. 2d at 1252-53. The citation to Hamdan is equally inapposite. Although mentioning the Define and Punish
Clause in passing, it neither addressed the argument made in this motion, discussed Hamdan, or even mentioned
“regularly constituted courts.” Hamdan, 801 F.Supp. 2d at 1315. In any event, the CMCR’s Hamdan opinion was
subsequently vacated after the Government abandoned its holdings in the D.C. Circuit. See Hamdan v. United

States, 696 F.3d 1238, 1253 (D.C Cir. 2012) (reversing and vacating the CMCR opinion).
¥10 U.S.C. §§ 948b(a) and 948c.
18
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“good order and discipline” jurisdiction or its special law of warjurisdicl:ion.SI The equal
treatment of aliens under the UCMJ is more than formal, moreover. Aliens have long served in
the United States Armed Forces and been subject to UCMJ jurisdiction on the same basis as
citizen servicemen and women.®> The MCA’s discrimination between aliens and citizens can
therefore be justified only if “some practical need explains [this] deviation[] from court-martial
practice.”®

There is no such practical need. The Supreme Court long ago held that citizenship is
irrelevant to the exercise of law-of-war military commission jurisdiction.** Herbert Haupt, one
of the petitioners in Quirin, objected to the commission’s jurisdiction on the basis that as an
American citizen, he was entitled to indictment by grand jury and trial by petit jury. The
Supreme Court held that whether he was an American citizen or not, he was equally subject to
the military commission’s jurisdiction as were his non-citizen co-conspirators. “Citizenship in
the United States of an enemy belligerent does not relieve him from the consequences of a
belligerency which is unlawful because in violation of the law of war.”® Nor did Haupt’s status
as a citizen entitle him to procedural rights that were unavailable to the alien accused. “Since the
[grand and petit jury clauses of the Fifth and Sixth] Amendments, like § 2 of Article II1, do not

preclude all trials of offenses against the law of war by military commission without a jury when

the offenders are aliens not members of our Armed Forces, it is plain that they present no greater

' Compare 10 U.S.C. §§ 948b(a) and 948¢ with 10 U.S.C. §§ 802, 803, and 817-821 (2008).

82 See, e.g. 8U.S.C. § 1440 (naturalization for alien military service members). Indeed, beginning in 1947 and
continuing until the United States’s military base agreement with the Philippines was terminated in 1992, non-
resident Philippine nationals were permitted to serve. See Burcau of Naval Personnel, “Filipinos in the United
States Navy” (October 1976) (Naval Historical Center) (available at

www history.navy.mil/library/online/(ilipinos.htm).

83 Hamdan, 548 U.S. at 632-33 (plurality; quoting Kennedy, J., concurring, id., at 645).
¥ Quirin, 317 U.S. at 37-38.

¥ Id. at 37.
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obstacle to the trial in like manner of citizen enemies who have violated the law of war
applicable to enemies.”™

Quirin’s holding, moreover, is consistent with the unbroken history of American law-of-
war military commissions, which prior to enactment of the MCA — and fully consistent with
court-martial practice — have never made a jurisdictional distinction on the basis of national
origin, and have in practice always tried American citizens alongside non-citizens as violators of
the law of war. Indeed, Americans were tried before the Founding by what we would now call a
law-of-war military commission. The American Joshua Hett Smith, for example, was tried in
1780 as a co-conspirator of Major John André in a “special court-martial,” that, according to
William Winthrop, was in fact a military commission.®’ During the Mexican War, at least one

American was tried by General Winfield Scott’s “Councils of War”®

(generally considered to be
the first fully-developed law-of-war military commissions).® In the next major episode of

military commission use, the Philippine insurrection following the Spanish-American War, three

5 Id. at 44: see also Hamdi v. Rumsfeld, 542 U.S. 507, 519 (2004) (*“There is no bar to this Nation's holding one of
its own citizens as an enemy combatant.””). United States citizens have proved just as capable of joining al Qaeda as
non-citizens, and “if released, would pose the same threat of returning to the front during the ongoing conflict.”
Hamdi, 542 U.S. at 519; see e.g., United States v. John Walker Lindh, 227 F.Supp.2d 565 (E.D.Va. 2002) (the so-
called “American Taliban™ case); United States v. Jose Padilla, 2007 WL 1079090 (S.D. Fla. 2007) (the so-called
“dirty bomber,” tried on unrelated charges): “Long Island Man Helped Qaeda, Then Informed.” The New York
Times (July 23, 2009), at p. Al (available at www nytimes.com/2009/07/23/nyregion/23terror.html?ref=nyregion)
(describing federal case against Bryan Neal Vinas, who, along with other alleged assistance to al Qaeda, allegedly
“tried to kill American soldiers in a Qaeda rocket attack against a military base™).

4 Winthrop, supra, at 832; see also William Birkhimer, MILITARY GOVERNMENT AND MARTIAL LAW 351 (3rd ed.
1914), at Y333.

% David Glazier, “Precedents Lost: the Neglected History of the Military Commission,” 46 Va. J. Int’1 L. 5, 37
(2005).

% See Hamdan, 548 U.S. at 590. The Civil War presents a special case because the military commissions employed
by the Union included martial law, occupation and law-of-war jurisdiction in one forum, Hamdan, 548 U.S. at 590-
1, and because, more fundamentally, virtually all of the individuals tried, Confederate or Union, were American
citizens. In any event, in Winthrop’s list of the crimes subject to the Civil War military commission’s specific law-
of-war jurisdiction, a significant number apply to activities that involved “aiding the enemy” and similar conduct,
which would have been committed by individuals adhering to the Union as well as the Confederacy. Winthrop,
supra, at 840.
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Americans were tried under the Philippine commissions’ law of warjurisdiction.% And, as
Quirin demonstrates, the World War Il commissions made no distinction between citizens and
non-citizens.

Given this precedent, the government cannot claim that any “practical need” explains the
deviation between the MCA’s discriminatory jurisdiction and the nationality-neutral provisions
of the UCMJ. Law-of-war military commissions established under the MCA therefore violate
the Law of Nations under the Hamdan standard.

F. The MCA is unconstitutional on its face.

The preceding analysis demonstrates the following: Law-of war military commissions
created by Congressional legislation — which include MCA military commissions (Section 6.A.)
— are enacted under the Art. I, § 8 power to “define and punish . . . Offenses against the Law of
Nations.” (6.B.) The Define and Punish Clause limits such commissions to tribunals consistent
with the Law of Nations. (6.C.) With regard to these limits, Hamdan held that Common Article
3 of the Geneva Conventions, including its requirement of trial by “regularly constituted courts,”
is part of the Law of Nations, and that only military tribunals that deviate from court-martial
practice when there is some practical need to do so satisfy this requirement. (6.D.) Finally,
insofar as it discriminates between alien and citizen unprivileged enemy belligerents, the MCA
fails this constitutional test, because there is and can be no “practical need” that explains this
deviation from the non-discriminatory jurisdiction of courts-martial. (6.E.)

It follows that the MCA is ultra vires and void on its face under the Define and Punish

Clause. Because its jurisdictional provisions are unconstitutional, no person, citizen or non-

% Glazier, “Precedents Lost,” 46 Va. I. Int’l L. at 52.
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citizen, may lawfully be tried under the MCA, and the charges against Mr. al-Tamir must be
dismissed with prejudice.
A Oral Argument:
Oral argument is requested.
8. Witnesses:
None.
9. Conference with Opposing Counsel:
The prosecution opposes the requested relief.

10. List of Attachments:

A. Certificate of Service, dated 6 June 2017.

B. Military Law of the Japanese Expeditionary Army in China, Prosecution Exh. No.
25, United States v. Shiguru Sawada, et al., Vol. 2 (1946).

C. Letter from John Nichol, et al. dated January 24, 1801 (reproduced in Charles Clode,
THE ADMINISTRATION OF JUSTICE UNDER MILITARY AND MARTIAL LAW 366-367 (2™
ed. 1874)).

Respectfully Submitted,

s/ Isl]

BRENT RUSHFORTH JEFFREY A. FISCHER

Pro Bono Counsel CAPT, JAGC, USN
Detailed Defense Counsel

/sl] /sl]

AIMEE COOPER ADAM THURSCHWELL

CDR, JAGC, USN Assistant Defense Counsel

Detailed Defense Counsel
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CERTIFICATE OF SERVICE

I certify that on 6 June 2017, I caused AE 085 Defense Motion to Dismiss the Charges
Because Congress Lacks the Constitutional Power to Limit the Jurisdiction of Law-of-War
Military Commissions to Non-Citizens to be filed with the Office of the Military Commissions
Trial Judiciary, and I served a copy on Government counsel of record.

/sl!
Adam Thurschwell
Assistant Defense Counsel
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ALLIED TRANSL.TOR AND IFTERERETEZR SECTICH
UKLITEL STLTZS &RLY FORCES, FLCIFIC

NOTE: <+ranslation requested by Logal Section,

radTICULAAS RdiallkG 70 Tud LUNISEWRENT OF TiE shERICAN
ALLER w0 AJLEL Thl Jufabecs aohilabl OF 18 aPull 1942

by Hall, Itsuro ( i

On 28 august 1942, I was orderced to be the prosecutor in the
triwl ln of Sceond Licutenant H0AWM.GAT (TL Fregumably AL1ILLASRK)
alitc seven others at tae 13 army wilitery Tribunnl in the compound
af the 13 wrmy acedguarters statloned In SgaWGHAI, CHING. The
following is o detnileca sccount of the noture of my autize at ths
time ol the triel, and oy version of my pert in this affair. T
solemnly swear thet tils aceount is obsslutely true, sl help nie
God !}

In order to understand fully the circumstansea of the punish-
ment, Lt 1s necessary to presunt o gencral outling of the organlzs-
tion ené funetions of the willtsry tribunal, and its trial
progcdure.

L. Orgonizotion ead function of the Militery tribumal,

The military tribunal 1s tne wrniy's legsl organ for punlshing
any Lndividuol, otner than Japoncese nationals, wlithin & militery
zone of operntion of tho Jopanese army, who commits any sct con-
strued to be s wartims offensc, or wio comEits any gct inlmical to
tne safety of the Japanesc [ray, or whe commlts ony act which
hinders militdry operntions.

wfter the outbtreak of the CIIN. incident, the Japnnsgse nrmy
establisned militery laws affectlns all non-Jipancse peoples ln
tne warious zones of operatlions, ano establlshed oo milltary tri-
bunsl in ezch army necdyuarters to punish any ihdividual violating
thsae laws. Tnec militery low differs from Gnc corimins) and army
penal laws in that it is not established with the nutnorization of
the Iuperial LDiet. It iz pursly on arpy oraer imposed by suthority
of tne respective army hebadguarters for tlie purpose of lasuring
tno sefety of the army, ot for scouring bhe getivitles of mill-
tary operations.

Gince the militery low is bosed essentlally on the requlire-
ments of military operctions, tne militery tribusal whieh tries
nll violutors of tals low falls lnto tne same ecategory. 0On this
point, the real nature of tne military tribunal 4iffers from thot
ol the ecourt mertisl, which is bascd on the army court-gartial
law. ddowever, asidc rfrom 2 few cxeegptions, the orgunizutlon end
procedurs of the wilitary tribumal arc, o5 & rule, patterned aftor
armny court-martial isw, I will hereln oxplaln L1t by usling, as aa
cxumupgle, the military regulntions and the military trinl regula-
tions under too militapy law Oof tog Jdapencse EBxpcdltlomary army
in China, which was cstablisned by muthority of the Suprede nsaa-
quarters of the Jopincse Zxpeditiomry srnv in Ching. Those
establisped ina territories otlier tnsn Chinn dirffer oaly slightly.

heeordalng to these, the militery law of the Bxpedlitlonary
army in China apnlics to pecyple obtasr n Joponese nitionals with-
1n the zone of milibarw gperoGleon of the sald Expsdltiomary srmy
(wrt. 1). .«ny person who engnhges ln conspilueies, or cspiomegs
pobivitice agulast the Topiause ooy, of wino willfully and knowing-
ly endangers tnc safety of tie Juplnese ormy, orf who commits any
aot whleh istscfores with ol litary cetivities ls lisble to mili-
tary punlshment («rt.2). Such punistmest 1s alvidcd into Tive
cloesses; death, lmpriscnment; bralsasient, fine and conflseation
{artas b
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argenic: cion opd functions of the wallitory tribunal are

s S TRAREE . 5d in the military trlal rezulation of tie Expedltionary

voeg=sowfing. They preseribe taot the military tribunel is under
Lt Jurlsdl etica of tao. EBxpeddtlomary wrmy in Chlna, or a subor-
floate army thercof {(Lrt.2), rnd stipulote that the presiding
officer sholl bc the supreace comm pder of the Expeditlomary arny
or bne commandl hg gencrnal of tae subordinate army thersof ‘(Lrt.5).

Tne gefersl military tribuittl consists of the presldlng
of fleer, the judges, the low member, the clerk of eourt, and the
sergeant-at-arms, TFurtner, the legal scetlon Is cstoblished to
rssist the coxmending gencrrl who is the prosiding of ficer, @na
the enief of tine legal scetion dircetly asslats the comwanding
gencrel., In addition, the chief of ataff ond nls subordlnitc
stalf offlcers nssist tac comminding generali, insofar as reguire-
lents of militory operations are lovolved.

a gumucry military tribunul, on uic obther hond, 1s awrely
sn egency appaointed to poss judgeent on spcoecifie cosea, nd is
limited in iis jurisdiction. Tuas tribunzl In ithis ecsy is
composcd of threc judges, two of whom are combotont of ficers, and
tne thilrd . 1liw mamber.

whoen these reguliremsnts nre fulfilled, tnc presiding of ficer
to kes sharge (;.rt,g}. Tias trial convenes witn the judges, Lhe
arossoubor and the clerk of eourt in sttendahce {Arr..?%- However,
in trying forcigners otaer tasn Chlassc, tus millitary tribunal
must obbtzin sonction of tae supreme coumcnder of tac Bxpcditiomry
w«rmy ia China (.rt.8). Taw ronklng officer apong the Judges ls
the presicing oificer.

«#8 & gemeral rule, thc eflitery tribupal tolcrstes no inter-
Tereace in contueting its trial, dowcver, as ons becn mentioned
proviously,; imsmuca as tae silitory tribannl is st wup by
Gutlority of tac commnulng generel of tae «rmy ia accordance
with the requiruents of military operntions nné pidced under his
jurlsdiction rather than belnz zronted 2bsolute judieinl peweor,
it is operated by the virtuc of the prorogstive of the supremec
gounand, Hence, it is probable tant, witnin the bounds of the
requirements of military oporations, & csritein degree of latltude
le perultted in tne trinl procccdings.

On tne otncr hand, the proscouutor enn excrelse no laltlotive
in discinrging iils duties, 2néd ls merely a tool diachargl ng toe
dutica of nis office in complete compliance with the orders of
his supericrs.

Tnc forcgpinzg is o general outline of tnc organizalion and
function of a militory tribuansl, Peraaps additional Gata may be
presented verbslly. For rufercncs purposes, btnere are ttached
asr¢to supplinentary inclosurss presenting tne rules and reguis-
tions of military laow of the Bapcuitiomry Jrmy In China ana the
ruls® and regulotions far trinl procedure of the snid aray. (Sec
fnelosurcs 1 and 2).

Lo BaeklonY Taldilcue PAOCELURES

w8 w rule the military police invest!geve cll violstlons or
tae mLlitary 1aw. e Buffielent ovidence confimming the violu-
tion 1s asseubled, & raport of tae inveotigation, togetacr with
nll Goculentury and vl wvidence Le tronsaitted £H Lhe pre=-
siding officer or sic milisary tritunal. ien tils regort ls

e
recolved, tae proscesuior Sf tae millsary tribunsi , upan reccipt
of orGurs rron toe gresiding of fleer, corefully exatdnes 21l the

ageumgats, ¢to,, oo if ncoessary, submite nis oplnian to the
presiding officcr L3 to the ndeluabllity of prosecuting the case.
tihils tnc presicimg officer takes wider consiceration by consuliling
tne onief of the leg2l scotion, the enisef of staff zZpd his subore
@lmate sbaff of ficcra; and after rriving ot = deelsion, Isaues
nie instruections to tae prosceutar,

wie
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he brsi  of tonis order, the prosec. or nmakes upprogrlate

snnewodimosss 0on of the tisc. In & Cute waery the prosscutor draws

t, 9 sumary tribunsl fassce juignent. In sueh & ¢ose,
t3¢ nprosceutor is mresent atb ths trirl, and cerrics out his
auties in complianec with taes orders of hils superiors.

In this conncetion, tay prosgcutor coptucts the trial on the
oesks of tae asfenasnt's testinony., IT the triuzl establlshes Lhe
gullt or tae defendant, the tera of imprisonwent is based on the
resoncendetion of bhe proseoutor., However, Lo luposing e death
schatence, btie oarder of th: presidéing officer is reguired.

Yo FarTIulicas alesadiVE 20 Yae o UnISa 50T RETEL QUT IN

UAls IGCIDEST.

1. Ju o about 16 _.pril 1942, I %28 on Guaty with tac legul
swotion oOf the vembr:]l olly 2b0Bae,. Snortly taerezftcor I wos
tronsferrcd to tae Icgal scction of tae 13 nr..y a8 o staffoelber,

row repartee to Guty ar. 20T, 13 Loy 194 Yntil 1 Kerch 1943,

wiwn oréers for oy irapsfer 2 AL.O&SEATLL ( } cane through,
I weis on duty far cpproxlictely 10 months »t Sosnghol,

2, bt tng Toxyo Military rolicue sesdguerters, Lisutensat
Ao KU Gndé tie soven others were oxawioncd by Pirst Licutcnant
balda, Kivoju ( ) Bilitory rolier, ~né others. Townrd the
enn of July 1942, wajor O6%.T. Izsl | ], of the Snunghal
hilitary rolice mendquorters, clome to tac 13 Jrmy Hq with the
doowrcats of the toveatigntion Lo als possession. He expliined
In detsl] the full perticulsrs of the ense to Colonel ITO, Oklnobu
( |, who is toe cnief of the 13 .axiy Legsl Section and tne
prosccutor of the wilitary tribun2l, and oticrs, 2ad damandsd
tant fos wirtea be tricd by tae pilitery tribumal

It wes at this polat tant T FPirat bocome awere Ghet this case
was l:-ei.ug, investigated by tau §.1lltery Police, and bnzt Lisutenant
HOHUbU* ana 5is sen wore in the guatoly of the Snenghol Milltery
Follec duadquartors. Colonul Ito colled ~tteatioa %o the fact
thnt tae findings of cae lovestigation were llmited to ihe testl-
wonles of the ecfendants, and did npt revesl suen infarrmtion aa
donagud wnd losscs sustoined in tue bosblpe und strefing. de gave
instructlons ijor tiae greparation of o Gocuwient covering nll

UipeCts of the omss, snd for Iis dispatch to tae militnry tribunml,

“crarflirlgly hejor GBuT. n0u uls oolle dguss aode lnoulrles at Lhe
Tokyo bilitary Pollce .[caduuarters 23 to the extent of tne dunages
apd lossed, tic flndlngs of whied woere ppenied to the investige-
tion report.

fhe case wos referred to tihe 13 wray Lilitary Tricunal ecrly
Ia uwzest 1% 2. w5 prosgscubtor for tne 13 wroy Lilitary 'I":"L:uunﬁ.l,
olonel Ito enrefully exzxnined tac pi.pers ralating to tne 0fs§e,
followipg walen he suasitted his respumcnn tians Lo Licutensnt
venarsl Seiala, | }, Sourcniing Geoncr:l of fne 13 jumy,
Lijor Gemral w.iscen [ ), enlaf of staff, and oLNErs.
Upon xbcrs fron ths corwnm ing pencrnl of the 13 Aruy, cpproved
by Gy sRpruae oocdoinGer of the B¥pecltionvry irmy in Chlns,
Licutenant HOaW.XU™ sod the scven were indioted, and eonaliitbod
to trial by thé 13 arcy hilivary Tedvunsl, To fzefilivnto dis-
positlon o bng enme, in towgllrneo witn urders from Lthe Grana
Imperiol asubquorters =nd Lhc :.iuu\ry af o2r, khe “hdlitary Low
cuntarniag Punishient of = Joaoarnent wig sstablisnsd by tho
gupra.e cornander of tag ..ull.t.Lr.n ry ooy 1o Uniass  Lisutsnant
borgral Basalis; Dolomel T, of Gl coid.itied Licutenant HOAUMLKU®
nod his men to txial by tar sulitsry teibural for \'ilm‘.l‘r of
this rcgalztii :lu. or reldefonc., purposss, this lmw is nppended
hsreta. (Bee Eup..ld)

}. Licubtenznt Colonel M.KaJO, Toyama |( }, chlet judgs,
rlpat Llgutennnt .o JTOlU, Yusol | }, ani Seeond Lieutencn
OieaDia, syunel | by Judges, were ussignoted judmes
tri-oa,  On 20 oUgust 1962, bafore tde court cormvencd, Colonel Iud
geslgm tod we proscoutor af Lie ¢npe, und SP'ECifI'LC'_lll‘Y instrected
e to densid bhe decti punalty. 5P reasons claborated 1o the

-1=
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.~ oy
o s Pogt Seript
wg of wmzoroh 1945, I Bue bucn 2fflicted with stomch ulcers.

and g 55111 urder trcvtu.r.t. I 2 oite sols support of J,.y fonlly
consisting of ny wife, Ly Hged f..thr.r, who Ls 71 genrs of Sge,
and y iofire wothor, cge 69, who has bsen #n inv:lid I'.:JJ:‘ LTS
tnzh thrse years vochuse of racuanntisnm., ID ticre 1s any probo-
bility of sy belog taken lutoy custoay, I woulda like to be' exoner-
Lot @i any cherges loeedistuly so that I Liny bs cble to attend
Lo sy gersantl offvlrs with pesce of ilnd.

astnCUEED A

fi horen 193% I wos grofuated fron bie Liw Behool of the
Yokyo loperisl University. I hod plonped originclly bto becone a
Judicial gfficer; bust in tnab so.e yesr I was called to ectlve
servics witn the ariy. Taen nnd therc I dAccided to decsone o
guners]l court of fieivi. .t thet bime, o gonerczl court of ficial
woa 2 oeivil grfiedial, but in Loreia 1948, by o revision of thg
systen, tala position was plecew an «ilitary staotus.

The period of my stulent doys at olddle ond algacr schools,
and oy usdorgrnducte yesrs ot tac Tokye Iu pcri*xl Unlveocrsity was
the heydey for the ticooing desocratic A . I beeare
tuorougily inculeatad with decocrotlce cu,mwcs. Sitould 1t bBs Ly
goou fortusmc to be rolscscd cnd ciongrutes of Wil emrges arising
fron this arraiyr, It ie Ly express lotentlon to becouws o [farper,
znd ab the stw.e tilyd yocuobe niy elergy 5 tiie furtiherlng of the
laezls of deosciozacy,

tar yowr refercnce and inforration, I 1ave peEnded lelebo,
o Buwwsary of the various enterisls releted to tiis casc. (Ses
Inelaosures L o 9)
HiToy Thaurs | )

DetobEr 1945,

Ifglasanre Ki. 3
kilitary Low of the Jipancse Expedltionnyy usrey lo China
arte 1. This wilitary low sholl agply Lo wll pesrsons obher
than thosu of Jiponese citizenship within the zonc of cilitary
operetion of Yase Impertel .rx 5..'.

pETASh WHO cociits spy oor 6ll of fthe following
ble ta . ilibtary punisheent:

=}

(=]
=3

sonspirdey fgilnst the Inperial oroir.

2]

Fete 1, 4y A

SEgay & AEy sopidmien outieity.

SEoe 3a shy wok ot coyoric oy Se 1 ang 2, which shell
Be construsd a8 ‘]El_-i.‘r‘]'.‘c\i"lﬂ, Lhe dalety, aor haopering the
gilitory netivity af Ghe

serlal weny.

afbe 3a cany .L"“tl,_"t.J_n ponbetring, srowoting, plotting, or
rlscurringe of Loy or oll of bhbe zets hesurpbsfore wstitioned in
“¥ty 2, Biall ke aubjzet th ,:*-"isl'\_rlt‘ i p¥ilden ; however, that
cunisfient shall be [ itigrbed ox stralad ln cecordence with
the werits Of the eauc.

578 b 311 af tiig acts
ientioned unter T : S \glltwr
before ng Cluony il ;t' hggt ar acis zasll hove nis

sunishoent fitigabed ov annll be gpoarcd.

wrba 5o Tdlitaby punishoent siall bi ia the 811w g
cli 3Bl

See. 1, Desth
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seapuirs FHEMRTLBRS S0C. 24 Luprisonnent

Sec. 3 Dsnighrent
Bete he Floc
Eeg0e 5y Confiscution

Eng Cugree  of punishuent shsll bte wcted in the order of the
preoceting parazrophs.

art. 6. ate, (onittod).
Inclosure Ko. 2.

lilitery Trial Regulatiods wider the hilitary Law of the
Japonese Bxpeditionary vy lo Chinua,
arftis 1. gy individucl violeating bhe provisions of tne
Lilitury Law of the Japancse Expeditiomary arcy in Cuaina saall be
tried oy the military tribvuncl,

srte 2, Taeeilitery tribupsl siell be gstoblished by the
Expcditiontry arny in China or by a subdrulacte army theresf.

Tt 3. The wilitary tribunal of tne Bxpeditionary srmy in
n shall be vestsd wito suthority of Jurisdiction aver ony
21r designated by the Fupreie connindcr.

¥
P

W

i
£

&ty L. The military tribunsl of tac various subordlnate
greles taereof sponll be vestod with suthority of jurisdiction
over any affair involving violations of the military lew within
the spheres of operation of their respective armlses, provided,
however, tazt tney wo not conflliet with Lihe provigions of
a3t cle

The sudrecc eordnnder shnal be invested witn bhe aubhority
to wesignnbe the nllltarcy tribunsal, whieh shall have jurisdietlon
gver A specinl edsc, Tegardless of the provisions of the predect-
lng paragraphs.

erbe 5. The presiding of ficer of tie nilltory tribunzl shall
be the suprenc ocorialicer of bhe Brpoclticnary .oy, of LG connan-
uing general of tag subordinatc arty tncreaf.

alt. B, The ndlitary teicunnl shiall be edicpoget of taroe
Jjuiges.,

Tie jufgcs sndll eonsist of two of Tloers nnc ond law tshber,
211 of wmor saall b, undcy the mrders of tne presiddng of ficer.

art. 7. Tae rdlitory tribunal shall convene witio toe judgos
i propeoublr; dnd tac clerk of Lourt in 2tlendancus

arte Be cwie cbilitary tribengl gg:l) fivst obtuela tiae author-
featpan of Bhe saprde Cakier belare pragesting witn the trizd
2i w foreligneor ptuer ta Calnows

sk By The luws =nd rogulati cos
sortd st unbor Lhe Gy foult ssrtarl
itess not oovsros By bthis low, 1B Lne gl

roing the wpe
11 Bpiply Lo
lon perudits,
ey -t ows
i Inw o skal] ho b fdobive sEoof 1ogatobery 1935,
f Inclonurs By 3
ZApeditiolary Ly In Goilan wilitary Urier Ho. &

Rilitairy Low cuncernifng the Tanish..ent 2f Doely o Irlen,

L B
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b S llen I e A D

B Ve | THE

; Sl i~ mcane R

"~ ADMINISTRATI N OF J US;I;IEE L9
/2 f £ /Z/ < =

y UNDER )EWH._. ! t;’

EIUTARY AND MARTIAL LAW,

AS APPLICABLE TO

-,

Che Avmp, Rabp, Marines, andy Kupiliarp Fovees.

o’

By CHARLES M”CLODE,

-
P OF THE INNES TEMPLE, RARBISTER-AT-LAW,

“Justice ought to bear rule everyw! uroda.l in armies: it is
the only means to scttle order u:ere, and there t to be executed

with as much exsctuess as in the best governed altiu of the
if it be intended that the soldiers should be kept in their duty and
obedience."~ The Art of War, by Lovis DE GAYa, in 1878,

i -~

[Recommended to the Army, by General Orders
97 of 1872 and 32 of 1873.]

SECOND EDITION, REVISED AND ENLARGED,

: s
t w =
LONDON: 0\
JOHN MURRAY, ALBEMARLE STREEY.
o O

1874,

The right of Tranalation is rescrved,
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366 Breackh of Parole. [K.

APPENDIX K.— Cuar. XI. Par. 7.

AS TO THE POWER OF INFLICTING CAPITAL PUNISH-

MEINT UPON PRISONERS OF WAR BREAKING THEIR
PAROLE,!

A French prisoner of war having had leave to return to France
upon his declaring that he would “ not serve against Great
Britain, nor any of the Powers in allianoce with that kingdom, until
& British prisoner of war of equal rank detained in France was
liberated and permitted to return to England in exchange for him,
and upon his also engaging that ahould he not be able to effect
such exchange before the expiration of a reasonable time from that
date, he should immediately thereafter return to England and
surrender himself e prisoner of war.” The King's Advocate,
Attorney- and Solicitor-General, and the Advocate and Counsel for
the Admiralty were consulted : * Whether, in point of law, imme-
diate Military execution would be justifiable on the Declarant (his
person being identified to the satisfaction of the Commanding
Officer or person taking him prisoner) in cese he should again be
found in arms against His Majesty or any of his Allies, or whether
it is nocessary that any and what form of proceeding should take
place to authorize such execution.” Whereupon their opinion was
written in these words: “ Assuming that by the Law of Nations
immediate Military execution would be justifiable upon s person
who after baving been liberated upon parole was found in arms
agaiust the Power which had released him, yet it is obvious that in
this case more would be requisite than the mere ascertainment of
his identity before the person in question could be justifiably
executed. By the condition of his parole he is authorized to serve
against Great Britain or her Allies upon the event of any British
prisoner of war of equal rank who was at that time in France being
liberated or permitted to return to England in exchange for him,
and therefore before his execution could on any principle be justified,
it would be necessary to give him the opportunity of being heard as
to the fact whether any such British prisoner had been so liberated
or permitted to return to England, or whether such orders had been
given, or such things had passed that he had fair ground to pre-
sume that the condition of his parole had been fulfilled. We there-
fore are clearly of opinion that immediate Military execution would

! Taken from Vol. ii. Adm. Op., pp. 86-8.
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X.] Condign Punishment. 367

not bo justifiable upon the person on the mere proof of his identity,
and that the other fact nocessary to be ascertained would require a
more extensive inquiry thap could under such circumstances be
instituted. 'We have been unable to discover any trace of the form
of proceeding in the nature of a trial for the purpose of ascertaining
the facts on which the forfeiture of this man’s life must depend,
wh:ch at any interval from his capture could be instituted, to
the execution within this country at a time when the
authority of the Civil Magistrate is not superseded by Martial Law,
and we cannot therefore point out the form of any such proceeding.
“Upon the general question we feel it necessary to give our
opinion with great caution. We are aware, indeed, that the execu-
tion of a pereon taken in arms after having been liberated on his
parole has been countenanced by the practice and justified after-
wards by the authority of persons whose opinion and authority
carry with them the greatest weight. But we apprehend those
have been cases of Military execution flagrante bello, and at the
moment when the exigency of circumstances may have compelled
extraordinary prooeedings. But we are called upon to give advice
beforehand with respect to orders directing such execution to be
issued deliberately by the Government of the country. To warrant
us in giving such advice, we conceive we ought to be able to refer
either to some clear authority in the text writers upon the Law of
Nations, or to some more uniform practioe in the conduct of nations
which would fully justify the proceeding; and we have not been
able to find either. On the contrary, it seems to us that the latest
writers of authority on this subject have gone no further than to
state the-importance of the rigid observance of such engagements,
and the high obligation imposed on the country of tho released
prisoner to compel its observance; and we are induced to conclude
that those writers could tind no uniform practice or clear authority
on the subject, and that they rather considered the performance of
the parole as a matter of good faith to be observed in the conduct
of war, and which the country who had released the prisoner had a
right to demand as such from the Government of the enemy.

“ Joun Nicnoy,
“Joux MirTForp,
“W. GraxT,
“Wn. BATTINE,
“8p. PErcEVAL.”
s .l:afnwfn'l Inn, Janvary 241k, 1801."
[ — = ——
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