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MILITARY COMMISSIONS TRIAL JUDICIARY 
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UNITED STATES OF AMERICA DEFENSE MOTION 

V. 

ABD AL HADI AL-JRAQI 

TO SUPPRESS OUT-OF-COURT 
STATEMENTS OF THE ACCUSED DUE TO 

VIOLATION OF RIGHTS A GAINS SELF
INCRlMlN ATION 

9 June 2015 

1. Timeliness: This request is filed within the timeframe established by Rule for Military 

Commission 905, is timely pursuant to Military Commissions Trial Judiciary Rule of Court 

3.7.c.(l) and pursuant to the motion schedule promulgated by the Military Judge's scheduling 

order, AE020D. 

2. Relief Requested: The Defense respectfully requests the Commission suppress custodial 

statements made by Mr. Hadi al Iraqi to federal law enforcement agents between May 2007 and 

January 2009. 

3. Overview: 

Both the Fifth Amendment of the U.S. Constitution and the MiJjtary Commissions Act 

("M.C.A.") prohibit compulsory self-inctimination. U.S. CONST. amend. V ("No person 

shall .. . be compelled in any criminal case to be a witness against himself."); 10 U.S.C. § 948r 

("No person shall be required to testify against himself or herself at a proceeding of a military 

commission under this chapter."). The M.C.A. continues by stating: "A statement of the accused 
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may be admitted in evidence in a military commission under this chapter only if the military 

judge finds (1) that the totality of the circumstances renders the statement reliable and possessing 

sufficient probative value~ and ... (2) the statement was voluntarHy given." 1 

It is well settled that, by its very nature, custodial interrogation entails "inherently 

compelling pressures." Miranda v. Arizona, 384 U.S. 436 (1966). The physical and 

psychological isolation of custodial interrogation can "undermine the individual's will to resist 

and .. . compel him to speak where he would not otherwise do so freely." Ibid. Indeed, the 

pressure of custodial interrogation is so immense that it "can induce a frighteningly high 

percentage of people to confess to crimes they never committed.'' Corley v. United States, 556 

U.S. 303, 321 (2009) (citing Drizin & Leo, The Problem of False Confessions in the Post-DNA 

World, 82 N. C. L. Rev. 891, 906-907 (2004)); see also Miranda, 384 U.S., at 455. 

Recognizing that the inherently coercive nature of custodial interrogation "blurs the line 

between voluntary and involuntary statements," Dickerson, 530 U.S., at 435, 120 S. Ct. 2326, 

147 L. Ed. 2d 405, the Court in Miranda adopted a set of prophylactic measures designed to 

safeguard the constitutional guarantee against self-incrimination. Prior to questioning, a suspect 

"must be warned that he has a right to remain silent, that any statement he does make may be 

used as evidence against him, and that he has a right to the presence of an attorney, either 

retained or appointed." Miranda, 384 U.S., at 444; see also Florida v. Powell, 559 U.S. 50 

(2010) ("The four warnings Miranda requires are invariable, but this Court has not dictated the 

words in which the essential infonnation must be conveyed"). And, if a suspect makes a 

statement during custodia] interrogation, the burden is on the Government to show, as a 

prerequisite to the statement's admissibility as evidence in the Government's case in chief, that 

1 10 U.S.C. 948r(c)(l) and (2)(B) 
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the defendant "voluntarily, knowingly and intelligently" waived his rights. Miranda, 384 U.S., 

at 444, 475-476; Dickerson, 530 U.S., at 443-444. 

"Miranda is considered a prophylactic rule because the substance of the warnings have 

no actual source in the language of the Fifth Amendment. Instead, Miranda's requirements are a 

judicial creation designed to protect the self-incrimination clause." United States v. McFarland, 

424 F. Supp. 2d 427, 434 (N.D.N.Y. 2006); Chavez v. Martinez, 538 U.S. 760, 769 (2003). The 

main purpose of Miranda is to ensure that an accused is advised of and understands the right to 

remain silent and the right to counsel. 

The Uniform Code of Military Justice requires a Miranda like warning for individuals 

subject to the code prior to questioning. 2 While the Military Commissions Act specifically 

exempts Military Commissions from this provision, it is silent as to whether Miranda or the 

protections of the Fifth Amendment apply. This Commission should hold that they do. 

Otherwise the requirement of "voluntariness" will be rendered so hollow as to be non-existent. 

Not only has Mr. Hadi allraqi never been read any Miranda warnings, the very first thing 

he did when questioned by FBI investigators in May 2007 was to ask about his rights, 

specifically requesting legal counsel. Mr. Hadi a] .Iraqi was inexplicably told "he was in DoD 

custody and was not entitled to legal counsel because he had not been charged with a crime." 

Because the Accused was clearly in custody and had no freedom to leave the interrogation, none 

of the statements he made following his request for legal counsel can possibly be considered 

"voluntary." Accordingly, the custodial statements made to federal law enforcement agents 

between 8 May 2007 and 22 January 2009 must be suppressed. 

2 10 U.S.C. 83lb, Article 3lb U.C.M.J. 
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4. Burden of Proof and Persuasion: Generally, as the moving party, the Defense bears the 

burden to demonstrate by a preponderance of the evidence that the requested relief is warranted. 

R.M.C. 905(c)(l)-(2). 

5. Statement of Facts: 

a. Since October 2006 until the present, Mr. Hadi al Iraqi has been in the custody of the 

United States. From October 2006 until his arrival at Guantanamo Bay in April2007, the 

accused was in CIA custody at undisclosed locations.3 During that custody, agents of the 

United States interrogated Mr. Hadi al Iraqi. In April of 2007, Mr. Hadi al Iraqi was 

brought to the Guantanamo Bay Naval Air Station, where he has remained 

incommunicado to the present day. Many of the details of Mr. Hadi al Iraqi's conditions 

of confinement are classified4
. It is safe to say that at no rime has he been free to leave. 

b. Between May 2007 and January 2009 Mr. Hadi al Iraqi was questioned by investigators 

with the FBI without being provided Miranda rights, nor was he provided an attorney. 

Those inten-ogations were reduced to writing by the agents in five summaries, dated 8 

May 2007,29 June 2007, 30 November 2007,2 April2008, and finally 22 January 2009. 

c. In the very fust inten-ogation, Mr. Hadi al Iraqi requested legal counsel. "Hadi asked the 

interviewers about his rights and whether he would be receiving legal counsel. .. Hadi was 

told he was in DOD custody and was not entitled to legal counsel because he had not 

been charged with a crime. Hadi was told he would not be kept at GTMO in an unknown 

3 Aitachment B - For the sake of brevity we have attached only those pages of the unclassified Executive Summary 
of the Senate Intelligence Committee Study on CIA Detention and Interrogation Program that refer to Mr. Hadi al 
Iraqi. The entire 525 page Executive Summary can be found at: 
http://www.feinstein.senate.gov/public/index.cfm?p=senate-intelligence-committee-study-on-cia-detention-and
interrogation-program 
4 The defense reserves the right to supplement this motion with a classified companion filing detailing the classified 
conditions of confinement when they are disclosed to the defense. 
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status forever. Hadi was told the U.S. government is in the process of deciding what to 

do with Hadi and the interview would be part of that process.'' 5 

d. In the final statement in January 2009 the FBI agents for the first time noted that they 

informed Mr. Hadi al Iraqi that he did not have to answer their questions. They further 

noted that he reiterated his request for a lawyer and they subsequently terminated the 

interrogation, asking him no substantive questions.6 

6. Argument: 

A) The Fifth Amendment and Mirandtl Require the Suppression of the Challenged 
Statements. 

''The touchstone for Miranda warnings is whether the suspect is in custody when 

interrogated." United States v. Barnes, 713 F. 3d 1200, 1204 (9th Cir. 2014)(citing Rhode Island 

v. Innis, 446 U.S. 291 300 (1980). A suspect is in custody for Miranda purposes when the 

''suspect's freedom of action is curtailed to a 'degree associated with formal arrest."' California 

v. Beheler, 463 U.S. 1121, 1125 (1983). Whether the suspect is "in custody" is an objective 

inquiry, which focuses on two issues: ''first, what were the circumstances surrounding the 

interrogation; and second, given those circumstances, would a reasonable person have felt he or 

she was at liberty to terminate the interrogation and leave." J.D.B. v. North Carolina, 131 S. at 

2401. Relevant factors include the location and duration of the questioning, statements made 

during the interview, the presence or absence of physical restraints during the interview, and 

whether the suspect was released at the end of the questioning. Howes v. Fields, 132 S. Ct. 11 81, 

1189-90 (2012). Given the manner and conditions in which Mr. Hadi al Iraqi was confined, 

5 Attachment C - Excerpt of statement by Mr. Hadi al Iraqi dtd 8 May 2007 
6 Attachment D - Statement by Mr. Hadi a! Iraqi dtd 22 January 2009 
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there can be no credible argument he was not in custody for Miranda purposes when the 

challenged statements were obtained. 

Accordingly, Miranda "prescribed the following four now-familiar warnings: 

A suspect must be warned prior to any questioning (1) that he has the right to 
remain silent, (2) that anything he says can be used against him in a court of law, 
(3) that he has the right to the presence of an attorney, and (4) that if he cannot 
afford an attorney one will be appointed for him prior to any questioning if he so 
desires. 

Florida v. Powell, 175 L. Ed. 2d 1009, 1018 (2010). It does not appear that the intenogating 

agents reviewed any of the above rights with Mr. Hadi al Iraqi before questioning him, and they 

most certainly mislead him regarding his rights regarding counsel. "Under Miranda, any suspect 

subject to custodial intenogation must be advised of his right to have a lawyer present." Montejo 

v. Louisiana, 556 U.S. 778, 779 (2009). 'When police ask questions of a suspect in custody 

without administering the required warnings, Miranda dictates that the answers received be 

presumed compelled and that they be excluded from evidence at trial in the State's case in chief." 

Oregon v. Elstad, 470 U.S. 298, 317 (1985). 

Compare the treatment of Mr. Hadi al Iraqi, who was questioned for approximately six 

months for intelligence purposes, and then re-interrogated by FBI investigators without any 

rights advisement with the treatment of Al Qaeda suspect Ahmed Abdulkadir Warsame. Mr. 

Warsame, "a Somali national in his mid-twenties , was captured in the Gulf region by the U.S. 

military on April 19, 2011, and was questioned for intelligence purposes for more than two 

months. Thereafter, Warsame was read his Miranda rights, and after waiving those rights, he 

spoke to law enforcement agents for several days." 7 

7 Attachment E - Warsame Press Release, dated 5 July 2011 
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The prosecution has cited Federal court practice repeatedly in this commission case, both 

in their defense of the common allegations on a charge sheet that would never appear in a court 

martial charge sheet, and their defense of their various theories of joint criminal enterprise 

liability. Given the circumstances of his statements, Mr. Hadi al Iraqi's statements would never 

be admitted against him in a Federal court prosecution. The admissibility of Mr. Hadi al Iraqi's 

unwarned and uncounseled statements in this Commission can similarly be easily resolved by 

applying the black-letter law set forth in Miranda nearly fifty years ago and as currently 

practiced by the United States Government withal Qaeda suspects being tried in Federal Court. 

The defense expects the prosecution will argue the admissibility of Mr. Hadi al Iraqi's 

statements hinges- not on the applicability of Miranda- but on the applicability of the Fifth 

Amendment of the U.S. Constitution to these proceedings. Any such argument should be 

rejected by this Commission, just as it was by the Supreme Court in Boumediene v. Bush, 553 

U.S. 723, 765 (2008): 

Yet the Government's view is that the Constitution has no effect [in Guantanamo], 
at least as to noncitizens, because the United States disclaimed sovereignty in the 
formal sense of the term. The necessary implication of the argument is that by 
surrendering formal sovereignty over any unincorporated territory to a third party, 
while at the same time entering into a lease that grants total control over the 
territory back to the United States, it would be possible for the political branches 
to govern without legal constraint. 

Our basic charter cannot be contracted away like this . The Constitution grants 
Congress and the President the power to acquire, dispose of, and govern territory, 
not the power to decide when and where its terms apply. Even when the United 
States acts outside its borders, its powers are not "absolute and unlimited" but are 
subject "to such restrictions as are expressed in the Constitution." Murphy v. 
Ramsey, 114 U.S. 15 (1885). Abstaining from questions involving f01mal 
sovereignty and tenitorial governance is one thing. To hold the political branches 
have the power to switch the Constitution on or off at will, is quite another. The 
former position reflects this Comt's recognition that ce1tain matters requiring 
political judgments are best left to the political branches. The latter would permit 
a striking anomaly in our tiipartite system of government, leading to a regime in 
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which Congress and the President, not this Court, say "what the law is." Marbury 
v. Madison, 5 U.S. 137 (1803). 

/d. Instead, "questions of extraterritoriality tum on objective factors and practical concems, not 

fom1alism." /d. at 764. These practical concerns, as in the Insular Cases relied upon by the 

Court, include matters such as "friction with the host government." ld. at 770. And they also 

include whether the location is in "an active theater of war." ld. 

Here there is no indication the application of the Constitution would "cause friction with 

the host government." /d. "No Cuban court has jurisdiction over American military personnel at 

Guantanamo or the enemy combatants detained there. While obligated to abide by the tenns of 

the lease, the United States is, for all practical purposes, answerable to no other sovereign for its 

acts on the base." ld. Guantanamo, "while technically not part of the United States, is under the 

complete and total control of our Government." /d. At Guantanamo, the federal government's 

power is at its apogee. In fact, there may be no other location on earth where the federal 

government does not have to consider state or foreign sovereignty. Where the government's 

control is ' 'total," there can be no argument as to the applicability of the Constitution. 

Miranda warnings were even provided in international waters in the eastern 

Mediterranean Sea in United States v. Yunis, 859 F. 2d 953, 956 (D.C. Cir. 1988). "The agents 

then gave Yunis a form, on which the warnings required under Miranda v. Arizona, 384 U.S. 436 

( 1966), were written in Arabic." 

While it may be debatable whether Miranda is applicable on an actual battlefield or in 

international waters, "no law other than the laws of the United States applies at the naval station." 

Boumediene, 553 U.S . at 751. "[A]s early as Balzac in 1922, the Court took for granted that 

even in unincorporated Territories the Government of the United States were bound to provide to 

noncitizen inhabitants 'guarantees of cettain fundamental personal rights declared in the 
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Constitution." Boumediene, 553 U.S. at 758; citing Balzac v. Porto Rico, 258 U.S. 298, 312 

(1922). Nor is it debatable that "[t]he requirement of warnings and waiver of rights 

is ... fundamental with respect to the Fifth Amendment privilege and not simply a preliminary 

ritual to existing methods of interrogation." Dickerson v. United States, 530 U.S. 428, 480 

(2004)(citing Miranda, 384 U.S. at 479); United States v. Verdugo-Urquidez, 494 U.S. 259, 264 

(1990)("The privilege against self-incrimination guaranteed by the Fifth Amendment is a 

fundamental trial right of criminal defendants."). Accordingly, the challenged custodial 

statements must be suppressed not only for failure to comply with the Miranda rule, but because 

they violate Mr. Hadi al Iraqi's Fifth Amendment right against self-inciimination, which is 

precisely what Miranda was crafted to protect. 

B) Regardless of the Applicability of the Fifth Amendment, Miranda's Prophylactic 
Warnings are Required if the Right Against Self-Incrimination Found in 10 U.S. C.§ 
948r is to Have Any Meaning. 

For most of their history, the warnings required by Miranda remained judicially created 

prophylaxis, and were "not themselves protected by the Constitution but [were] instead measures 

to insure that the right against compulsory self-incrimination [was] protected." Duckworth v. 

Eagan, 109 S. Ct. 2875, 2880 (1989)(citing Michigan v. Tucker, 417 U.S. 433, 444 (1974)); 

United States v. Patterson, 812 F. 2d 1188, 1193 (9th Cir. l987)("Miranda violations do not 

abridge the Fifth Amendment constitutional privilege against self-incrimination, but instead 

involve prophylactic standards laid down to safeguard that privilege). It was not until Dickerson 

v. United States, 530 U.S. 428 (2000), the "Court made pellucid that the Miranda warning is not 

mere prophylaxis for the Fifth Amendment 1ight against self-incrimination." United States v. 

Seale, 600 F. 3d 473, 498 (5th Cir. 2010)(DeMoss, J., dissenting). The warning had become 
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"part of our national culture," and comprised a constitutional right in and of itself. Dickerson, 

530 U.S. at 443-44. 

The Court fashioned the warnings because "the Court concluded that the possibility of 

coercion inherent in custodial interrogations unacceptably raises the risk that a suspect's 

privilege against self-incrimination might be violated." United States v. Patane, 542 U.S. 630, 

639 (2004); United States v. Gecas, 120 F. 3d 1419, 1429 (111
h Cir. 1997)(''The rule barring the 

initial compulsion, however, is prophylactic. The Self-Incrimination Clause protects against 

conviction based on self-incrimination; it does not protect against the mere compulsion of 

testimony by a court."). Importantly, Mr. Hadi al Iraqi's statements were not simply taken in the 

"inherently coercive" environment occasioned by being in police custody; they were taken after 

he was detained and questioned in a CIA black site for approximately six months. 8 See Columbe 

v. Connecticut, 367 U.S. 568, 635 (196l)(holding that confession made after four nights and five 

days during which defendant was questioned repeatedly was not voluntary and denied defendant 

due process of law). When questioned by the FBI, Mr. Hadi allraqi had no one to advise him 

that these "clean teams" were there to try to get admissible versions of statements he had already 

been making to the CIA. How could he possibly make a truly voluntary statement under such 

circumstances? The answer is that he could not, and therefore his statements must be excluded. 

Com1s have long distinguished between cases involving merely ''a simple failure to 

administer the warnings, unaccompanied by any actual coercion ... " and cases involving "a 

Miranda violation that amounts to actual coercion based on outrageous government 

misconduct ... . " Compare Oregon v. Elstad, 470 U.S. 298, 309 (1985) with Gardner v. McArdle, 

461 Fed. Appx. 64, 66 (2nd Cir. 2012) and United States v. Alden, 50 Fed. Appx. 869, 871 (9th 

8 Attachment B 
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Cir. 2002)("The defendant does not point to sufficient evidence either that the confession was 

coerced or involuntary, or that the officers employed unusual or improper interrogation 

techniques."). Under these circumstances, and if the prohibition on self-incrimination found in 

10 U.S.C. § 948r is to be anything but dead letter, federal law enforcement officers should be 

required to provide the warnings that are "part of our national culture." Dickerson, 530 U.S. at 

443-44; United States v. Carignan, 342 U.S. 36, 55 (195 1)(Douglas, J., concurring)(During 

detention without arraignment, "the accused is under the exclusive control of the police, subject 

to their mercy, and beyond the reach of counse] or of friends. What happens behind doors that 

are opened and closed at the sole discretion of the police is a black chapter in every country- the 

free as well as the despotic, the modern as well as the ancient."). 

"Even if police had wamed appellant of his right to remain silent, such warning may well 

be meaningless in the coercive milieu of secret police interrogation." Alston v. United States, 

348 F. 3d 72, 73 (D.C. Cir. 1965). But this Commission does not need to reach that question 

because here, experienced federal law enforcement officers, not only declined to provide the 

Miranda warnings that have been given to hundreds of other terrorism suspects, they also 

pointedly told Mr. Hadi al Iraqi he had no right to counsel prior to questioning. "Respect for law, 

which is the fundamental prerequisite of law observance, hardly can be expected of people in 

general if the officers charged with enforcement of the law do not set the example of obedience 

to its precepts. Trilling v. United States, 260 F. 2d 677, 690 (D.C. Cir. 1958)(en banc)(Bazelon, 

C.J., concurring). 

"A prolonged intenogation of an accused who is ignorant of his rights and who has been 

cut off from the mora] support of friends and relatives is not infrequently an effective technique 

of tenor." Blackbum v. Alabama, 361 U.S . 199, 206 (1960). If Miranda warnings were 
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required to give effect to the Fifth Amendment's self-incrimination clause for the garden variety 

police interrogation, similar warnings are required to give effect to the self-incrimination clause 

found in lO U.S.C. § 948r, especially where the accused specifically requested counsel. 

7. Conclusion: 

"[T]be Miranda rule reflects a principle fundamental to a democratic society. The Fifth 

Amendment protects all persons; it ensures that no individual need incriminate himself unless he 

chooses to speak in the unfettered exercise of his own will. Miranda is designed to make that 

protection meaningful for the man who has neither the education, the experience, nor the counsel 

that would enable him to make an informed decision." United States v. Frazier, 476 F. 2d 891, 

906 (D.C. Cir. 1974)(en bane). 

"Rights intended to protect all must be extended to all, lest they so fall into desuetude in 

the course of denying them to the worst of men as to afford no aid to the best of men in time of 

need." Goldman v. United States, 3 16 U.S. 129, 142 (1942)(Murphy, J. , dissenting). The 

challenged statements must be suppressed for failure to comply with Miranda, the Fifth 

Amendment, and the M.C.A. 

8. Oral Argument: The defense requests oral argument on this motion. 

9. Witnesses: None 

10. Conference with Opposing Counsel: The defense has conferred with the prosecution, and 

they object to this motion. 
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11. List of Attachments: 

A. Certificate of Service 

B. Excerpts from Executive Summary of SSCI Study of the Central Intelligence Agency's 
Detention and Interrogation Program 

C. Excerpt of Statement of Mr. Hadi a1 Iraqi, dated 8 May 2007 

D. Statement of Mr. Hadi al Iraqi, dated 22 January 2009 

E. Warsame press release, dated 5 July 2011 
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CERTIFICATE OF SERVICE 

I certify that on 9 June 2015, I electronically filed the forgoing document with the Clerk 

of the Court and served the foregoing on all counsel of record by e-mail. 
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s~eoa~e Select CO'mmittee on Intellig:ence· 
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L. The Pace of CIA Operations Slows; Chief of Base Concerned About "Incxpetienced, 
Marginal, Underperforming" CIA Personnel; Inspector General Describes Laclk of 
Debricfers As "Ongoing Problem" 

~ In the fall of 2004, CIA officers. began considering "end games," 'Dr 
the final disposition of detainees in CIA custody. A draft CIA presentation for National Security 
Council principals dated August 19, 2004, identified the drawbacks. of ongoing indefinite 
detention by the CIA, including: the need for .regular relocation of detainees, the "tiny pool of 
potential host countries" available "due to high risks," the fact that "prolonged detention without 
Legal process increases likelihood of HVD health, psychologic al problems [and) curtaiUs intel 
flow," criticism of the U.S. government if legal process were delayed or denied, and the 
likelihood that the delay would "complicate, and possibly reduce the prospe.cts of successful 
prosecutions of these detainees.''867 CIA draft taLking points produced a month later state that 
transfer to Department of Defense or Departme nt of Justice custody was the ''preferred endgame 
for 13 detainees curre111tly in [CTA) control, none of whom we believe should ever leave USG 
custody ."868 

(~) By the end of 2004, the overwhelming majority of CIA 
detainees-I 13 of the 119 identified in the Committee Sntdy-had ah-eady entered CIA custody. 
Most of the detainees remaining in custody were no longer undergoing active interrogations; 
rather, they were infrequently questioned and awaiting a final disposition. The CJA took custody 
of only six new detainees between 2005 and Jarmary 2009: four detainees in 2005, one in 2006, 
and one-the CIA's final detainee, Muhammad Rahhn-in 2007.869 

(~) In 2004, CIA detainees were belin~s: at 
DETENTION SITE BLACK in Country I at the - facility----in 
Country I as well as at detention facilities in Countr.YJ. DETENTION SITE VIOLET in 
Country opened in early 2005.870 On Apri115, 2005, the chief of Base at DETENTION SITIE 
BLACK in Country I sent the management of RDG an email expressing his concerns about the 
detention site and the program in general. He conilmented ithar "we have seen clear indications 
that various Headquarters elements are experiencing mission fatigue vis-a-vis rheir interaction 
with the program," resulting in a "decline in the overall qtJality and level of experience of 
deployed personnel," and a decline in "level and q[uality of requirements." He wrote that 
because of the length o f time most of the CIA detainees had been in detention, "[the] detainees 
have been all but drained of actionable intelligence," and their remaining value was in providing 
"infonnation that can be incorporated into st:rategic, analytica~ think pieces that deal with 
motivation, structure and goals." The d1ief of Base observed that, during the course of the year, 
the detention site transitloned from an inteUi,gence prodlllction facil ity to a long-term detention 
faciJi ty, which raised .. a host of new challenges." These challenges. included the need to address 

867 CIA P-owetPoint Presentation, CIA Detainees: :En<ifgame Options and Plans. dated August 19. 2004. 
868 September 17,2004, DRAFT Talking Po inlis for the ADCl: Endgame Options and Plans for CIA !Detainees. 
869 The CIA took custody of Abu Faraj ai-Libi. Abu Munthir ai-Ma,grebi, Ibrahim Jan, and Abu Jo'far al-lrnqi in 
2005, and Alb<! al-Hadi a!-.Iraqi irn 2006. 
870 The first detainees arrived in Couny I in I !2003. CIA detainees were held within an existing Country 
I facility in Country I from. to 2003, and lhen again beginning in - 2004. For a4ditionru 
information. see Volume I. 
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writing. and informed the Committee that "numerous false allegations of physical or threatenedl 
abuses and faulty legal assumptions and analysis i n the report undermine its overall 
credibitity."9s1 The ICRC report was acquired by The New York Review of Books and posted on 
the Review's websi te in April 2009.982 The Committee found the ICRC report to be largely 
consistent with information contained in CIA interrogation records.983 

3. The CIA Conside·rs Future of the Program Following .the Milit:ary Commissions Act 

(~) As noted, in June 2006, the U.S. Supreme Coun case Qf Hamdiln v. 
Rrmzsjeld prompted the OLC to withdraw a draft legal memorandum on the impac t of the 
Detainee Treatment Act on the CJA 's enhanced interrogation techniqucs.984 The admitlistration 
determined that the CIA would need new legislation to continue to use the CIA's en!hatlced 
interrogation techn:iques.985 The Military CGnunissions Act addressed the issues raised by the 
Hantdan decision and provided the president the autho1ity to issl:le an Executive Order detailing 
permissjble conduct under Common Article 3 of the Geneva Conventions. The bill passed the 
Senate on September 28. 2006, and the House of Representatives me foUowing day.986 

(~ On November 1. 2006, when Abd Hadi al-lraqi was rendered t<o 
CJA custody, the drnfl Executive Order and an updated OLC memGrandum had not yet been 
prepared.91l7 Although Abd aJ-Hadi al-lrnqi was consistently assessed as being cooperative, 

981 CIA C-omment~ .on the February 2007 JCRC Report on the Treatment of Fomteen "High Value Detainees" in 
CIA Custody. At a Committee Hearing on Aprill2, 2007, CIA Director Hayden ernph;asized the close relationship 
the CIA bad wifh tbe ICRC ('"I believe our contacts with the ICRC have been very useful. J have met with-

the 1 for the Red Cross. on several occasions at ClA. It appears that --
is :a runner and he's promised to bring his gear with h.im next time he comes to Lw1gley so that we can 

jog on the compournd.'•), "'ut empha!>ized the errors in the JCRC report. stating: " While CIA appreciates the. time, 
effort, and good intentions of the ICRC in fanning its report, mm~erous false .allegataons of physical or ttu:eatened 
abuses and faulty legal ossUinptions and an.n lysis j,n the report undermine its overall credibility." (Se.e SSCI Hearing 
Trnnscript, dated April 12, 2007 (DTSH2007·315~).) i\s is described in more detail in Vo1urne II, Director 
Hayden's statement$ to the Committee regacdi!llg tlte l CRC rep01t included significant inac<;urate informatiQn, 
981 See Assets/nybooks.com/rmedia/doc/201 0104/022/ccrc-report.pdf and deta inee reviews and reponts in Volume 
m. 
983 CIA officers in RDG and OMS prepared a number of documents disputing the ICRC allegations. See documen.t 
entitled, "CIA Comments <ln the February 2007 ICRC Report ort the T reatment of Fourteen 'Higl1i Va lue Detainees' 
in CIA Oustody." See Volumes I and lli for additional infonnation. 
984 Email from: ~ to: [REDACTED]; <:c: John Rizzo; subject: FW: Summary 
of Hamdan Decision; date: June 30, 2006, at 4:44 PM. 
985 Acting Assistant Amomey General Bradbury told the Department of Justice's Office of Professional 
Responsilbility (O PR) that officials from the Departments of Srate, Defense, and Justice met with the pres idenl and 
officials from tile CIA and the NSC to consider the impact of the llanulan decision, and that it was clear from the 
outset that legislation would IJave to be .enacted to address the application of Common Article 3 and the Wnr Crimes 
Act to the CIA interrogation program. As the OPR repotrt noted, "Hamda11 directly contradicted OLC's January 22, 
2002 Qpipjon to the White House and thle Deprutment of Defense, which had concluded that Commoll Ar!icle 3 did 
not apply to captured members of al Qaeda." See Departtme111t of Justice Office of Professional Responsibi lity; 
Report, Investigation into tbe Oftice of Legal Counsel's Memoranda Concerning issues Relating to the Central 
lntelli.geoce Agency's iUse of Enhanced Interroga[ion Techniques on Suspected l'errorists, July 29, 2009 (DTS 
#2010-lOS8). 
?36 S. 393.0 p,assed the Senate by a vote of 65-34 (Record Vote Number: 259) and the House by a vote of 250·170 
(Roll!llo. 508). It was si§Ued into law 2006. 
98

7 I • 6361 
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interrogators also believed he was withholding information on operational plots. and the locations 
of high-value targets.988 The CIA believed his in Febntary 2007 suppo:rted this 
conclusion,9&9 prompting discussions at CIA Headquarters about the possible use of the CIA's 
enhanced interrogation techniques against .him. By the end of the month, however, the CIA had 
determined there was "insuffic ient intelligencc .... that [Abd al-Hadi ai-Iraqi] possesses actionable 
information ... to justify the use of' the CIA's enhanced interrogation techniques.990 

(~ In October 2006, a panel of CIA interrogators recommended that 
four CIA enhanced interrogation techniques- the abdominal slap, cramped confinement, nudity, 
and the waterboard- be eliminated, but tllat the remainder of the interrogation techniques be 
retained.991 Under this propos.al, the CIA would have been authorized to subject detainees to 
dietary manipulation, sleep deprivation, the facial slap, the facial grasp, the attention grab, 
walling, stress positions, and water dousing. There are few CIA records describing the panel's 
deliberations, or the CIA's .response to its recommendations. The panel proposed dropping two 
of the CIA's enhanced interrogation techniques- nudity and the abdominal slap-that the CIA 
director had proposed retaining in March 2006, while recommending that the CIA retain three 
other techniques- walling, stress positions, and water dous.ing- that had not otherwise been 
requested for retention.992 

4 . The CIA Develops Modified Enhanced lnterrosation Pros ram After Passase of the 
Military Commissions Act 

(~) In the spring of 2007, the OLC completed a draft of a legal opinion 
concluding that the use of the CIA 's :;even proposed enhanced interrogation techniques- sleep 
deprivatioJl, nudity, dietary manipulation, facial grasp, facial slap, <lbdominal slap. and the 
attention grab-would be consistent with the requirements of Common Article 3 of the Geneva 
Conventions and ilie Military Commissions Act. This draft generated significant disagreement 
between. the State Departmenf's legal advisor, John Bellinger, and the Acting Assistunt Attorney 
General Steven Bradbury, resulting in Secretary of State Rice refusing to concur with the 
proposed Executive Order.993 

1340 {041114Z NOV 06); 
1574 (230910Z NOV 
18.60 (181622Z !DEC 06); 

2007 (25J057Z JAN 07). 

992 See October 23. 2006, Memorandum for Director, CIA from Chief, ••••• 

1343 
1624 

1931 

l!llilllilill and DCIA Talking Points for 9 March 2006 Principals Comm~llee Meetmng. 
993 february 9, 2007, letter from John B. Bellinger ill. Legal Adviser, Department of State, to Steven G. Bradbury, 
Acting Assistant Attorney General, Office of Legal Counsel, Department of Justice. At the time, there were internal 
disagreements within the ClA nl>out whether the CIA should have a detention and interrogation program. An April 
2007 Sametime communication between the chief of CTC and another selllior CIA leader these 
disagreements and how CIA leadership responded to them. According to "[REDACTED] 
was carping to [REDACTED] and Jose (!) llad a long talk 
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~~KEY llold 1'cxl : J>etlliOJCCS In bold 1ext were 
subjected lo tile CfA 's enlulnccd 
interrogation t•echnlques. 

l~~~~!i;~E~~~~~~~Itll!!~~~~i~~~ ltafic:r 1'e:rr: Detainees in italics have 110( 

been previously acknowledged. by lhc CIA 
to the SSCI. 

If: Detainee num~ 0 111 main ru!;lincc 
spreadshc~l; b-ased on d ate of CIA cusHJdy. 
Number is; bas«! on a designation made by 
the SSCI, nor the CIA. 

Sources: CIA Fax to SSCI Committee Staff, entit~ed, "15 June Requer.t for Excel Spreadsheet," June 17, 2009 
( DTS #2009-2529); CIA detainee charts pro-vided t:o tile Committee on April 27, 2007; document tn Comtnillee 
records entitled, "Brieting Charts provided to committee Members from CIA Director Micbael Hayden at the closed 
Hearing on April 12, 2007, concerning EfTs. used with CIA detainee.~. and a list of techniqueS" (DTS ;#2007-1594, 
J1earing transcript at DTS# 2007-3 158); <md CfA operational cables and other records produced fol' the Committee '.s 
Study of the CIA's Detention and Interrogation Program. 

·~"' Gul Ralunan, listed as detainee 24, was the subject of a notification to fhe Senate Select Committee on 
Intell igence following h is death at DETENTION SITE COBALT; however, he has not appeared on lists of CIA 
detainees provided to Committee. 
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United States Attorney 
Southern District o.f New York 

FOR IMMEDIATE RELEASE 
JULY 5 , 2011 

CONTACT : U. S. ATTORNEY'S OFFICE 
ELLEN DAVIS , CARLY SULLIVAN, 
JERIKA RICHARDSON 

NYPD 
PAUL BROWNE 
PUBLIC INFORMATI ON OFFICE 
( 646) 610-8989 

PUBLIC INFORMATION OFFICE 
(212) 637-2600 

FBI 
TIM FLANNELLY, JIM MARGOLIN 
PUBLIC INFORMATION OFFI CE 
(212) 384-2100 

ACCUSED AL SHABAAB LEADER CHARGED WITH PROVIDING 
MATERIAL SUPPORT TO AL SHABAAB AND AL QAEDA 

IN THE ARABIAN PENINSULA 

PREET BHARARA, the United States At tor ney fo r t h e 
Southern District of New York , JANICE K. FEDARCYK , the Assistant 
Director- i n - Charge of the New York Offi ce o f the Feder a l Bureau 
o f Invest i gat i on ( "FBI " ) , and RAYMOND W. KELLY , the Police 
Commiss i oner o f the City o f New York ( " NYPD " ) , a n nounced t oday 
that AHMED ABDULKAD IR Y!VARSAME , aka " KHATTAB, " aka "FARAH, " aka 
" ABDI HALIM MOHAMMED FARA," aka "FAREH J AMA ALI MOHAMMED," has 
b een i ndic ted on c harges o f p r ovi d ing mater i al s upport t o a l 
Shabaab and a l Qaeda in the Ar abi an Penins ula ( "AQAP " ) , two 
d e s i gnated f o reign terrorist org ani zation s , as wel l as consp iring 
to teach and demonstrate the mak i ng o f exp los ive s , possessing 
f irearms and exp los ive s i n furtherance of c rimes o f vio lence , and 
other v i o l at i o n s . 

WARSAME , a Soma li national i n hi s mi d - twe nt ies , wa s 
c a ptur ed in the Gu lf regi on by t he U. S . mi l i t ary on Apr i l 1 9 , 
201 1 , and was quest i oned for intelligence pur poses f o r mo re t han 
t wo months . The reaf te r, WARSAME was r ead his Miranda rights , a nd 
aft er wai v i n g t hose r ights , he spoke to law e nfo r cement a gents 
for several days . Wa rsame a rriv e d in the Southe rn Di s trict e a rly 
t h i s mo r ning, a nd was a r r a i gned bef ore U. S . District Judge 
COLLEEN McMAHON in Ma nhattan f ede r al court earlier toda y. 

Manhat t an U. S . At torney PREET BHARARA sai d : "As 
alleged, Ahmed Warsame was a conduit between a l Shabaab a n d a l 
Qa eda i n the Ar abia n Pen i n s ula - - t wo deadl y t erro r ist 
o r g a ni z a t ion s -- p r ov iding ma teria l suppor t a nd r esources to t he m 
both . P r ote c ting Americans from the threat o f terro ri s m both 
here a nd abr oad i s, a nd a lways will b e , our number o ne p r ior i ty ." 
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FBI Assistant Director- i n- Charg e J AN I CE K. FEDARCYK 
sai d: "Thi s de fendant is charged not only wi th p r oviding materi a l 
suppo r t to two notor ious terr ori st o r gani zat i ons , but with using 
automa t i c weapons and e xp l os i ves to commit v i o l ence i n the n ame 
of thei r ' cause .' The mission of the FBI i s to protect innocent 
lives no t just in t he Un i ted States , but everywhere t he law 
permi t s us t o ." 

NYPD Commi ssione r RAYIV!OND W. KELLY said : "Cap t uring and 
bri ngi ng Warsame t o justice is a body b l ow to any al Qaeda 
affiliate that aspires t o fi l l t he vacuum of a diminished a l 
Qaeda central . I want to congra tulate ou r militar y and the NPYD 
detect i ves and FBI agent s whose co l laborative work on t he Joint 
Ter r ori s m Task Force help s to p rotect New York and the rest o f 
the nat i on from terr or i s m on a dai ly basis . " 

Acco r d i ng to the Indi ctment unsea l ed toda y i n the 
Southern Dist rict o f New York : 

F r om at least 2 00 7 un t il Apr i l 2011, WARSAME conspi r ed 
to p rovide and p rovided materia l support to al Sh abaab , result ing 
in the death o f a t least one p erson . He a llegedly f ought on 
behal f o f a l Shabaab in Soma l ia in 2009 and p r ovided othe r forms 
of support to the t e r ro r ist o r gani zation , incl udi ng e xplos i ves , 
weapons , communications equipment , e xpe rt advi ce a nd assistance , 
and training . In a ddi tion, WARSAME i s a l leged t o have possesse d 
and used destruct i ve devi ces , mac h ine guns , and an AK- 47 semi 
automatic assault weapon in Soma lia i n furthe r ance o f cri mes of 
violence . 

The I ndictment furthe r a l leges that from about 2009 
unt il Ap r il 20 11 , WARSAME consp ired to p r ovi de , and prov i ded 
ma t erial s upport t o AQAP , in t he f o r m o f money , t r a i ning , 
communica t i ons equipment , facil i ties , and pe r sonnel . Whi l e he 
was i n Yemen i n 201 0 and 2011, WARSAME a l l egedl y r eceived 
exp l os ives and other milit a r y-typ e training fr om AQAP . In 
addition , he a lleged ly possessed and used grenades and an AK- 47 
semi-automatic assault weapon in Yemen i n furtherance of cri mes 
o f violence . 

Ac cording t o the char ges , WARSAME a l so wor ked to b r oker 
a weapons deal wi th AQAP on beha lf of a l Shabaab . He i s also 
charged wi t h conspi r ing fr om abou t 2009 unti l April 201 1 t o t each 
and demonst rat e the mak i ng of e xpl os i ves , des t r uct i ve devices and 
weapons of mass destruction , and t o distribu t e such i n forma t i on 
to o t hers . 

Al Shabaab was designated by the U. S . Department o f 
Stat e as a f o reign terro rist o rganization in February 2008 . AQAP 
was so designat ed in January 2010 . 
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The indict ment charges WARSAME wi t h n i ne separate 

cou nts : 

• Count One : Conspiracy to provi de material s upport to a l 
Shabaab, causing death ; 

• Count Two : Provi d i ng ma t eri a l suppor t to a l Shabaab , caus i ng 
death ; 

• Count Three : Use , carrying , a nd possess i o n of fir ear ms 
(machine guns and de s t ruct ive devices) in furtherance of 
c r imes of vio lence (in Count s One and Two) ; 

• Coun t Fou r: Conspiracy t o prov i de mater ial support t o AQAP; 

• Count Five: Pr ovi ding mater i a l support t o AQAP ; 

• Count Si x : Use , carry i ng, and possession o f firearms 
(mach ine guns and dest r uct i ve devices ) i n f u r the r ance of 
cr imes o f v i olence (in Counts Four and Five) ; 

• Count Sev e n : Consp ira c y t o teach and d emo ns tra t e t he maki ng 
o f expl osiv es ; 

• Count Ei ght : Conspiracy t o r ecei ve mi l itary- type t r a ini ng 
f r om AQAP ; and 

• Count Nine : Receivi ng mi l ita r y - t ype t r a i ning from AQAP . 

I f convi c t ed, WARSAME cou l d face a mandatory sent ence 
of life i n p ri son. The maximum sent e nces for each o f the charges 
is r efl ected i n t he attached chart . 

Mr. BHARARA prai sed t he ext raordi nary invest i gative 
work of t he J TTF , which principal l y consist s of a gents f r om t he 
FBI and det ectives f r om t h e NYPD. He also t hanke d t he Depar t me n t 
o f Defense , t h e Nationa l Secur i ty Divi s i on o f the Depa r t me nt o f 
J ust i ce , a nd t he ot her a genci es t hat p r ovi ded ass i s t ance . 

Thi s case i s being handl ed by t he Terror ism and 
I nt e r natio na l Nar cotics Unit o f t he U. S . At t o rney ' s Offi ce f or 
the Sout he r n Dis tric t of New York, wi t h assistance from t he 
Cou nt ert e r roris m Sect i on o f t he Justice Depar t ment ' s National 
Securi t y Divis i on . Assistant U.S. At t o rneys BENJ AMI N NAFTALI S 
and ADAM S . HICKEY are in cha r ge of the p rosecution . 

The charges contained i n the I ndic t ment are merely 
a l leg a tions , and t he defendant i s p resumed i nnocent unless a nd 
unt il p r oven gui l t y . 

11-1 93 
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U. S . v . Warsame - Maximum Penalt ies 

Statute Count Description 
(Title 18) 

§ 2339B 1 Conspir acy to provi de 
2 material support to a 

fo reign t errorist 
organization , and 
provision of mat erial 
support t o a foreign 
terrorist organizat ion , 
caus i ng death (al 
Shabaab) . 

§ 924 (c) 3 Use, carrying, and 
possession o f firearms 
(machine guns and 
des t r uctive devices) in 
fu r therance of crimes of 
vio l ence (Counts 1 and 2 ) . 

§ 2339B 

§ 92 4 (c) 

4 
5 

6 

§§ 842(p) , 7 
8 44 (n) 

Conspir acy to provi de 
material support t o a 
f oreign terrorist 
organi zat i on, and 
provis ion of mat erial 
support to a fo reign 
t errorist organization 
(AQAP) . 

Use, carrying , and 
possession o f firearms 
(machine guns and 

destructive devices) in 
fu r t herance of crimes of 
violence (Counts 4 and 5) . 

Conspiracy t o t each and 
demons t r ate the making of 
expl osives . 

Maximum 
Penalties 

Ma ximum of life 
in p rison . 

Handa tory 
minimum o f 30 
years in prison 
(consecut i ve t o 
any other term) . 
Maximum of l i fe 
in prison. 

Maximum of 15 
years in prison. 

Mandato r y 
minimum of 30 
yea r s in p ri son 
(consecut ive t o 
any other t erm) . 
Haximum o f life 
in prison. * 

Max imum of 20 
yea r s i n p rison . 

• A second 1 8 U. S . C. § 924(c) convi ction i n this context 
would carry a mandatory term of li fe in p rison . 
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Consp iracy to receive Maximum of f i ve 
milit ary- t ype t r a i n i ng year s in p r ison . 
f rom a fo r e i gn terrorist 
organization. 

Receipt of mi l i t ary-type Maximum o f 10 
training f r om a f oreign yea rs in prison . 
te rroris t organization. 
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