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MILITARY COlVIMISSIONS TRIAL JUDICIARY 

GUANTANAMO BAY 

UNITED STATES OF AMERICA 

v. 

ABD AL HADI AL-IRAQI 

AE032H 

Defense Supplement 
ToAE032 

17 March 2015 

l. Timeliness: The Defense timely files this Supplement pursuant to Military Commissions 

Ttial Judiciary Rule of Court ("R.C.") 3.5(e) and 3.7 . 

2. Relief Sought: The defense respectfully requests the Commission supplement AE032 with the 

documents provided at Attachments B through MM. 

3. ln AE032E the Government conceded that the testimony of Mr. Vaughn A. Ary was Jelevanl 

buL that they did not intend to offer him as a tive witness, relying instead on the transcript of his 

testimony from United States v. Nashiri. We believe Mr. Ary has relevant testimony to this 

specific Commission case that was not elicited during the Nashiri hearing. His testimony is 

relevant and he should be compelled to testify. If the military judge believes that the defense still 

has a burden to show some evidence of unlawful influence then we would call Mr. Ary and move 

the Commission to allow the defense to treat him as an adverse witness. 1 Futthermore, if the 

Commission denies Mr. Ary as a live witness, we move that the entire ttanscript of his prior 

testimony be entered into the tecord. 

1 M.C.R.E . 6 l l(c) provides that "When a party ca lls a hostile witness or a \vitness identified \vith an adverse party, 
inlerrogation may be by leading questions." Since AE032 aiJeges that Mr. Ary's actions were unlawful , he is 
obviously an adverse witness with respect to the interests of the Accused. 
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4. The Defense objects to the proffered testimony of Judge (retired) Michael B. Mukasey. The 

Government appeaTs to be offering Judge Mukasey's testimony as an expert witness opining on 

the difficulty of national security litigation in A.tticle III courts and the propriety of the 

Convening Authority' s recommendation to implement Change I. This is not at Article III court, 

and this is not national security litigation - this is an Alticle I Military Commission adjudging 

war crimes. Judge Mu.kasey is, at best, a lay witness as contemplated by M.C.R.E . 701 being 

called to give his imprimatur to the thought process beh.ind Change I based on his distinguished 

career. However, Judge Mukasey has literally zero experience in m ilitary com mission litigation, 

nor as a Convening Authority, and cannot offer any relevant testimony helpful to the resolution 

of A£032. That litigation can be complex. and time consuming has nothing to do with the 

unlawful inlluence exerted by the Convening Authority and Lhe irrevocable taint it has given 

these proceedings. 

5. Affirmative Statement: Military Commissions Trial J lldiciary Rule of Cowt 3.5(e) permits a 

pruty to file a supplement if it "add[s] new facts, not known at the time of fili ng, or newly 

decided case law to an existing motion." This supplemental filing does not raise new issues or 

advance new arguments. The new facts included in this supplement were not known by the 

Defense at the time of f iling AE032. 

6. Attachments: 
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A 

B. 
c. 
D. 

E. 
F. 
G. 
H. 

I. 

Cenificate of Service 
DEPSECDEF Signed Action memo <md Change 1 

Email from Vaughn AI·y, dtd 9 Jan 15 

Email fromMa.rk Toole, dtd 7 Jan 15 

Email from Mark Toole w/attachment dtd lO Dec 14 

Email from Alyssa Adams, dtd 14 Nov 14 

Email from Alyssa Adams, dtd 14 Nov L4 

Email from Alyssa Adams, dtd 14 Nov 14 

Email from Matthew Rich, dtd 14 Nov 14 
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J . Emai l from Vaughn AJ·y, dtd 19 Nov 14 

K. Email from Vaughn Ary, dtd 19 Nov 14 

L. Vaughn Ary - Stephen Preston meeting invite, dtd 19Nov 14 

M. Email from Alyssa Adams, dtd 19 Nov 14 

N. Email from Alyssa Adams w/2 attachments, dtd 19 Nov 14 
0 . Email from Donna Wilkins, dtd 2L Nov 14 

P. Email from Donna Wilkiris, dtd 21 Nov 14 

Q. Kotval w/attachment, d td 24 Nov 14 

R. td 24 Nov 14 

S. 

T. Email from Adams. 
U. Email from Alyssa Adams, dtd 24 Nov 14 

V. Email from M ark Toole, dtd 26 Nov 14 
W. Email from Raghav Kotval, dtd 26 Nov 14 

X. Email from Donna Wilkins w/3 attachments, dtd 10 Dec 14 

Y. Email from Mark Toole, dtd 16 Dec 14 
Z. Email from Vaughn AJ·y, dtd 31 Dec 14 

AA. Email from Stephen Preston, dtd 31 Dec 14 
BB. Email from BGen Eric Smith, dtd 6 Jan 15 
CC. Memorandum for Director, OMC dtd 2 Jul14 

DD. Email from Stephen Preston, dtd 31 Dec 14 

EE. Email from Stephen Preston, dtd 31 Dec 14 

FF. Email from Vaughn Ary, dtd 7 Jan 15 
GG. J AG INSTRUCTION 5813.41 
HH Email from Jason Foster, dtd 8 Jan J5 

IT. Email from David Bennett, dtd 9 Jan 15 
JJ. Email from Jason Foster, dtd I 0 Jan 15 
KK. Email from Lt Col 

LL Email from Lt Col 
MM. E mail from Jason Fos~er, dtd 2 Jan 15 
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26 Jan 15 

Respectfully Submitted, 

/Is// 
THOMAS F. JASPER. Jr. , LtCol , USMC 
Detailed Defense Counsel 

/Is// 
ROBERT B. STIRK, Maj, USAF 
Assistant Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 

I ce1tify that on the 17th day of March 2015, I f iled AE0321-I with the Office. of Military 

Commissions Trial Judiciary and I served a copy on counsel of record. 
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JAN 0 7 2DI5 

CHANGF..l 
TO REGULATION FOR 1 RLAL BY MlLITAR\ COl'lli\USSION (ZOll ) 

PURPOSE: Tite Regulativn tbr J nal by Mlllrury Commission (Regulation) pro\' ides IJ,Uidance 
lor praclirioners in military commissions and implement~ the proVi.$1ons ofth!! Mihta•y 
(,)lr\rnissions Acl of2009 and 1he 2012 c&t10n Clf the MnnWJI for \!fititru")' Cummiqsic>ns Tht!i 
is Chiin!,\1! 1 to lh<- Regula!im1. 

APPLICABILITY· The Regulnlll111 <Jpplics to triuls by milil.lU)· commission under Charter-47/\ 
of Title JO, Unltl':d S\,;li!!S Cvd~:. 

RELEl\SABILJTY: Cleared ror public I'Cicasc. The RcgulnLion and Ch:mgc I I.U'C a\ai lahlc 
on the lnlc:roet from the OfJice of Milllnr~ Comrrnssiuns website at hnp:/lwww mc.miJf. 

EPFEC.'TIVE DATE: Chnnge 1 i~ effective as (lf the date of my sig11ature, 

Pursui!Jlt to I 0 U.S.C. § t.l49u(c), I hereby prc5cribc the following t:hruigc to th• R:e.guJation for 
Trial by Yl ilitary (J,,mmissioo (20 11), 

Cbaptcr4 
MILITARY JUDGE., 

6·2. D ETAIL OF MILfl'A'RY JLIOGES 

a. The ChiefTrial Judge will deUI.il a mil1tary JUdge from !he Military Commissions Trial 
Judiciary when charges are ret erred. Once detailed, mil imry commi~$ions shall he !.he 
military judge' s exch ... tsive j u\.licial dut>' until adjoumm.:nl, final dispOSIIJOtl or ohnrge~. 

recusal, replacement by the Chief Trial Judge purroant to R.M.C . 50S( e), nr reassi_gnmettt 
by the ::tppTopriatc Judg.c Atlvocalc Gcnt:Tal, A detailud military judgl" slmll he issued 
as1>i.gnme111 orders f<1r Jvty al the venue where lhe Jnilit<Lry commtssion:. ar~ t(l be 
convened 

b. A dcrailt>d militllry jud~e may pcrrom1 such otbe.r dudes as are assi~!led by' or witlt the 
approval of the appropriat~ Jud~e Advocate<ielleral or hjsfher designee. pro' hied rlwl such 
other dulles do nQ( ct)utlict ~A~ith JUdtc.•nl dllli\'!S as a detailed •'ttrhtMV juJgl! fo1 n1i l i1~y 
commissions. See t 0 u.s.r § ')48j(e). 

fJ Ro~ 
Oeput} Secr<!tary ot Defen~c 
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CMD COVER SHEET 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE Of MII.ITAAY GOMA/118:110,.8 

..ISOQ MARK CENT!;~ ORIVE 
A.LEXMIORIA VA 22'.1$11 211l0 

ACI'IONMEMO DEC 0 9 2014 

FOR: DEPUTY SECRETARY OF DEFENSE 

FROM: Mr. V llllgbn A. Ary, IJi.rectar, Office of MilitaJ)' Commissions and Convening Authority f/t!J--­
for Miliiai) Commissions 

SUBJECT: Recommendation to Revise the Regulation for Trial by Military Commission 

• I recommend you revi$e the Regulation forT rial by Mil it!lfY Commission. as indicated in the 
11:nacbcd draft proposed changes at TAB A. 

• !D my first two months at the Office ofMlliwy Com.misaions, I conducte~ an as-sessment of this 
organization withe view to implementing measures that will contribute to the efficient, fair and 
jUS~. adtninU'tlation of ongoing <!nd fu!UrC military commissions cases. My findmgs and 
ct~nclusions are addressed in the Execuri~·e SlliJUJUliY lltwihed at TAB B. 

• Based on my amrlysis, I believe thr status quo does notSupport dte pace oflitlga1ion nece..~sary 
to bring these cases to a jlJSt conclusion. I believe we must realign resowus and reposition lbe 
tria] judiciary to makc it a full-time, on-site dl.lty for the judges assigned to military 
collllll.issions. To achieve this end state, my recommendations are two-fold; ( l) I recommend 
implemeoting ~ r.Utlched proposed c~ges to the RQgU).ation for 'Trial by Military 
Commission. wtm;h would, m effec~. move lhe Judges to Gu&JJWU!mo BCIY Wld make the 
miliwy co:m.rn.bsions their aclusive judicial duty, and (2) I h.ave requested the General COIID.sel 
validate !lJe hiring Q[ five lawdcr.k.s, fo'Ur paralegaJs, thm: court security officers. and an office 
managet to support the judges. See Excautht Summa.cy atmcb.e(LatT AB B and proposed 
changes to the Rcgul(ltitln anacb.ed at TAB A. I bcliove these actiotJS will accelerate lhc: pace of 
Hugation and demonstnltc a renewed commitment to avhievi.~Jg a just com:lusion to th~ t:BSeS, 

RECOMMEND A UON: .l.nitial your approval of the proposed changc:s to th.e Reg1.1latio.n for Trial 
by Military Commi~on. 

Approv~DisappfOVC:::_ __ Other. __ _ 
\ ' 

COORDlNA ON: TAB C 

Attachments: 
A'J STAted 

1111'11 ~flllilllrlllll~lllltl~ll ~lllllllllllll 
OSDOOD152-15 

HADI·1 ·007489 
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TAB 

A 
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JAN 0 7 Z015 

CILL'lGE I 
TO REGULATION f OR TRlA l..llY 1\U LITAHY <.:OM MISSION (101 1} 

PURJJOSL· The ReyulaUon for Trial by Mllil!U) Co~ionlltq;uJatlllnl pronlk~ gmdaocc 
for practitiOI\eTS In n.illt31) comrnt~tons and lmpt~cntS lhe provi~lon~ of lhe Milltar) 
Cnrnmiss1nns Acl of2009 and~ 201 2 edition or the MunU<tl for t.Jhh131)' Cotnml$siOnS This 
is Chang~: I lo Lhe RegulaLaon. 

APPLlCABlLITY· The Regulation applies to trial~ by military cotrunl~ion underChoptrr47A 
ofTiUc:: 10. Um1cd Sutles Co(Je. 

RELEASABII,JTY Clell r«l for public' rtJilue. The Regulation and Change IIR: :~vailable 
on the lnll'met from lbe OffiCI! ol' Military Cornmissiorts w~:bs1lt at 1\ttp:/Jwww me. mill 

EFFECTIVF DA TF! Chwtge I i~ effective a.~ oi the daLe of my ~ian:nur~ . 

Pumaanl to I 0 L S.C § 9.;9il(t}, 1 hctcb) prc~cnhc: the roll owing change to the R~gulatlOJI fol 
·rna.! by Mili•IU) Commu~ion {2011} 

Chupt~dl 
MILITARY J l DGE.\ 

6-2. DETAIL OF MIUTARY JUDGES 

lL rtte Chid 1 nal Judge WIU detad a mihllll') Jlliltte fiom the MIIIUll) Commissions Tnal 
Judicu1ry when charges llJ'e refel'r'C'd. Once demiled. military cotnnu"ioM shJ.Jl be the 
military judsc'~> exclusi\'e judicial duty until ndjoumnumt. final d!SpQ•ntum 01 ·~hnrges. 
r~us'll , rcplllccmenl by the Chief Trial Jud~c: p"rsuont to R.M.C. SOS(e) or reassa@nmenl 
by 1hc: llppt\lprilate Judge Advocate General. A deuukd milltory Jlldge sbilll be im~ 
a~>signme-tll •Jrde~ fgruu\y at \h~ vc.nue wfu:~ the military ~:ommls~itlM' are to be 
convened 

b. A thllalhHl fnilitary judge may perlonn such other duties as are :ss!i~ncd by or wit.h thr: 
uppro11o.t oflhe appropnate Judge Advocelc Gl.'netfl l tlr his.!het dcslllllce. provil.ied tha1 such 
o1ht:r dulles do nut contli~.:t with;odicaal clulies as a detuih..'CI rrulltary judp,e (or military 
cummi~s1ons. Set I 0 U.S.C. § 948J(e), 

rt~ 
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C b:t.pter6 
MILITARY JUDGES 

6-1. GENERAL 

fL Military judges will preside over the military commissions. Su 10 U.S .C. § 948j: 
and R..M.C. 503(b). 

b- Orga1lizcrrion. TheM Uitary Commissions Trial Judiciary "'ill consist of military judges 
nomioa1ed by the Judge Advocates General~ from the military depa.rnnen.l$. The CbiefTrial 
Judge will be selected from that pool of milil.1!ryjudgcs by the Seeretary of Defense or his or 
her designee. See R,M.C. 503(b)(2). 

6-2. DETAIL OF MILITARY JUDGES 

L. Th.e Chief Trial Judge will detln1 a military judge from the Military Commissions Trial 
Judiciar.y v.11en(f~g.llrr. rtfq~<Jiot'.....-lt ffill~--..1 OnlX M!JI~ 
rnthtan commu;saoO!i shall bl! the m1h~udoZe •. ~-~diL'>tvc tudlcw ~Ymil 
!!dloummt:nr fiMl dispo)!!Jtton of <hat I:C!!. te.;u~al C£p!tltem~ol h) Lhc Chtc:l 1 nlll .lydg~ 
ffillSWJnl 1.o R.M {. 51J;,(e!. urreustiQlT!Ic:n!l!'t th~ .mllTQtJDil.le Judgt- Ad'oo•U.. Qenml 
,.\ de!nJled mtht::l!'Y tUdge ~balllx tssueq IJI!il!lDJllt'tlt priJsti for duw nt thq VC!OQe wbm 
the! mihfur\ .:omrnwn, M 1re ro b.- nar.orl·n~d 

LW~~ Mihl!:H) l~!Wm.:At!A' 1 rml ~*""""'-yi" ~""" lllll'd~A dffl!t!ed 
~udl!.c nmx nertarm 'llieh other duties ~il)'ill:!!~by~~.....W~ 
IM!f..f'<:!!i~~ or wuh the ar,,mnti<Jit.ht.- uop..IJW[Wtc Jumze .\d\!.lQUt General or 
h.~.s.h!!r d~SIL!T!e.! provided that such other duties do Mr conflict INith ~~ 
!Ud.JCial dub!$ n .. de_~ military judg~ for military eommissi~ . .,.,,, I 0 U.S.C 6 
114~U"t 

6-3. QUALIDCATIONS 

a. A miUtary judge mUSt be a commissioned officer of rhe anned fonxs and a member i.n 
good standing of the bar of federal court. or a member of the bar of the highest court of a 
Stare or the Dimlct of ~lmnbia. 

b. A militaiy judge must be cenilled to be qualified for duty under section 10 U.S.C. 
§ 826 (Article 26 ofdle U.CMJ) as 11 miliTary judge in general OC!tl!t.'l-martiaJ by the Judge 
1\dvocar.e General of the armed force of Which such nu1itary judge is a member. Su 10 
u.s.c. § 948j(b). 

r;. Millrary judges must be on active duty at the time ofthe1r detail to a trulitazy 
commission. 

d. Mllirary judges must have a current TOP SECRET clearance. A TOP 
SECRET/SCf(Sensitive Companmeutt:d Infonnation) cleard.llce or a TOP SECRET 

HADI·1·007 492 
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c.leararu:;e ~'<~itb eUgibillty for SCJ is prt'ferrtd and l'tul)' be required. for eet1ain eases. 
Millmry judges must have: nleast two yc:.gn tlf L".\penence as o military judge while 
certified to be qllll.lilled for dur)' as a militaf}' ju4~e irt gene.• raJ ~uns-roartioJ, See R.M.C 
SOJ(b). 
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Regulation for Trial 
by Military 

Commission (2011) 

Chapter 6 
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Cl)apler 6 
MlllTARY JUDGES 

6-1. GENJ,;RAL 

a Mil itary juc.lges will preside ovctth~ mtll~ comm•~ions. Su lO I.J.S.C. § 943j: 
and R.M C. 503(b}. 

b OrgaJtizaJfon. The Millt.ary Commi~ions Trial Judiciary will consr!lt of mtlltary 
judges non:unatet.l by the Judge Advoeates G(11~rsl£ from the military depaMI~lS. TIM! 
Chief Trial Judge will be ~ele~ted from thu pool4f militacy judges by Ole Secrc1aey or 
De~nse or h.is or htr dttignel'. Ste R.M.C. 503(b){2). 

6-,J. J)ET AiL 0 1 MILITARY JliDG ES 

The ChicfTrial Jlldgc wall detllil a military judge from the Mililllr)' Commissions 1·m1 
Judiciary {or eec:h n\ilitsry comm•:..~ton mal Military judge$ !n the MUhary 
Commiss1o~ Trial Judiciary .may bt dctalled to other duties by the Chi~fl rial fudge~ 
of 1bc:if nosplll:tive setrvi~:IIS, pmvtded that such ot,her dutit.s clo not conflict With IJlcrr 
primary duty as military jvcl~$ for mlhu.cy C:OmnW$1ons aiills. 

6-3. Q UALIFiCATIONS 

a. A milil.'lry judge mu.51 bee eommltstoned offieerofthe ~~tmc,d forc;e$ and a m"'nbtt 
in good s umding oftht bu of Federal coort, orB mem-ber oftb~ buofthe htgbest coilr'( 
ora Slate ortht O•Strlct of Columbia. 

b. A mil ~lacy judg~: must be ccnifled.to be qualified for dULy under section 10 u.s.c. 
§ 82G{Articlc; 26 of the U.CMJ) llS a miliUlr) Judge in g~neral court.s-maninJ by the 
Judge Adv~atc Oc:ncml otlhc rmned forc.e of which !iliCh military .rudge isa member. 
Su 10 U.S.C ~ 048j(b). 

c:. Militllry judges mu.st be on I.ICti ve. duty 111 the time of their deta.llto e rt1llltaty 
comm~ssion. 

d Military judges must ~ave a current TOP SECRET deaN!nce. A TOP 
.SECRETISCl(Sensittve Compartmented Information) clearance or a TOP S.ECR£T 
clearance with cligiblllty rorSCI is p~ferredJIIld m:~y be required for cel'UIIn eases. 
!'vlilir.ery judges must have at least two yean of experience 1\S a military jud~ wl\il~ 
oenified l'lJ be quolined l'or dnry as a military judge in general courU·mart•al. See 
R.M.C S03tb). 

IS 

HADI·1·007495 
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Military 
Commissions Act of 

2009 

10 u.s.c. § 948j 
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H. 'R. 264'7-----~R& 

beat 9ualifiad ror the duty by reaBOn of age, educabon. tninjng. 
expenence, length of service, And judicial ten1perament. No memher 
of ttn anned force is elig)ble to &.- u a mrunber or a tnilitarY 
commission when suclt membPr ~ t.h4l nccuaer QT a witness for 
the prosec:u~on or bas ada<! all an lnvestigator or C:O'U'I'Isel in t.ha 
samet~ 

"tel EllcUSE Ol" M~MBBT:ta.-BefOfll a mi)jtary comnussion under 
this cllapter ua a:uembled for the tnsl of a cue, the convening 
lluthority muy excW!e a member from participating in the oaae.. 

"§ 948j. Milltaey jUdfe or a military e~>ll1Dli86io:n 
~(A, DE1'AIL or MruTA:RY .ll:OOII -A mil;ta.ry JUdge aball be 

detAiled to eaeb mllllnry cammisaion llftder this chap~"· The See­
retary of Defense shall prescribe re~atioos providing f1n• the 
manner i.n which rouhtary JUdg~l! ll,l'1! $0 det&J!W t.Q mujtacy COJlllllLD· 
!lions. The military ~dge shtill preside rxwr ea.ch miHtii.Jy commis­
sion 1.0 whidl such military judge ha.t bun dflta iled 

"<hl Ewotult.n'Y.- A rnili tal)' JUdge ehall be a M'~1ot1ed 
offiC4'1' ()( the amu.!d fu~ .wbo i& a. member of t:b€! bar of A Feder&l 
oourt, or s membe.r of the bor of the billhe_,> court of a State 
and who is tertified to bo qualifi11d for duty ~ndeT section 82G 
of this title (article U of the 0rufbt'11l Code of M.thtary JusticeJ 
as a military Judge of gc:nera.l court&-martial by the J»dge Advocc.U! 
~n~ of th€\ anD~ forw of whlch sueb nulitary judge 11 a 
member. 

'<e) JNwomu.m or CSRTAC>t i.Nt)MO\:AJ.S-t-lo PEr\Wl2 is 
el1glble to act u =Ut~· judge 111 a eut1 of • mllitll'l')' ecmnuasion 
uniler t.his clJllpter ii su.tb peNon u the atru5er or a watness 
or has acted aa inve.st.ipto~ or a co~el m the sa:me eue 

•(d) CON8l!1.1'ATION Wmt M EMB£85; lNBWOIBu.rt"{ ·ro Vom.­
A military Judge de&ailed to a. mili~.ary com.m11$iou wufer tlua 
ebaFt.er may not oon.tult with tl.\e m~ I!Jt()e[)t in the preaence 
of the accused (except. as otherwase provided in Sl!ction 949ti of 
thi& title), tri.M c()uns¢1. and d.efeoH. t.IO\Itl~el noT may such rnllitary 
Judga vow with the member~~. 

"(el OnrER DtrnES,-A comm1SBioned offia;r who ie C6rtl.lied 
to be qu~lifiod for duW as a milito-ry Judge of il milila:ry comm~fision 
under tlus chapter may perform &uc:.h otbe.r dudes as are asmgned 
to such officer by or with t.he aperoval of the J11qc Advcx:e.te 
General of the armed f~ of wb1c:h ~w:h officer ~~ a membe-r 
or the designee of such .ludgeAdvoroto <hlnernl. 

"(0 PRoluar.rtoN ON EvAL\I.t.'MON Of' F"r'I'NF.SS 'aY Co~c 
AU'T'RORJTV.-'J'he eonv~g autharil)' nf a military commission 
u:nder this c:bap~er may not preJlare or reVll:w any n~ort concerning 
the e.ft'eetiveness, fi'(.ne$8, 11r ~fflde11cy of 11 mllitlll'Y judfe detailed 
to the militarY commission which nllltl!!i to rucb ju~e s perfoTm· 
~ af duty as a rnlllt.al")'judge on th~ mil\tu.ry cam~ on. 

'"!948.k. Detail of trial eoo.nscl and defense eouns.t 
"(a) Dt."TA.ll. ol" Cou:-.'StU. ~~:MU.".-n1 TnaJ cwumel WJci 

military c:W'ense coun.sel &ho.ll be detatled for each m1btnr:r com ntis· 
Ilion \lnder this chapter. 

"(2) A.s.smant trial eoUA!iel and u.!lst.ant and l'lSIIOClate deferue 
counsel may be deuriled for a military (ll)Jnmia~lol'l under \hit 
ch~pter-. 

"\3) Military dtl.fen&e r.ou.nsel f~ n mlllt.ar:v cammisaiun under 
~.his chapter shall be detail"'d as soon I'& practi~ble. 
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OF~='ICE OF THE SECRETARV OF DEFENSE 
O"FlCE Of MIUTA~'I' CQMII!IIS$10!11~ 

~&00 MAAK CI!.N'nR ORIYl 
IIL!XANORI. 'lA ~4ls.(l !10(1 

EXECUTIVE SUMMARY 

FOR! DEPUTY SECRETARY OF DEFENSE 

DEC D 9 2014 

FROM: Mr. Vaughn A.. Ary, Convening Authority and Director, Offiee ofMilita.ry Commis.sions ;f(IJ~ 
SUBJECT1 Assessment of Office ofMiliUUjl Colliiiiissions 

• In the first siXty days folloY.in~ my appointment as Convening Authoriryj I conduct.W IIi 
a$essmeot of the cllltC!Jlt siruation and future cballeng<:S facin& the Offi~;e ofMilita.ry 
Commissions (OMC), Based on lhi11 assessmenk lam eonvinood w.: must take action to realign 
resources and better po:ritlon the commissions to achieve the efficient, fail, and just 
a.dmiJ:listrat.ion ofoogoingand fu.tl..goe miliwy commissions. 

• Ouring FY14, f.be trial j udiciary ~;undutted htarings on J3 calendar days for a load of 107 bou:r:s 
and 50 minutes on the record in all four casos ccmbim;d. ln other wo.r~s. during FY14,1he 
commis$ions as a whole averaged less than three days of bearingl each month and an ave18ge or 
less dJan ~ and a half h<lurs on the record for 1he: da~ o.n which hearing5 we~ lteld. One 
case was resolved at a guilty plea in Febnwy 2014, but three oontcsted cases (seven detainees) 
remain Qll the d~et: 9/l l (U.S. v. I.Chahd Shaikh Mohammad, tl ul., chArge$ referred 31 May 
201 1); USS Cole (US. 11. Abd al-Rahim al-Nashirl, charges referred 28 Sept 201 l); and U.S. v. 
Abd a/ fladi aJ..lraq1 (chatgcs ~ferred 2 June 20 14}. An. 8llllly~is of the FYIJ neuing data 
yic:lds e similar: pattem. [n fY 13, col1llllisslous bc:td J\eariugs in only tWo cases: 911 1 illlld USS 
Cole. These bearir.l.gs were beld in nine scssion.s over the course of the year with a total of 34 
separate days .of hearings and an a,·crage of less than five houx:s oo the record each clay. 

• The l)lllties continue ta ~ale additional d.emand for more heanngs by appropnately fi.l:ing a 
large number of moll om; to ldclress the multitlldc: of comp[e~ Issues in llie~ cases (e.g, thCil: 
areJ2S appellaie e~h.ibits to date in the 9/l l case alone). To properl)' lirigate these issues, ibe 
pa.rties request oral argum.c:nt routinely. Certain issuts have ge1l<t'Aled multiple hc:a.ring.s with 
seyeral matters from~ initial phases of litigation still peo.ding resolution. Of \be three 
contested cases on the docket. two were referred for trial over three years ago. cwo still have 
jurisdictional issues pending !CSOlution, aU tJm,e h.ave pc:rxii11g motioru regl!Idil!g the form of 
the charges, and tb~: discovery phase of litigatioo iD all the~ cases bas yet to be resolvtd. Given 
tllc complexity of the OllliO$, the current pece of litigation, the is$ues to be: decided, and the work 
ne~ l.o g,etthesc contested cases to lrial, I believe: we still find ourselVes in the beginning 
s~ages of the trial pro(;ess, 

• In PY 14. OMC spent approximaiely $78 million in suPJX)ri of the commissions (not iocludi.og 
military pefSOnnel COStS for approximately I 53 uniformed pmonnel). 
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• I believe action is required to change the slnltl.B quo. The commissiOI1S arc eum:ntly positioned 
ro accomplish exactly 'M~Bl they bave done o~er lhe last sev-eral ye~s : support guilty pleas and 
~onduct inihquent llti_gat10n on the ·recol'li. Moving forwn.rd. tlxe udclition of each potential 
Vllriable could funher impa01 the pace ofli tiga1ion the possibility t:r( Dt1c or more of the accused 
being severed from the joint 9/J I PfPSet>U1ion; the refenal of ch\U'g~ in anolheT co:ntes't«i ~ 
C'l' the initilllion of .an extended trial period, Pundameoml changes are MCCMat)' if we arc to 
bett.."'l' position tbc: co~ons to meet the d<:mat~ds of' comple~t contested li.tigatioc. UnJ~s 
and 'llDtil we dedicate full-time J u.dges Ol\ S&te, we cannot demon.wat~ a Soe.nOll$ comm1tment to 
the commissions process. l believe the time ro act is no"'' 

• Recommendation; I recommend !hat you implement twO important revisioos 10 the Regulation 
foJ Trial by Military Coromisnon: {1) establish milit.at)• conunjsslOOS \'IS t.hee~<;hJSive J udu:ial 
duty for \he militnry judges and (2) designate the judgo's place: of di.ny as the venllC whore the 
military commission is 10 .mke place. &t TAB A. recommended revisions to Regulation II you 
appcove my recommendiilions.I believe t.he pace of litig:arion W111 a((;elel'lltC, l~n,gta a 
com:sponding increase rn requi=n1S in order to bu.l.lrl QMC's Ci.lpabtlity end capacity to 
support t.he commissions. 

• Supporttng Ac:tion: On O<itober ll. 2()1 4. 1 requested the proS¢cutJon. defense and trial 
judiciary re"isil !.heir pcm.Cll11JCl rcquirem®.tS. We m: cominu.ing a dla.1ogue with tbe 
prosecution and defense: to assess their needs. As we: work through the challenges and as their 
missi\Jns evolve, we will continue: to JIIAke sure ~yare adequa.tely and equitably resourcc:d. 
Tbe lrial judiciazy li8S demonstrated an immediate- need for a.ddidooal support. r lurvc: thorefofel 
requested the Gtr~erttl Counsel validate the hiring. of five additional civUilln attorney-advisors 
for Uu: judiciary to Wtgn as ~w clerk.!! to each mt lilll.l)' commission case, IU W1;U asii:lu:r 
paralegAls. thra: coun scc.urity officers and an office man.aget, in acoordance wilh the 
RegUlation for Tri11l by MUilnry COJII.IbiS.!liOn, chapter 2·3(d). 

• Future: Requirements: I am prepared 10 dcdicau: additional resoUICe~ to expand on·.she offices 
for !he prosecution.. defense, trial.judicJfltY, and ihe office of the conveninguuthority. ln a. 
parallel effon. OMC is tf.ildng measures ro improve the officicncy of our budgeUll)' and reso~nc 
management process!:$. Fi.naUy, iiS the Pllee of lirigatioo <tccderatc:~, I anticipate an emerging 
requirement for further n::SQurQc:s fiom o\ltsice ag~oqc:s in order lq synchroolzt: lhe 
declass'•ficstion pi'IXleSS to meer the time constraintS of trial. 

COORDINATION: TAn C 

AttBchmeniS: 
A!> stated 
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LIST OF COORD INA TlNG OFFICIALS FOR 
R~ommcndation to Revise lhe Regulation ror Tri:U by Mili111ry Commis:sion 

General Counsel Stepbcn Preston 
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I ON 01 I lOlA£ tsJE OIIE I 

1. SUBJECT: Action Memo for Deputy Secretary of Defense Concemlng 
Change 1 to Regulation for Trial by Military Commission 

6 . SUMMARY: 

• Request that you Initial the attached Action Memo ahd sign at TAB A approving Change 1 to the 
Regulallon ror Tnal by Military CommiSSIOn 

• Attachments 
TAB A' Change 1 10 Regulation tor Trial by J\llifftary CommiSSIOn 
TAB B· Execubve Summary 
r AB C' Coomlnation Sheet 

7. CONVENING AUTHOR IT'(: 

This communication Is Intended only for the use oftl1e designated reeipient(s) and may 
contain attorney-cl ient communication. As such, it is privileged and confidential. Any 

distribution or copying of the message is strictly pr"Ohlbited. 

HADI·1·007503 
Filed with T J 
17 March 2015 

Appellate Exhibit 032H (al Hadi) 
Page 24 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



25 

Filed with T J 
11 March 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT C 

Appellate Exhibit 032H (al Hadi) 
Page 25 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



26 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Ary. Vaughn A SES OSO OMC CA (US) 

From~ 

Se nt: 
To; 
Subjc:d ; 
Sign.ed ay. 

Ma'am, 

My, Vaughrr A SES OSD· OMC CA (US) 
FridC~y, January 09, 70lS 5:5'3 PM 
Darpino, Flor.1 D l TG \JSAP.M't' HQDA (U'S) 
1<1:: Chat1ge 1 to Req for Tnol by Mllitory Comt1'1;.5~10n ·(UNCLASSIA£0) 
VBUghn,~.cO') I 

No worries. I fullv undcrs'land. Detailing of iudge5ls th;: pur.viaw of lhe Chief Judge- c;urrenllv Judge Pohl. He ls tile 
OOIY Army jUdgr: de lailcd to a r.ase at tills tim e and we would like to keep him if possible. 

1-tavea. greatw~eke.nd. 

V/r, 
Vaughn 

- Original M~sage---
From: Darplno, f lura IJ LTG USARMV HQDA (US) 
Sent: Friday, January09, 2015 5:28 PM 
ln~ Ary, Va ughn A srs OSD OMC CA (l)S) 
SUbject. RE: Ch.anae :1 tu Reg fo r Tri'<ll by Military Comm~lon (UNCLASSIFIED ) 

Classifko l itJn: IJNO.I\SSIFI ~P 

~aveats: FOUO 

Vaughn -

This c.ha11ge in pblic.y has caught rnl' 11naware. I ilsk that you g!vl! tno a bl:t 
of time to determine it.s nmufications, and. a s I look at it, ensure no 
cases are assign~d to cols- and- As COL- Is my Chief 
frial Judge antl C:OL- is respor>slbll.' Fodhe Military Judllcs 13el'chbook1 

1 am not sur~ they " ' Q t h~ nf:ht officer:; to serve as Commissnm judges 
under lhb a ltered co11 ~l• utt. I cannot nol nffo'rd to lnse !hem to Cvba 

Army Strong! 

f lora D. Darpino 
ueutenant Genera!. U.S Army 
The Judge Advocat.euPnet;~l 

CAUTtml; lrlformatlon conrarm:o in ihlsmesSCJge may be pwtcGJ.ed oy r..he 
attomey;cttenr. nHornc:v work product, defltJer.ltivP process, ormher 
privileges and proteclt'd from rnand;uory disclo&ure under the Freedom of 
Information An 
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--ortglnill Men<~ge--
From: Ary, Vouct1n A StS OSO OMC CA (US) 
Scm. We\in~d~y. J.mu~ry 07, 2015 7:06PM 
lo: ~1\enzl, Nanette M VAOM USN JAG (U.S), Darpino, flora 1> LTG l.ISARMY HUOA 
(US}, Burne. Chmtophcr F lt Gen USAF AF-JA (US), Ewer~. John R Jr MajGen 

USMC USN (US); Poulin. Steven D ROML USCG (US) 
Cc Preston. Stephen W HON OSD OGC (US I; Kelly, John F Gen USMC SOUTHCOM 
SC-CC (US); Col!ld, KVIt' J ROMLITFGTMO/CMO; Toole, Mark W CIV (US); Taylor, 
RobertS SES OSO OGC (US); Hostetler. Darrln A SES OSO OGC (US): Neul~ton, 
John R CAPT USN GTMO 
Subject : Change l to R.e& for Trial by Military Commission 

rYI, today O~pS.:!cO~J otpproved Change 1 to the Regulat•on for Tt icll by 
MtliUry Cornmiulon, rt!Vising a p,.owion OJ\ the assiiflment of military 
judgu. This cluntu •H;Il«!S ti\Q mlliti!ry commiuiont tt,e Ol!CIJ~Ml jUdicial 
d!lty for tl\ose mtlitary fUdges de~led to eorNnisslo~ In ;Jdr:l.t on, tt 

pro~oticll's that IJ,o JUd&<» be Issued il5$rgnmentorde:n for duty .>l the ~enu4r 
w~re the m llit;uy c:on1mlsstons are to be convened A eopy of his action Is 
att.1ched. 

This change effcctNCiy estabUshes a requirement for the miii!Olry judges to 
serve at GTh'O for thL' duration of theft cases, but leaves to tl\e Setvlce 
some discretion in ,)ss_ignments, rea$$lgnmenb, and tne t•mine llf the moves 
I slncerrly hope tholt the three Judges currently detailed ~n rcmaln on 
thc:trC11S<:.), bc.'c:"ult: I ki'Ow how difficult It Is to replace judges with their 
e~~ceptional qu ~lilic.atlons and eKperleno:. Thl:a step b tnl.fndcl.l tosupporl 

the military commJSson~ In carrying out theJr mi.sston t o re.sofvr these 
lmpgnanl case~ tn <1 m•mncr consistent w tth the Int erests of luslice. 

As alwavs. thank vou for vour colltlnued suoi>Qrt to the Ortice of Military 
Commhslons. 

V/r, 
V1ughn 

VAUGHN A. ARY 
Converung AUtromy/Dtr«tor 
Offiao of Military Commission~ 

41!00 Mark CMter onvl! 
5olte llf09.02 
Al~ndrta, VA U~SO·HOO 

Clas1!flc:~tlon: uNClASS FlED 
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From : 
To: 
SUbject: ~=~~~3:=~~(](T,~TO~REV1~ BE TI~E fffiULATION FOR TRIAL BY MIUIJ\R't a:Jt.,tv!ISSiCN) 
Dl\le: Wednesday , Jilnwry 07. 2015 7:15:00 PM 

Thank you - We'll work the notification piece. We have the POO;. 

vi r, 
Mark 

... .. ar. lnaJ Messa] e---.. 
From: l..:tCol US1v1C OSO OGC (US) 
Sent: Wednesday. Janu ary 07. 2015 6:06PM 
To: Toole, Mark w Cl v (U$} 
Subject: PE: OSD000152·15 (RE:CXJMMENDATIQN TO REVISE THE PEGULATION FOR TRIAL BY 
MIUTARY CD\AMISSION) 

That was not our intention or understanding, Ma'k. 

As this was an O'v1C-CA action, we defer to your offices to w.ork Mtilicatlon/ execution with the MC Trtal 
Judiciary. the Services (to indude the TJI\Gs) and SOUTHOOM'GTMO. At last meeting with the Service 
GCs and T JAGs the DSD had not yet made a decision on thls action (and we thought it was still pending 
further coordination) so Mr. Preston did not mentioned this matter to any of them. Out of courtesy to 
those with a vested equity. we would recommend notification be made before the contemplated PA roll 
out of the decision. 

If you need any points of mntact, IE!t me know and I' ll try to tun those to ground for you. 
vir 
LtCol -

..... Original Message .. --­
From: Toole. Mark W 01 V (US) 

07, 2015 5:41 PM 
- ..\UJJ USMC 000 OGC (US) 

5 (AECXJMMENDATioN TO FEViSE THE FEGULATION FOR TRIAL BY 
MIUTARY cx:MMISSION) -I assumE! that OGC will do thE; notification to the Service JAGs. Is that an appropriate assumption 011 
my part? ls there anything that 1 can do to assist? Thc:t1ks very mudl again. 

VIR, 
Mark Toole 

MARK l. Toa..E 
Deputy Legal Advisor 
.. Commissions 

Fr~~~lilililiiiiilueol usvc oso ooc (US) 
Sent: Wednesday, January 07, 2015 2:00PM 
To :~CIV (US) 
C£: --Col USAF OSO ClGC (US) 
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&ibject: FW: 050000152-15 (RECOMMENDATION TO F£\/ISE THE REGULATION FOR TRIAL BY 
MILI TARY OOMMISSION) 

FYI . Cl:>py of your action signed out by DSD. 

MAl SO' 
VCID 

(US) 
ON TO REVISE THE FEGULATION FOR TRIAL BY Ml LITARY 

OOMMI SSION) 

&ibject case has been approved, signed, and is being out-processed by the Correspondence 
Management Division. 

The original of the complete package (copy of pages 1 & 2 attached) will be returned to you via our 
Analysis Branch. 

A copy will be seni to the OC a.AO. 

v/r,. 
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From 1 
To: 
Cc: 
Subjetl: 
Dat e : 
Attachments: 
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Jnglr wn W 0v fUS) 
1 Ill •1•. 1 ffiBIISNIU$) 
Flannery. Sleohanra L 0 V WI-IS l;;,j I US\ 
Ollice o! the Con.tening Aulhority Rl<juest lcr Reas$essmenr ot Cla~atication Cll id~ 

Wadnosday. ll<!mmb.er ro, 20M 5:20:00 I'M 
a>J 1· 1 2·10 • CA siaoedflg>ullSIIOr fleaMSSOJelt ot QassjlicaUon Gllii:Jes pd! 

Commander-

It was good speaking with you earlier. Alter our di$CllSSlon it was decided to prepare the memo for the 
Acting olrectoT; 01 A. It is attached. would you effect distribution? 

I've cc'd Ms. Aannery because, in an earlier ronversation. I indicated that I would forward the memo to 
her for appropriate distribution. 

Thanks very· much. 

VIr, 
Mark Toole 

MARK L TCXJLE 
Deputy Legal Advisor 

Commissions 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

4800 MARK CENTER DRJVE 
ALEXANDRIA, VA W S0-21"0() 

December to, 2014 

MEMORANDUM FORActin.g Dirootor, Defense ln.telligence Abrency 
Original CJassillca~[on Autho.til.ies (GCAs) on tlte Security 

Classitjcationl D~classifi~;.atiqn Review T~aru 

SUBJECT: R~quest for Rcasses~mecu ofCias~ificatlon Guides 8mployed in Support ofMjJitary 
C{lrnmissions 

The Office ofMili t.aey· Commissi011~ (OM C) is·.,.ornmitted ti> prom¢Hr,g transparenq co 
lhe maxu.num ext~nl poss:ibh:;a,s part of our m1ssicH1 to pruyit1c a fair und jw;t iocum for cases 
l'et'erred.to m-ilitary commissions, Understaoding that om goal oftraosparer1ey is bounded by 
national se.curity concems that may evolve ovenime. I believe we must reevaluate tne 
classi.ficarion guides applied to the rni litary commissions ~o ensure they ;;r.ay yon sis tent and keep 
pace W41h the evoJvmg mHional sec:unty']loi>ture. Yesterday 'sdedassi..ficationat'ld rcleMe ofthe 
B~ecut\ve Summary of the Sen~te Selett Committee on lnteJJlgence (SSCI) Study of the CIA's 
Detention and lnterro.gation Program represents l.! siBnifioanr -departure from ·r a.qt da~s1fiea't\on 
pract~ce. Th'is chat~,ge presents an opportunity fot tho&e asencies involved i'n thlil 
classifica11on:ldeclassification· r~iew proeess to revisit their classification g11ides em.rloyed in 
sup.port of' lhe rnilitary ta.mrnlssions. Accelrdingly, 1 req\Jcstlhe.Original Classific~iotl 
f\utborilics iakethisopportull ity tq re:asse6s WJ1e(her frtese guide:> tan be ~irnpl i.lied a·Jii:l ·claril'led 
in a manner tila'twil.l betler supporttbe interests of j ustice and na6onal security. 

In a relal,ed malier, OMC currently opepal<'.s wiii;JOut· aeees<;. ta the ditlet~nl guides. u~e.d to 
classifY the court filings of the part1es. Under the current practic:e, doc11ments ~.e prepan:rl b~ 
the p~ies and sub.seque~tlyclass.i.fied by lherevie.w process. l.t' it is twssible to provide OMC 
and th.e litiganls with •nny documant!l thM would clarify the lllansificntion r;Co:ndc.nh i:n a wu_y 'thtn . 
would support an increased 'pare of litigation, it would lie helpfUl. 

By taking advantage of thi$ opportunity to CNatc greater h:anspatcncy fm the military 
COJTUlussions, t bcliwr '-vc hav~ the ·ability to take a ~ig.ni fieanl.:;tep toward providing a mm<: 
open, fair, and just military commilistons pmcl!SS. Thank: you for your consideration. 

~,4#-; 
Vaughn A. Ary 
C~mvening Authority 

for Military Ci:lmlll'issi·ons 
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A dams, .Alyssa SO y 0S0 OVCCA tUS) 
l<ojval P.aghav ffiR U9\J ()g) OMC C/\ !US) 
RE; Mil itary judges 
Friday, November 14, 201 J, 4:50~00 P!v1 

Yes, he is influ.encing it , but is it unauthorized inflUence? I think not . 

I'm sure "positioned tor svccess" will' be taken out. I t hasn't even been reviewed by Mr. Toole yet. 

-----Original Message-----
From: Kotval, Raghav CDR US\! OSD OMC CA (US) 
Sent: Friday. November 14, 2014 4:45PM 
To: Adams, Alyssa, S OV Os:> 0\AC CA (US) 
Subject RE: Military judges 

1. From the memo: 

"The primary conclusion I have reached is that the trial judiciary for military rom missions is unqer­
resourced and is not positioned lor success in administering its significant responsibili ties under the 
Military Q.Jmmisslons Act. ·• 

- "is not positioned fot success" 

Is the CA saying the judges are not and will not be StJccessfL.ll? Is that a report on the judge's 
effectiveness or efficiency? 

See 949(f) The convening authority of a military rom mission under this chapter may not prepare or 
review any report concerning the effectiveness, fitness. or efficiency of a military judge detailed to the 
military rom mission which relates to such judge's performance of duty as a military jUdge on the 
military oommission. 

2. \Nhat does the attadlment say? 

3. Regardless of whether SECDEF is making the policy change or not, the CA is stil l influencing the 
judicial process by asking for the change. 

-----O·iginal Message--- --
From: Adams, Alyssa S CIV Os:> OMC CA (US) 
Sent : Friday, November 14, 201 4 4:39PM 
To: f<Dtval, Raghav CDR USN OSD OMC CA (US} 
Subject RE. Military judges 

I think you hi1 1he nail on t he head with the question below: 

I SStJe: are we coercing, or by unauthorized means, influencing the action of a judge? I f not, why are 
we intruding on what is not typically or traditionally a CP\s role? What is the explanation for the action? 

Answer: DepSecDef is making this pq!icy change, not the CA. It is not coercing the action ot a judge, 
or influencing it by an unauthorized means. If in his discretion DepSecDef feels this Ghange to the Reg 
is warranted , he will implement it. l-Ie is not influendng the outcome of the case one way orthe other. 

Take a look at my first stab at the action memo. attacha:J. 

--"-CXiginal Message-----
From: Kotval, Raghav CDR US\1 OSD OWC CA {US) 
Sent: Friday, November 14, 2014 4:34PM 
To: Adams, Alyssa S CIV OSD OMC CA (US) 
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SJbject: RE: Military judges 

Actually, as I think about this issue: 

1. Would we need to put people on notice because ot the regulatory changes? 

2. If so, would that give the defense time to file motions? 

3. It so, the defense and the judges are aligned on this issue: 

a. The defense don't wan1 a speedy or speedier trial. 
b. The judges don't want to move. 

4. The defense wouJd tile motion after mO'tion saying that theCA's real goal Is to influence the 
judiciary. The judges would rule on them. 

5. Ev.en if the judges rule in our favor, the issue may become the topic of motions and serve to impugn 
the CA's Impartiality. 

--- --Ofiginal Message--- --
Rom: Kotval. Raghav COR USN OSD OMC CA (US} 
Sem : Riday, November 14, 20144:14 PM 
To: Adam$, Alyssa S CIV OSD OMC CA (US) 
SJbject: Military judges 

Issue: are we c;:oercing, or by unauthorized means, inf.luencing the action of a judge? If not, why are 
we lntrudir:~g on what is not typically or traditionally a C'A's role? What is the explanation for the action? 

10 USC949b. 
(a) Military CommiSSions. -

(i) No authority convening a military commission under this chapter may censure, reprimand, or 
admonish the military commission, or a,ny member, military judge, or counsel lhereof, with respect to 
the findings or sentence adjLJdged by the military commission, or with respect to any other exerdses of 
its or their functions in the conduct of the proceedings. 

(2) No person may attempt to coerce or, by any unauthorized means, influence-

( A) the action of a military commisslon under this chapter, or any member thereof, in reaching the 
findings or sentence in any case; 

(B) the a,ction of any convening, approving, or reviewing authority with respect to their judicial acts; or 

(C) fhe exercise of professional judgment by trial counsel or defense counseL 

Issue: In trying to speed up a tnal , are atf~!ng its ta1rness? If for example, the judge ls less Inclined 
to grant a continuance because it means more. time on GrillO ls that a.dvet$9 to the accused? 

10 USC949e. 
The military judge in 21 military commission under this chapter may, tor reasor.~able cause, grant a 
continuance to any party for such time, and as o1ten, as may appear to be just . 

Issue: 

( 1) 1 n light of 948j( a} have and will we make regulatory changes in all necessary areas and does that 
reqYire notice and comment (the earlier issue for a separate action} and regulatory action? 
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{2} In light of 948j(e) can we make Commissions the sole duty of judges? 
(3) In light of 948j(f) could it be argued that the spirit of the statute is to separate the control of the 
judiciary and theCA? See also, 949b and 949e? 

10 USC948j 
{a) Detail of Military Judge.- A mili tary judge shall be detailed to each military commission under this 
chapter. The Secretary of Defense shall prescribe re~ulations providing tor the manner In which military 
judges are so detailed fo military commissions. The milita,ry judge sh~l preside over e~ military 
commissioh to which such military judge has been detailed. 

(e) Olher Duties.- A commissioned officer who is certified to be qualified for duty as a military judge of 
a military commission under this chapter may perform such other duties as are· assigned to such officer 
by or with the approval of the Judge Advocate General of the armed force of which su<;h otticer is a 
member or the designee of such Judge Advocate GeneraL 

(f) Prohibition on Evaluation of Rtness· by Convening Authority. - The convening authority of a military 
commission under this chapter may not prepare or review any report concerning the effectiveness, 
fitness, or efficiency of a mllitary ludge detailed to the military commission which relates to such judge's 
performance of duly as a military judge on the military commission. 
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Adams, .Alyssa SOy 0S0 OVCCA tUS) 
l<ojval P.aghav ffiR U9\J ()g) OMC C/\ !US) 
RE; Mil itary judges 
Friday, November 14, 201 J, 4:50~00 PM 

Already did that and got a memo from Fred Taylor which will be Included. Enough e-mails now! 

-----Original Message-----
From; Kotval, Raghav CDR USN OSD OM:: CA (US) 
Sent: A-iday, November 14, 2014 4:49PM 
To: Adams, Alyssa S CIV Offi OMG CA (US/ 
Subject : RE. Military judges 

The judges I think would say that the proper way to support them is to ask them what resources they 
heed and provide those resources. That way theCA is supporting but not Influencing the judges. 

- ~-- - Original Message-----
From: Kotval, Raghav CDR USN OSD OMC CA {US) 
Sent : Friday. November 14. 2014 4:45PM 
To: Adams, Alyssa S CIV Offi OMC CA (US) 
Subject: RE: Military judges 

1. From the memo: 

"The primary conclusion I have reached is that the trial judidary for military oor.nmlssions is under­
resourced and is not positioned for success in administering its significant responsibilities under the 
Military Commissions Ad. " 

- "is not positione::l for success" 

Is theCA saying the judges are not and will not be successful? Is that a report on the judge's 
eff activeness or efficiency? 

See 949{ 1) The convening a~,~lhority of a military oommission under this chapter may not prepare or 
review any report concerning the effectiveness. fitness, or efficiency of a military judge detailed 1o the 
military mmmission which relates to such judge's performance of duty as a milita1y judge on the 
military mmmission. 

2. What does the attachment say? 

3. Regardless of whether SECDEF is making the policy cl;ange or not, the CA is stil l influencing the 
judicial process by asking for the change. 

-----Original Message----
From: Adams, Alyssa S CIV CSD Ol\t1C CA {US) 
sent: Friday, November 14, 2014 4:49PM 
To: Kotval, Paghav CDR USN OSD 01111C CA (US) 
Subject : RE: Military jvdges 

I think you hit the nail on the head with the question below: 

Issue: are we coercing, or by unauthorized means, influencing the action of a judge? I f not, why are 
we intruding on what is not typically or traditionally a CA's role? Wh~ is the explanation for the aptian? 

Answer: DepSecDef is making thiS policy change, not the CA. It is not coercing the action of a judge, 
or influencing it by an unauthorized means. If in his dis::retion DepSecDef feels this change to the Reg 
is warranted , he will implement it. He is not influencing the outcome of the case one way or the other. 
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Take a look at my first stab at the action memo, attadlocl. 

-----Original Message-----
From: Kotval, Raghav COR US'J OSD OMC C'A (US) 
Sent: Friday, November 14, 2014 4:34PM 
To: Adams, Alyssa S CIV 09:> OMC CA (US) 
Subject : RE: Military judges 

Actually, as I think about ihis issue: 

1. Would we need to put people on n0tice because of the regulatory changes? 

2. If so, would that give the defense time to file motions? 

3. rt so, the defense and the judges are aligned on this issue: 

a. The defense oon't wa.nt a speedy or speedier trial. 
b. The judges don't want to move.· 

4. The defense would file motion after motion saying that the CA's real goal is to influence the 
judiciary. The judges would rule on them. 

5. Even if the judges rule in our favor, the issue may beromethe lopic of motions and serve to lmpugn 
the Cfs(s impartiality. 

--- --Original Message----· 
From: Kotval, Raghav COR USN OSD OMC C'A (US) 
Sent: Friday, November 14. 2014 4:14PM 
To: Adams, Alyssa S CIV 09:> OMC CA (US) 
Subject : Military Judges 

Issue: are we coercing, or by unauthorized means, influencing the action of a judge? If not, why are 
we intruding on what is hot typically or traditionally a CP!s role? What is the explanation fot the action? 

10 usc 949b. 
(a) Military O:lmmissions. · 

(1) No authority convening a milit ary commission under this chapter may censure, repl'imand, or 
admonish the military commission , or any membl:ir, military judge, or counsel thereof, with respect to 
the findings or sentence adjudged by the military commission, or with respect to any other exerdses of 
its or theit fu nctions in the conduct of the proceedings. 

(2) No person may attempt to coerce or, by any unauthorized means~ influence-

(A) the aciion of a military commission under this chapter, or any member thereof. in reaching the 
findings or sentence in any case; 

(B) the action of any convening, approving, or reviewing authority w1th respect to their judidal acts; or 

(C) the exercise of professional judgment by trial counsel or defense counsel. 

Issue: In trying to speed up a trial , are affect ing its fairness? If for example, the judge is less inclined 
to grant a continuance because it means more time on GH/0 is that adverse to the accused.? 

10 USC 949e. 
The military judge in a military commission under this chapter may, for reasonable cause, grant a 
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continuance to any party for such time, and as often, as may appear to be j ust. 

Issue: 

{ 1} In light of 948j(a} have and will we make regulatory ch'anges iA all necessary areas and does that 
require notice and comment (the earlier Issue ior a separate action) and regulatory action? 
(2) In light of 948j(e) can we m~ke Commissions the sole duly of judges? 
(3} In light of 948j(f) could It be argued that the splrlt of the statute is to separate the control o1 1he 
judiciary and the CA.? See also, 949b and 949e? 

10 USC948j 
(a) Detail of Military Jl,Jdge.- A mili tary judge shall be detailed to ecch military commisslon under this 
chapter. The Secretary of Defense shall prescribe regulations providing tor the manner In which milltary 
j udges are so detailed to mllitl:\ry commissions. The military judge shall preside· over each military 
commission to whiQh such military judge has been detailed. 

(e) Other Du1ies.- A commissioned officer who is certified to be qualified for duty as a military judge of 
a military commissJon under this d1apter may perform such other duties as are assigned to such officer 
by or with the approval of the Jtidge Advocate General of the armed force of which such officer is a 
member or the designee ot such Judge Mvocate Ganeral. 

(f) Prohibition on Btaluatlon of Rtness by Convening Authority.- The convening authority of a military 
commission under this chapter may not prepare or review any repor-t concerning the effectiveness, 
fitness, or efficiency of a military judge detailed to the military commission whid1 relates to such judge's 
performance of duty as a mllitary judge on the military commission . 
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Adams. Aly= SOV OSO a.tcCA !US! 

Q$Q Pentagon OviC llst CA legal .Advisors 
FW: MH1ary judges 
Friday, November 14, 201 4 4:52:32 PM 

WorKing documem- Otap fL RiMC, suogest"d chanaes.docx 

Good comments and thoughts f rom CDR Kotval below. 

In response, I have changed "sole duty• back to "primary duty'' for tne MJs and fweaked some of the 
language in para 6-2a. Can someone confirm that "adjourned" Is actually language used in MCs? I 
took that from the MCtvl. 

I am hoping we can discuss this further on Monday. LTC Lewis and 1 can call in from GTtv'O at a 
.designa\ed time. 

VIR­
AA 

-----Original Message---"-
From: Kotval, Raghav CDR US\1 OSD c:>lvC CA (US) 
Sent: Friday, November 14, 2014 4:34PM 
To: Adams, Alyssa S CIV OSD OVIC CA (US) 
Subject : RE~ Military judges 

Actually, as I think about this issue: 

1. Would we need l o put people on notire because of the regulatory changes? 

2. It so, would that give the defense time to f ile mGt ions? 

3. I f so, the defense and the judges are <:lllgned on this issue: 

a. The defense don't want a speedy ot speedier trial. 
b. The judges don't want to move. 

4.. The defense would file motion after motlon saying that theCA's real goal is to influence the 
judiciary. The judges would rule on them. 

5. Even if the judges rule in our favor, the issue may become the topic of motions and .serve to impugn 
the CA's impartiality. 

-----Original Message-----
From: Kotval, Paghav CDR USN OSO OJC CiA (US) 
Sent: Friday, November 14, 2014 4 :1 4PM 
To: Adams, Alyssa S CIV OSJ ctv1C CA (US) 
Subject: Military judges 

Issue: are we. coercing, or by unauthori.red means, influencing the action of a judge? I f no't, why are 
we intruding on what is not typically or traditionally a CA's role? What is the explanation for the action? 

10 usc 949b. 
{a) Military 0Jmm1ssions.-

(1) No authority convening a military commission under this chapter may censure, reprimand, or 
admonish the military commission, or any member, military judge, or counsel1hereof, with respect to 

4!3 

Filed with T J 
17 March .2015 

HADI·1·019570 
AppeJfate Exhibit 032H (al Hadi) 

Page 43 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

the findings or sentence adjudged by the military commission, or with respect to any .other exerases of 
its or thelt functions In the conduct of the proceedings. 

(2) No person may attempt to coerce or, by any unauthorized means .• Influence-

{A) the action ot a militar-y commission under this chapter. or any member thereof. in reaching fhe 
findings or sentencE} in any case; 

(B) the action of any convening, approving, or reviewihg authority With respect to their judicial acts; or 

(0) the eterase of professional j udgment by trial counsel or defense counsel. 

Issue: In trying to speed up a tri~ . are affecting its fairness? If for example, the judge is less inclined 
to grant a continuance because it means more time on GTN'O is that adverse to t he accused? 

10 USC949e. 
The military judge In a military commission under this chapter may, tor reasonable cause, grant a 
continuance to any party for such lime, and as often. as may appear to be just. 

Issue: 

(1) In light ot 948j(q) have and will we make regulatory changes in all necessary areas and does that 
require notice and comment (the earlier Issue 1or a separate action) and regulatory action? 
(2) In light of 948j(e) can we make Commissions the sole duty of judges? 
(3) In light of 948j (f) could It be argued that the spirit of the stalute fs to separate the control of the 
judiciary and theCA? See also. 949b and 949e? 

10 U$C948j 
(a) Detall of Military Judge.- A military judge shall be detalled to each military rommission under this 
chapter. The Secretary of Defense shall prescribe regulations providing for the manner In which military 
judges are so detailed to military commissions. The military jUdge sh~l preside over each military 
commission to which such military judge. has been detailed. 

(e) Other Dtlties.- A commissioned officer who is certified to be qualified for duty as a military judge of 
a military commission under this chapter may perform such other duties as are assigned to such officer 
by or with the approval of tne ..lJdge Advocate General of the armed force ot which such officer is a 
member or the designee of such Judge ,Advocate General. 

(f) Prohibition on Evaluation of Rtness by Convening Authority. - The coMening authorily of a military 
commission under this chapter may not prepare .or review any repor1 concernil19 the effectiveness, 
fitness, or efficiency of a military judge detailed to the military commission which relates to such judge's 
performance of cluty as a military judge on tl1e mili.tary commission . 
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Chapter <I 
MlLITARY JUDGES 

6-1. GENERAL 

a. Mili.tary jutlges will pre~iclc over~ military commission~. See 10 U.S.C. § 948j: 
~ R.M.C. 50~(b ). 

b. Orgttnizmiotl. The M.ilit:uy Commissions Trial Judic i~ll'Y will consist l)f military judges 
uorn]nutetl by tfle-Thc Judge Advocates Generaht from the military dcpartmcntfi. The Chief 
Trial Judge wiU be selected from that pool of mili tary judges by the Sccr.:tary oJ Defense or 
his or her designee. See R.M.C. 503(b)(2). 

6-2. DETAIL OF MILITARY JUDGES 

l!..:,_The Chief' Trial Judge wil l detail a military judge from the Military Comnus..;ions TrhJI 
Judiciary t'or.each military commission~ in which charges are referred. Onet> detai led to 
a milit~1ryc:ommission. thallrial shall he the Mm,ilitary j udge:,S prim:.try duty unlil thc 
commhsil•u i& utljourned or the ch:ll'l!es are otherwise fin::11ly uis(l<.lsed of. ~ !n.,the ~ 
:J lengtbv ab;~temen t in a mibtarv commission. a detailed milit:lry jud~d4il il~l')' ('ll •~~~i.§J iliA! 

T r:iicl Jll<lid<t:FY m11y be detai led to other duties by the Chief Tri:tl Judge!:lof ~li!Jhcr 
respective scrvicc:t. provided lllat such other duties do not conflict with !flet.F.Iu!i/hcr primury 
duty as u det.ailcd miliwry j u<,lge;; for military conmlissions trials. 

h. On\:cdet:ulcd, a miliuuy judge shall be relocated lhruugh pemlilncoLchangc of suuion 
<PCS ) orden. to the lu\:atiou where the mili1arv commission is to Lake pla\:c. l1ll.~ military 
iudge·s place of dutv shalt rem:lin at that location undl thecommissilm is ullioumcd ur Ute 
ch1.1r11,es are otherwise fina llv disoo<red of. 

6-3. QUALIFICATIONS 

a. A mjlitary judge must l:le a COilm'rissioned otrlcer of lhe armed forces and 11 member in 
good stnnding of the bar of !!,_Federal court, or a member of the bar of the highest court of u 
State or the J)isLrict of Columbia, 

h. A rnilitury judge must be <:ertHied to be quaJified for duty umler seclion 10 U.S.C. 
§ R2fi (Article 26 of the U.CM.J) as a: militruy judge in general courts-martial by tne Judge 
Advocate Gcnenil of the tmned force of which such military judge is a memher. See I 0 
u.s.c. § 94~j(h) . 

d. MHitaryjud g.c ~ must have orbe clieiblc fur a~ TOP SECRET elearunee. A TOP 
SECRETISCJ(Sensitive Compartmented Information) clearance or a TOP SECRf!r 
clearanue with eligibility for SCI is preferred and may be required for cenain ca~es. 
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Mi liutry j udges must have at least two years of experience as a military jutlge while 
certified Lo be 4u:\b fied for dUI y u~ a mi litary judge in general courts-martial. Se~ R.M.C. 
S03(h);.. 
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Rich, Matthew J CPT U!W=IMY 09J OMC CA IUS} 
Adams. Alyssa S OV OSO OviCCA !US!; 09J Pefliaooll QMCUe;t CA·l.eqai .1\dVJsor.s 
RE Mil itary judges 
Friday, Nove111ber 14, 201 4 5 !04~2(1 PM 

My 1wo cents: ~garding 6-3.(c); There may be reserve judge's who have prior experience as U.S. 
Attorneys or some experience in national-security related cases. Given the UO'v1J' Art. Il l hybrid world 
we currenily ocrupy, judges with both Art. I and Ar1. Ill experience may be ideal candidates if they 
were willing to PCS to GTMO. 

Ha,ve a great weekend everyone: Hope the fligh t down to GTl\110 goes well on SJndayl 

VI R, 

- Matt R. 

----~Original Message-----
From: Adams. Alyssa S CIV OSD OMC CA (US) 
Sent: Friday, November 14, 2014 4:53PM 
To: OSD Pentagon O'v1C Ust CA Legal Advisors 
Subject: PN; Military judges 

ALCON, 

Good comments and thoughts rrom CDR Kotval below. 

In response, 1 have changed •sole duty" back to "primary dl)ty" for the Mls and tweaked some of the 
language in para 6-2a. Can someone confirm that "adjourned" is actually language used in MCs? I 
1ook that from the MOvl. 

I am hoping we can discuss this. further on Monday. LTC Lewis and I can call in from GTII/0 at a 
designated time. 

VI R· 
AA 

-----Original Message--- --
From: Kotval, Raghav CDR USN OSO OtvlC CA (US) 
Sent! Friday, November i4, 2014 4:34 Flv1 
To: Adams, Alyssa S CIV 000 Ov1C CA (US) 
Subject : RE. Military judges 

Actually, as I thlnk about this Issue: 

1. Would we need to put people on notice because of the regulatory changes? 

2. I f so, would th?t give the defense time to file motions? 

3. I f so, the defense and the judges are aligned on this issue: 

a. The defense don't want a speedy or speedier triaL 
b. The judges don't want !O move. 

4. The defense wot.Jid file motion after motion saying that the CA!s real goaJ is to influence the 
judiciary. The judges would rule on them . 
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5. Even if the illdges rule in our favor, the issue may become ihe lopic of motions and serve to Impugn 
the CA's impartiality. 

--- --O!'iglnat Mes.sage-----
Ffom: Kotval, Raghav CDR USN OSD OMC CA (US) 
Semi : Riday, November 14, 2014 4:14PM 
To: Ad!'~ms, Alyssa S CIV 080 OMC CA (US} 
&lbject: Military jUdges 

Issue: are we coercing. or by unauthorized means, influencing the a;tion of a judge? If not, why ate 
we intruding on what Is not typically or traditionally a CJ>;s role? What is the explanation for the action? 

10 USC949b. 
( ~) Military Commissions.-

(1) No authority convening a military commission under this chapter may censure, reprimand, or 
admonish the military commission, or any member, mil.ltary Judge, or ·counsel thereof , with respect to 
the findings or sentence adjudged by the military commission. or with respect to any other exercises of 
its or their functions in the conduct of the proceedings. 

(2) No person may attempt to coerce or_ by any unauthorized means, Influence-

( A) tne action of a military commission under this chapter, or any msmber thereof, in reaching the 
findings or sentence in any case; 

(B) the action of any convening, approving, or reviewing authorit y with respect to their judicial aqs; or 

{C) the exerdse of professional judgment by trial counsel or defense counsel. 

Issue: I n trying to speed up a trial , are affecting its fairness'? If tor example, the jUdge is less inclined 
to grant ?. continuance because it means more time on GTIVO Is 1hat adverse to the ~used? 

10 USC949e-
The mUltary judge in a military commission under this chapter may, for reasonable cause, grant a 
continuance to any party for such time, and as often. as may appear 1o be just. 

Issue: 

(1) in light of 948j(a) have and will we make regulatory changes in all necessary areas and does that 
require notice and comment (the earlier issue for a separate action) al1d regulatory action? 
(2) In light of 948j(e) can we make Commission:;; the sole duty of judges? 
(3) In light of 948j( f) could it be argued that the spirit of the statute is to separate the control of the 
judiciary and tne CA? See also, 949b and 949e? 

10 USC948j 
(a) Detail of Military Judge.- A military judge shall be detailed to each military commission under this 
chapter. The Secretary of Defense shall prescribe regulations providing for the manner In which military 
j udges are so detailed to military commissions. The military judge shall preside over each mil~ary 
commission to which such military judge has been detailed. 

(e) Other Duties.- A commissioned officer who is certified to be qualified for duty as a military judge of 
a military commission under this chapter may perform such other duties as are assigned to such officer 
by or with the approval of the Judge Advocate General of the armed force of which such officer is a 
member or the designee ot such Judge Advocate General. 
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commissioh under this chapter may not prepare or review any report concerning the effectiveness, 
fitness, or efficiency of a military judge detailed to the military commission whidl relates to such judges 
performanm of duty as a military judge on the military rommission. 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

Times 
Date; Wet!na>day. November 19. 2014 12:29:24 FM 

Jon, 

I'll sign up for the 1500 tomorrow. Rease let me know it you ne.ect to shift it. Thanks again, 

VIr and S'f, 
VA 

TOOL US'v1C OSD CX:C (US) 
Sent : 19, 2014 11:37 /WI 
To :~SESOSD OMC CA (US) 
0::: ~USAF OSD OGC (US} ; Toole, Mark W OV (US) 
Subject : Fbssible Mtg Times 

Good Speaking with you Sr, 
Have windows tomorrow afternoon at 1500 or 1530 and then on Friday morning at 10:30 or anytime 
btwn 1300-1500. Let me know what works best for you ahd we'll build lt. Thank. you. 
v/r 
LtCol -

CAlffi CN: Information contained in this message may be protected by the attorney/client, attorney 
work product, deliberative process or other privileges. Do not disseminate fun her without approval from 
the Ofi ice of the DoD General Counsel. 
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Jon, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Times 
Wet!na>day. November 19. 2014 12:29:24 FM 

I'll sign up for the 1500 tomorrow. Rease let me know it you ne.ect to shift it. Thanks again, 

VIr and S'f, 
VA 

Fr~~~--LTCOL U9\11C OSD en; (US) 
Sent : Wednesqay, November 19, 2014 11:37 /WI 
To :~ SESOSD O\i1C CA (US) 
C'£: --COL USI\F OSD OOC (US} ; Toole, Mark W OV (US) 
Subject : Fbssible Mtg Times 

Good Speaking with you Sr, 
Have windows tomorrow afternoon at 1500 or 1530 and then on Friday morning at 10:30 or anytime 
btwn 1300-1500. Let me know what works best for you ahd we'll build lt. Thank. you. 
v/r 
LtCol -

CAUTIO'J: Information contained in this message may be protected by the attorney/client, attorney 
work product, deliberative process or other privileges. Do not disseminate fun her without approval from 
the Office of the DoD General Counsel. 

54 

Filed with TJ 
17 March .2015 

HADI·1·019578 
Appellate Exhibit 032H (al Hadi) 

Page 54 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



55 

Filed with T J 
11 March 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT L 

Appellate Exhibit 032H (al Hadi) 
Page 55 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



J.r, . .-..,"' 

RE~I~ ts--~/)' r Orlo'f:Oio ~ MCfrt ·• 

f!J:\}IOhli 

0 Ttli·ut•ec{Fise tHIY( I'1l ltc Cdc.,-~4or~ •t nu-1 l-10-•t. bc.c;" ~C~I.I,.V~4 .:<~I ddc:ls-J f 
~1')1, V~u~n ~S~ OID dMC Ct. ~U5l hai attt.pt'f!d t&j:nnH.bnQ_. 

r,,om, "''•""'•rn•sese$Q-1CCH\is) 
To. Prtst.tu, Stq.il'" WH:ll4 O..'P QGC ~JS) 
Cc 

UNCLASSIFIED//FOR PUBLIC RELEASE 

al; ~fin<. 
~ ~tl.ttd . 

rr:~u)t:I IC' 
~ 5Eiecl • 

Elilln~ 

WhttC):! Tht,tt.;d~ Mnvunper>?(i....101.43('J(r PM..ll. '3£J. PH IUT(.:OS":.fffl 'E<".rtefrf lin"' ~IS 6- C~pt'f3) 
lec.otipn· 3E78! 

f) Stomorc•bout>AI)'. 1ioY~nnA SESOSD.OMCCA CV5l, 
56 

Filed with TJ 
17 March 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

J 
DO~ 

HADI-1-019580 

Appellate Exhibit 032H (al Hadi) 
Page 56 of 196 



57 

Filed with T J 
11 March 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT M 

Appellate Exhibit 032H (al Hadi) 
Page 57 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

Frof11. 
To; 
Subject; 

Dat e7 

Hi Sr-

A!ttms. Alyssa SOVOSDOVCCA 1US1 
Toole Mark. W O V IUS 

RE: 19NOV 
Wednesday , November H!, 2014 5:27:00 PM 

I feel like I ha,ve had a writing block the past two days, so yCAJ will want to 
thoroughly review and revise what I have written for the TJ recommendations. 
It's actually quite awful- the tone i~ wrong, etc. The documents will be 
posted shortly in the folder on the 0 Drive. 

On a <;lifferent note, we got Raghav·s gif.t and it looks great. He had only 
left off one "s" at the end of mili1ary commissions, wt1ich he added while we 
waited. The. total amount is $92, includir'lg the coin. 

We are not looking forward to coming back to the frigid weather up there, as I 
understand the temps have oropped quite a bit. But maybe that will help 
relieve my brain drain, which perhaps is due to the heat. 

At any rate, hopefully all goes smoothly tomorrow. We will k·eep you updated 
as possible. 

V/ R­
Alyssa 

---··Original Message· ·-· · 
From: Toole, Mark W CIY (US) 
Sent: Wednesday, November 19, 2014 12:31 Pl'v1 
To: Adams, Alyssa S CIV OED Of\i1C CA (US) 
Subject: RE: 19 NOV 

Thanks Alys$8 -- I apologize, I have not sent the email requesting ~he CVs. 
Do you have access to his email address down there? If not, I'll send it - I 
think I 'd like to just sent it as a follow-on to the earlier requeS1 (I mean 
just forwarding t11e initial request with a note saying we're still wait ing). 

That's also great about Raghav's award -- that was quick. Hope lunch with 
- goes well. Her Impressions ot yesterday WCAJid be Interesting. 

v/r, 
Mark Toole 

-----CXiginal Message- -·-· 
From: Adams, Alyssa S CIV OSO OMC CA (L6) 
Sent ~ Woonesday, November 19, 2014 11:55 AM 
To: Toole, Mark W CIV (US) 
Subject : 19 NOV 

Hi Sr-

- and I have been discussing the DepSecDef action and I should have 
some updated drafts for your review this afternoon. 

Also, did you send an e-mail to Mr. Connell about the CVs, or should I do 
that? 

We are headed out to p1ck up Faghav's present , which is readyl 1 hope they 
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spelled the name right. . has asked to tag along for lunch. 

V/ Pr 
Alyssa 
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Frofll : 

To: 
Subject: 

Date-: 

Attachm ants: 

Alyssa S. Adams 

Adams. AI y= S 0 V OSD 0\/C CA ! !JS) 
Ac!ams Alyssa SOVQSO a.JCCA IUS! 
CA memo 

Wednesday, November 19, 20145:33:00 PM 

TABS. lnioMemo.docx 
Work]no doq •mPot- Chap 6 RJMC §!JOOF!Sfeel chaooes dQCjl 

Assistant Legal Advisor 

Office of the Convening Authority 

Office of Military O:lmmissions 

4800 Mark Center Drive, &lite 11 F09-02 

Alexandria, VA 22350-21 00 

Office: -

NI PR: <1lY'""c1.:>.otUc1J 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

4800 MARK CENTER DRIVE 
ALEXANDRIA, VA 22350-2100 

Convening Authority and Director 

INFO MEMO 

FOR: DEPUfY SECRETARY OF DEFENSE 

FROM: Mr. Vaughn A. Ary, Djrector. Office ofMilitary Commissions and. Convening AmJ1oricy 
for Military CommissiollS 

SUBJECT: Results of Assessment of Office of Military Commissions Trial Process and 
Administration 

• I conducted au assessment of the Office of Military Commissions with a view to implementing 
measures 1hat will aiel in the efficient, fair. and just administration of ongoing and future 
military commissions. I carne to !'he followin.g conclusions, 

• This organization is responsible for tryin.g some of the most important criminal c.ases in United 
States history ami. arguably, in world history. The magnitude ofthe loss experienced by the 
victims, their family members, and the Nation as a result of the 911 J attacks is unparalleled, and 
the United States Government has a duty to ensure the fair, transparent, and efficient 
administration of justice. As the Convening Authority for Military Commissions, it is my 
responsibility to position and resource this organization for success. 

• I have concluded that the tri<~ljudiciary is under-resourced to administer its s ignif icant 
responsibilities under the Military Commissions. Act. In order for the military judges to 
effectively administer military comrnissiOJ1S cases, their priorities must be clearly laid out and 
they must be physicaJ ly I ocated at the site of the triaJ. 

• These concems was recently demonstrated on the record in U.S. v. Abd al Hadi a/iraqi. On 
Novem'beY 18, 20 14 , during militaty commissirnJ heruings. the llial counsel suggested holding 
additi.onal _beari-ngs before the next schedt\led trial date, wbich was January 26, 2015. In 
response, tlle military judge stmed, 'That's not going to l1appen. J have a day job, okay? When 
1 get back next week after Thanksgiving, l have a ease in Sigonella, Sicily. I go i mrnediately 
from tl1ere to Bahrai n, and then I have cases after the new year, I Jmve two more cases starting 
in January. So I'm fully booked.'' Unofficial transcript at 2 14. Earlier in that heaiing, defense 
cou11Sel slated. ' 'Your Honor, we understand that you are in Italy, in Naples. Why is that the 
defens.e's issue as well'? It is just-it is what it is, but unfortunately we need more time." let. at 
180. It is apparent tJmt the division of duiies experienced by Cllrrently detailed military judges, 
and their geographical separation from the trial location, is hampering their ability to try rnilitary 
comrnissions cases in a timely, efficient manner. 

• ln November 2014, the Office of Military Commissions Trial Jt1diciary requested additional 
attorneys and paralegaJs in order to enstu·e the trial judicimy is apptoptiately rosourced. I 
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concur that such resourcing i!i necessary to allow for continuity of experience in cases frtat 
involve incredibly complex legal issues tequiring thorough Legal research. 

• Cmuse of Action: 1 have authorized the hiring of fi ve additional civilian altorney-advrsors, who 
will be assigned as Jaw clerks to each military commission case. l have also authori2ed the 
l1iting of -- additional paralegals to provide sufficient suppmt to the attomeys and military 
judges assigned to specific cases. 

• Recommendation: .I recommend that you implement two impmtant revisions to the Regulation 
forTriaJ by Military Commission: ( J) establish military commissions cases as the primaty duty 
for detailed military judges and (2) re-locate detailed judges to the situs where the military 
commission is to lake place. See Action Memo and TAB B, recommended revisions to 

Regulation. 

COORDINATION: TAB C 

ALtachments: 
As stated 

Prepared by: 
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Chapter6 
MlLI'rARY JUDGES 

6·1. GENERAL 

a. Mililary judges wiU preside over-41s military cmnmissions. See 10 U.S.C. § 948j: 
QAQR.M.C. 503(b). 

b. 0/'g?mization. The Mil itary Commissions Trial Judiciary will consist of military judges 
nominated by ~The Judge Advocates General~ from the military departments .. The Chief 
Trial Judge wiU be selected from that pool of mi.litaryjudges.by the Secretary of Defense or 
his or her designee. See R.M.C. 503(b)(2). 

6·2. DE'fAIL OF MILITARY JUDGES 

+---i Form atted: Indent· Left: 0" 

L TheChiei' Tria l Judge wiU detail a military j11dge from the Military Commis&ions Trial For matted: lndel1( : Lelr: Q", Aght: O", om't 

Judicimy for e ach military commission~ in which charges are referred. Once detailed to a adjust £P"-"" between LaJin ard Asian text. 
Don't adjust !pace between Asian text ard 

milirarv commission. that tria l ~hall he the Mm ilita.ry judge) ptimaty dutv unti l the numbers 

commission is ad journed or the chacl!es are otherwise fi nallv disoosed of. A, tnilitarv judge of a ___ ?-F=o=rm= a=tt=e=d ,=Fo=n=t:=(=Def= au==clt )=1i=" "=es==cNew= Fbn= ..,=,=<. 

miJil:try commission under this chapter may perfonn sudt other duties as are ass im1elb£ or wilh >=t=2.;.J:t============< 

the approval ofT)Je Jud!!.f;l Advocate General uf the anned Ioree of which su~h o fficer is a ____ ----1 For m aftod: Fonr: (D.,tault ) limes New Roman, J. 

m~mber or the designee of sucltJudgc Advo~atc. General. tR&y\Je t!etuiler:lta ei:Aenhtties hy Lhe '-1_2.:...J:I==========----'· 

CltiefTt·iul Jtte,e:1 efiheir h:ii!A!eft'espee!i~·e set¥iees, f?rovidcd that such other duties do not 
contlict with Hteirhi.s/her primary duty as a detailed military .i!ldge-;- for milirnry commissions 
trials. 

b. Once demiled. a miliwry: judge sllaii be relooared through permanent change of station 
O"CS) orclers to the location where th-e mi lilarv commission is to take place. The mi li tarv 

6-3. QUAIJFICATlONS· 

ll.. A military judg_c must he .a· commissioned officer of the anncd forces and a member in 
good standing of ihe bar of a Federal court, or a member o f the bar qf (he hlghe.sl court of a 
State or the Disiricl oi' Colwnbla. 

b. A military judge must be certified to be quali11ed for duty under sectJon 10 U.S.C. 
§ &26 (Article 26 of the U.CM.J) as a military judge in general courts-martial by the Judge 
Advocate Geneml of the armed fo rce of which such military judge is a member. See 10 
U .S.C. § 948j(b}. 

c. Military judges must be on active duty al the time of theirde tuiJ to a 1uilitary 
commission . 
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d. Mili tary judgo1smuMhave or be e ligible fur a~ TOP SECRETch~aruncc. A TOP 
SECRET/SCL(Sensitive Compartmented I nformaliM ) clearance or a TOP SECRET 
c learance wi th eligibility for SCJ is preferred and may be required fon:ertain cases. 
Mili tary j udges must have at least two years of experience as a miJit~ry judge while 
ccrtlli.cd lobe qualified for duty as a military judge in general cow1s-marli:tl. Ser R.M .C. 
503(b).:, 

65 

F1ied wilh TJ 
17 Marcn 2015 

HADI·1·019587 

Appellate Exhibit 032H (al Hadi) 
Page 65 or 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



66 

Filed with T J 
11 March 2015 

UNCLASSIFIED//FOR PUBLIC RELEASE 

ATTACHMENT 0 

Appellate Exhibit 032H (al Hadi) 
Page 66 of 196 

UNCLASSIFIED//FOR PUBLIC RELEASE 



Frofl1 

To: 
Cc; 

SUbJect: 
Date; 
Attachm en-rs: 
I mport ance7 

Sir 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Hours and Numbers on the Record 
Friday. November 2!, 201 4 5 :06:38' FM 
On rhe Pecord ?014.xlsx 
Hi!}h 

Per yovr r~uest , please see the attached document. 

Sorry it took so long to get this information to you. It took longer than I had anticipated. 

v/ r 

Donna 

Donna L. Wilkins 
Cll ief, Office of Court Administration 
Office of Military Commissions 

Email: DonnaLWilkins.civ­

Voice in VA: -

BB: -

Mailing : 4800 Mark Center Drive 
Suite 11 F09-02 
Alexandria, VA 22350-2100 

C:iution : Information contained in this message may be protected by the a1torney/client, attorney work 
product , deliberative process or other privileges. Do not disseminate further without the approval f rom 
the Office of the DoD General Counsel. 
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Cournleponer LEAD: Mr.-2nd: NIA 
US·v AI Garbi 

Status 

MJ: Col Allred 
TC: LTC Koung 
DC: L T' Chaflll 

CDC· Prof Ramzl ~ 

Dale of Seeslon 

Transcription Completed 20·Feb· l4 
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SiWn<l.: MIA 

L,t.ST UPDATED: 

t!ourao1Au41_0 PojoCount O..y s oll'-tho RoCCfrd 

0 hrs35mln 17 1 

1 ills 5 m in 43 1 
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otal HOurs<>! A\l!llo 2014 Tolal 1 Pages tor ROT 
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r---- Court Reporter LEAD: - 2nd: ._.. 
US v I<SN efal 

IIIJ: Pohl LAST UPDATED: 
TC: BG Uar:tins, Ry..., l)W11r1n 
DC: ~vfn, Bo~ Harrington, Con~l~ Flyb! 

status 

1~ipt CompletQ 

Transtrlpt Complete 

Transcribing 
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Frofl1 

To: 
Cc; 

Subject: 
Date; 
Attachments: 

I mport ance7 

Sir 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Hours and Numbers on !he Aecord 

Friday. Nove111ber 21. 2014 5 :06:38' PM 
On rhe Pecord 2014.xlsx 
Hi!}h 

Per yovr r~uest , please see the attached document. 

Sorry it took so long to get this information to you. It took longer than I had anticipated. 

v/ r 

Donna 

Donna L. Wilkins 
Cllief, Office of Court Administration 
Office of Military Commissions. 

Email: DonnaLWilkins.c;i-­

Voice in VA: -

BB: -

Mailing : 4800 Mark Center Drive 
Suite 11 F09-02 
Alexandria, VA 22350-2100 

Caution : lnformatlon contained in this message may be protected by the a1torney/client, attorney worK 
product , deliberative process or other privileges. Do not disseminate further without the approval f rom 
the Office of the DoD General Counsel. 
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Court fleparter LEAD:~2nd: lit,-
u.s. v . .Af.MaOillri 

MJ: Spath LAST UPDATED' 
'f,C: Sher1 Claytor\,_M&(llnS, NOseait, DaV!s, lilorrfs 
DC: JadiSC>n. oaners. t<ammea. HilleY. Mizer 
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DaiB or S&sslon 

17 · 26 feb 14 

22 ·27 Apr 14 

28 -19 May t4 

4 • 6 Aug 14 

5-6 Nov 14 

Hours of Audio PIIQIICOUII! oav. on Ill& Rec:orO'' 

18 hfS Sl min 750 6 

25 hrs59 min 1007 5 
6 h (s S.l m in 255 2 

ll hr.s 488 3 

6 hrs3Smln 274 2 
Tolal ~1$ of ~udio 
l:>fna 

!lotel ,of P"'JJS tor~4 !~~en 1hio Record 

71 hours 16 minutes• 2774 u++ 

5285 l otal #of Pa(iCS fo r ROT 

• total houn of audio fo r 20.14 indudii:S h ours for d ;,:silfied )ession~ 

I I I 
•• Tola1 davs on th.e record for 20141nciudes days for tJnc!a'sslfi~d and cta.sslfle.d s.esslons 
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AI Darbi 
Col Allred 

.LTC Hosang 
LT Champ 

Prof Ra'mzi Kessem 
Da18 of Session 

20-Feb-14 
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Hours-of Audio 

2 hr 15 m in 

Total !:irs of Audio 2014 

2 hr15 m in 

UNCLASSIFIED//FOR PUBLIC RELEASE 

LAST UPDA:TEO: 

Page C:ount Days on the Record 

84 1 

Total I# Pages Total Days on the 
Record 

84 1 

UNCLASSIFIED//FOR PUBLIC RELEASE 

19 Nov 14/1630 

HADI-1-019595 
Appellate Exhibit 032H (aJ Hadi) 

Page 75 of 196 



talus· 

76 

US v -AI ftadi 
M.l~ Watts 
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IDal• oi·SHslon 
18-Jun-14 

15-Sep-14 

17-Nov-14 

18-Nov-14 

UNCLASSIFIED//FOR PUBLIC RELEASE 

L:A.ST UPDATI!D: 

HouraotAudlo I !'age count DayA'On lh•·RA>cord 
Oht~3-Smin 17 1 
llusSmin 4l 1 
2 his 43 mln TBD 1 
l~rslOmln TBO 1 
T<~tal Hours ol ·AUd!P 201-4 I~':'-' Pages for fiOT !:,':'Days on lhe Fl~ldfor 

S llrs 43 m in 6() 4 
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Coilrt Reporter LEAD: - 2nd: Mr. -
Status 

Transcript Complete 

Transcript Complete 

Trans.cribing 
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US II KSM'elal 

MJ: Pohl 
TCo BG Martins, Ryan, Swann 

DC: Nevil), Bormann, Han:in~nrCon.neU, Flulz 

Date cit Session HoUIS•Of AudiO PageCoilllt Number of Days on the 
Racord 

14·17 Apr 14 02 hrs 38 min 103 3 

16·17 Jun 14 03 hrs 45 min 159 1 

14-Aug-14 0 3 hrs 42 min 127 1 

Tolal HoUrs of Audio 2014 Total # Pages for ROT Total bays on ~rd 
2014 2014 

10 hrs S min 383 s 

7869 Total n of Pages for ROT 

UNCLASSIFIED//FOR PUBLIC RELEASE 
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Frofll : 

To: 
Subject: 
Date-: 
Attat hm ents : 

A few thoughts. 
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Kotval, Raqltav ffiR US\! oro OMC CA I US) 
Adams, Alvssa SO V OSO I:Xv'.cCA !US\ 
TABB- Info Memo (A< edits) 
Morday, 1\bvember 24 , 2014 2:00:07 PM 
TAB B- Info Memo ( FI( edils!.docx. 
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