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1. Timeliness

This reply is timely filed pursuant to Military Commissions Trial Judiciary Rule of Court

3.7.842).

2. Overview

As it did in AE 023H and 023L, the Defense requests that the Government’s Ex parte and
In camera Under Seal Motion for Protective Order Pursuant to the Military Commissions Act of
2009 (*M.C.A.”), 10 U.S.C. § 949p-4, and Military Commission Rules of Evidence
(“M.C.R.E.”) 505 (“Motion for Protective Order”) (AE 023K) be denied. Defense Response AE
023M is virtually identical to Defense Responses AE 023H and AE023L. The Government
hereby re-asserts and incorporates by reference Section 2 (“Overview”) of AE 0231 and 023N
(Government Replies to AE 023H and 023L) in their entirety, except to the extent that dates and
references to previous motions in the AE023 series are updated herein. Further, the Government
respectfully requests that the Commission adopt the rulings in AE 0230 and AE 023P and hold
that the Government has properly invoked the procedures of M.C.R.E. 505(f)(2)(B).
3. Facts

Pursuant to M.C.R.E. 505(f), the Government, on 03 March 2016, filed its ex parte

Motion for Protective Order, together with its proposed relief for approval by the Commission
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(AE 023K). Pursuant to M.C.R.E. 505(H)(1)(A), the Government attached to this motion a
declaration—from a knowledgeable United States official possessing authority to classify
information—invoking the national security privilege and setting forth the damage to national
security that would result from the discovery of or access to such information. This submission
was filed ex parte pursuant to M.C.R.E. 505(f)(2)(B).

The Defense filed its response to AE 023K on 15 March 2016. AE 023M. Inits
response, the Defense requested the Commission deny the Government’s ex parte Motion for
Protective Order and the proposed Protective Order. Id. at 1. In the alternative, the Defense
requested the Commission order the Government “to serve a copy of AE 023K on counsel for the
Accused.” Id. As a second alternative, the Defense requested that the Commission “advise the
defense of the topic area of the ex parte pleading and permit the defense to submit ex parte
pleadings providing information to the military commission for use in evaluating AE 023K.” Id.
at 1-2.

On 17 March 2016, the Commission issued two rulings, AE 0230 and AE 023P,
addressing respectively AE 023H and AE 023L, Defense responses to the Government’s motions
for a protective order. In both rulings, the Commission denied the Defense request for oral

argument and the relief requested. AE 0230 at 2; AE 023P at 2.

4. Law and Argument

The Government hereby re-asserts and incorporates by reference Section 4 (“Law and
Argument”) of AE 0231 and 023N (Government Replies to AE 023H and 023L) in their
entirety.! Additionally, the Commission has ruled on this very issue, stating that Government
motions of this kind are consistent with M.C.R.E. 505(f)(2), “which allows the Government to
make a request for summaries and substitutions of classified information ‘in the form of an ex

parte presentation to the extent necessary to protect classified information, in accordance with

! In the event the Defense continues to file responses without additional argument to the
Government’s filing of ex parte and in camera motions for a protective order pursuant to
M.C.R.E. 505, the Government intends to incorporate by reference AE 0231 and 023N.
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the practice of the Federal courts under the Classified Information Procedures Act (18 U.S.C.
App.).”” Ruling, AE 0230 at 2; Ruling, AE 023P at 2. Therefore, in light of the above, the

Commission should deny the Defense’s requests.

5. Conclusion

The M.C.A., M.C.R.E. 505, and CIPA all allow the Government to submit ex parte its
Motion for Protective Order so that the Commission can determine whether the Government’s
proposed relief is an adequate substitute for the original classified materials. See Ruling, AE
0230 at 2; Ruling, AE 023P at 2. The Defense failed to provide any support for the relief it
seeks in its Response.

6. Oral Argument

The Government does not believe that oral argument is necessary to resolve this issue in

light of the rulings of the Commission in AE 0230 and 023P, denying the Defense’s request for

oral argument.

7. Witnesses and Evidence

No witnesses or other evidence is anticipated at this time.

8. Attachments

A. Certificate of Service, dated 22 March 2016.

Respectfully Submitted,
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Felice J. Vit
Trial Counsel
LTC David J. Long, JA, USA
Deputy Trial Counsel

CDR Kevin L. Flynn, JAGC, USN
Maj Kristy N. Milton, USMC
Assistant Trial Counsel

Office of the Chief Prosecutor
Office of Military Commissions
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ATTACHMENT A
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CERTIFICATE OF SERVICE

I certify that on the 22nd day of March, 2016, I filed AE 023Q, Government Reply

To AE 023M, Mr. al-Iraqi’s Response to the Government’s Ex Parte and In Camera Under
Seal Motion for Protective Order Pursuant to the Military Commissions Act of 2009, 10
U.S.C. § 949p-4, And Military Commission Rule of Evidence 505, with the Office of Military
Commissions Trial Judiciary and I served a copy on counsel of record.

[1sl]
Felice J. Viti
Trial Counsel
Office of the Chief Prosecutor
Office of Military Commissions
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