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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY 

UNITED STATES OF AMERICA 

v . 

KHALID SHAIIrn MOHAMMAD, 
W ALID MUHAMMAD SALIH MUBARAK 
BIN 'ATT ASH, 
RAMZI BIN AL SHIBH, 
ALI ABDUL AZIZ ALI, 
MUSTAFA AHMED ADAM 
ALHAWSAWI 

1. Timeliness: This request is timely filed. 

AE 426A(WBA) 

Defense Motion to Compel Production of 
Discovery: Information Regarding Camp 

Justice Habitability 

Date Filed: 27 May 2016 

2. Relief Sought: Mr. bin 'Atash respectfully requests that the Commission compel production 

of all previously requested documents found in the attached Discovery Request (internally 

marked as DR-255-WBA and attached as Attachment B) regarding the safety of Commissions 

personnel occupying and inhabiting Camp Justice. 

3. Overview: In August 2015, Counsel for Mr. bin 'Atash became aware that Camp Justice may 

not be safe for occupation and habitation due to a potential cancer cluster. These concerns were 

justified by a Navy Marine Corps Public Health Center ("NMCPHC") report dated 23 February 

2016, which revealed the existence of 16 toxic chemicals existing in Camp Justice at levels 

above various government-mandated screening levels. However, the 23 February 2016 Repo1t 

does not provide sufficient background information to properly analyze the risk Camp Justice's 

known toxins present to its occupants. 

Filed with T J 
27 May 2016 

1 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 426A (WBA) 
Page 1of12 



UNCLASSIFIED//FOR PUBLIC RELEASE 

On 23 February 2016, counsel for Mr. bin 'Atash submitted to the Prosecution the 

attached Discovery Request noting the seriousness of this matter and requesting a response by 25 

May 2016. At the time of this filing, the Prosecution had failed to respond. 

4. Burden of Proof: The bmden of proof for this Motion to Compel Production of Discovery 

rests with the Defense. See RMC 905(c)(2). 

5. Facts: 

a. In August 2015, it came to the attention of Counsel for Mr. bin 'Atash that a "cancer 

cluster" may exist among people who have traveled to Camp Justice in suppo1t of 

militaiy commissions. 

b. On 11 April 2016, Counsel for Mr. bin 'Atash were given a report dated over one month 

eai·lier, 23 Februai·y 2016, indicating the presence of more than a dozen potentially-

dangerous toxins at Camp Justice. The 23 Februai·y 2016 Report, however, provides an 

insuffic ient basis to adequately assess the risk. 

c. On 23 May 2016, Counsel for Mr. bin 'Atash served the Government with the instant 

Discovery Request. (Attachment B). Because the health of United States militaiy and 

civilian personnel is at risk, the Defense requested a response by close of business on 25 

May 2016. 

d. The Government has not yet responded to the instant Discovery Request. 

6. Law and Argument: 

Mr. bin 'Atash is entitled to the requested material under the Military Commissions Act 

of 2009 ("MCA"), the Rules for Military Commissions ("RMC"), and the Fifth, Sixth, and 

Eighth Amendments to the Constitution, and international law. The contents of these documents 

are material to prepai·ation of the defense, as contemplated by RMC 701 ( c )(1), and necessai·y to 
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ensure Mr. bin 'Atash's access to counsel. In defending Mr. bin 'Atash's life at the 

Government's chosen venue, Defense counsel are entitled to safe working and living spaces. 

Fwiher, Mr. bin 'Atash and the other accused should not be subject to avoidable toxins. 

In response to a DoD Inspector General investigation, the NMCPHC conducted an 

investigation resulting in a 23 February 2016 report entitled "Preliminary Public Health 

Screening Risk Assessment Report, Camp Justice" ("23 Februaiy 2016 Repo1i"). (AE 

426(WBA), Attachment C, at Enclosw·e 1). The 23 Februai·y 2016 Report is not a self-suppo1iing 

document; it omits important information necessai·y to assess the government's appai·ent 

conclusion that Camp Justice is safe for occupancy. Absent further information, the 23 Februai·y 

2016 Report does not support the proposition that Camp Justice is safe for occupancy. See 

Declai·ation of Michael Domson, AE 426 (WBA Sup), Attachment B. 

In the instant discovery request, Mr. bin 'Atash requests information that will reveal 

whether Camp Justice can, in fact, be occupied without unreasonable risk to the health of Mr. bin 

'Atash's Defense team. Mr. bin 'Atash specifically requests: 

a. All information and documentation regai·ding whether Camp Justice, to include the 
Expeditionary Legal Complex ("ELC"), Cuzcos, AV-29, and A V-34 have been analyzed 
for habitability or certified as habitable or not habitable. If this habitability assessment 
has occurred, please provide when this occurred and who conducted the analysis. Please 
include all correspondence and repo1is related to this analysis. 

b. The full roster of personnel affiliated with Camp Justice provided to the NMCPHC. (AE 
426(WBA) Attachment B, Enclosme l , at 17). 

c. All correspondence, notes of meetings or conversations, or other memorial ization related 
to the collection of samples and analysis of data, including records reviews and 
interviews. 

d. Any and all NMCPHC Forms 5100/13, Industrial Hygiene Air Sample Smvey Form, 
used by NMCPHC at Camp Justice. 

e. Any and all NMCPHC Forms 5100/15b, Industrial Hygiene Direct Reading Sample 
Survey Form, used by NMCPHC at Camp Justice. 
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f. Information regarding collection and analytical techniques used in the preparation of the 
23 February 2016 Repo1t, and any and all written material provided to MCDO on this 
topic. 

g. Any information relied on by the NMCPHC in reaching its August 2015 conclusion that 
Camp Justice is safe for occupancy. 

h. Any records of conclusions by the United States Government, and any of its various 
agencies and departments, made regarding the habitability of Camp Justice or any of its 
components since the 23 February 2016 Repo1t, including, but not limited to, the ELC, 
Cuzcos, AV-29, and AV-34. 

1. Whether fu1ther testing has been conducted since the 23 February 2016 Repo1t for any of 
the 15 toxins identified as existing at Camp Justice. 

J. Any and all calculations behind the recent NMCPHC conclusion that formaldehyde 
levels in the Cuzcos have been reduced by 70%. 

k. Identifications of all locations within Camp Justice from which the October 2015 samples 
were collected. 

1. Any draft copies of the 23 February 2016 Report. 

m. Any and all correspondence, notes of meetings or conversations, or other 
memorialization of meetings and conversations, among the United States Government 
and its various agencies and departments, memorializing the distribution and utilization 
of any preliminary report, interim report, the 23 February 2016 Report, and any reports 
subsequent to the 23 February 2016 Report. 

n. A complete copy of all documents and repo1ts regarding habitability at Camp Justice or 
utilized in the preparation of the 23 February 2016 Repo1t, to include but not be limited 
to: 
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1. Navy and Marine Corps Public Health Center, Public Health Review Report for 
Camp Justice, August 2015. 

11. Resolution Consultants, Environmental Investigation Repo1t - Office of Militruy 
Commissions - Camp Justice - Naval Station Guantanamo Bay, December 2015. 

111. Resolution Consultants, Indoor Air Quality Assessment Report - Office of 
Military Commissions - Camp Justice - Naval Station Guantanamo Bay, Cuba, 
January 2016. 

iv. Resolution Consultants, Overseas Baseline Environmental Assessment Report -
Office of Mili tru·y Commissions - Camp Justice - Naval Station Guantanamo 
Bay, Cuba, Januru·y 2016. 
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This information is necessary for an assessment of Camp Justice's habitability. The 

requested information may eliminate the need for the independent expert requested in AE 

426(WBA) altogether. Without this information, however, Mr. bin 'Atash is denied access to 

counsel, who are unable to operate in Camp Justice in a manner consistent with the requirement 

to provide effective assistance of counsel. 

Counsel should not be forced to risk their lives, or the lives of their staff, in defending 

Mr. bin 'Atash. Neither should Mr. bin 'Atash suffer the distraction that unce1tainty surrounding 

Camp Justice's habitability has caused, and will continue to cause, his Defense team. For these 

reasons, the Commission should order the Prosecution to provide to Defense counsel the 

discovery requested in DR-255-WBA without fu1ther delay. 

7. Request for Oral Argument: Mr. bin 'Atash requests oral argument. However, as argued in 

AE 426(WBA), hearings should not be held at Camp Justice until its safety and habitability has 

been verified by independent expe1ts. Therefore, Mr. bin 'Atash requests that oral argument on 

this matter be held at a location that is definitively safe for occupancy. 

8. Request for Witnesses: None at this time. 

9. Conference with Opposing Counsel: Counsel for Mr. bin 'Atash requested the 

Prosecution's position by email at 1739 hours on 26 May 2016. At the time of this filing, the 

Prosecution had failed to respond. 

10. Attachments: 

A. Ce1tificate of Service 
B. Discovery Request DR-255-WBA 
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/Isl/ 
CHERYL T . BORMANN 
Learned Counsel 

/Isl/ 
MICHAEL A. SCHWARTZ 
Detailed Defense Counsel 

/Isl! 
JASON M. MILLER 
Captain, USAR 
Assistant Defense Counsel 
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/Isl/ 
MATTHEWH. SEEGER 
Major, USA 
Detailed Military Counsel 

/Isl/ 
EDWIN A. PERRY 
Detailed Defense Counsel 

Appellate Exhibit 426A (WBA) 
Page 6 of 12 

UNCLASSIFIED//FOR PUBLIC RELEASE 



Filed with T J 
27 May 2016 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Attachment A 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 426A (WBA) 
Page 7of 12 



UNCLASSIFIED//FOR PUBLIC RELEASE 

CERTIFICATE OF SERVICE 

I ce1tify that on 27 May 2016, I electronically fi led the above Defense Motion to Compel 
Discovery: Information Regarding Camp Justice Habitability with the Trial Judiciary and 
served it on all counsel of record by e-mail. 
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DEPARTMENT OF DEFENSE 
MILITARY COMMISSIONS DEFENSE ORGANIZATION 

1620 DEFENSE PENTAGON 
WASHINGTON, DC 20301 -1620 

23 May 2016 

MEMORANDUM FOR Office of the Chief Prosecutor, Office of Military Commissions 

SUBJECT: Request for Discovery - Health Report Background 

1. Pursuant to RMC 701, 10 U.S.C. § 949j (2012), the Fifth, Sixth, and Eighth Amendments 
to the United States Constitution, and international law, Mr. bin 'Atash requests that the 
Government provide the following information in discovery. Failure to provide the 
requested information will deny Mr. bin 'Atash of his rights to the due process of law, to 
the effective assistance of counsel, a fair, speedy, and public trial, and to be free from 
cruel and unusual punishment. 

2. In August 2015, it came to the attention of Counsel for Mr. bin 'Atash that a "cancer 
cluster" may exist among people supporting the Office of Military Commissions.1 Press 
reports indicated that this may be due to toxic chemicals on the site, as a result of Camp 
Justice's location on an abandoned airstrip. The government has represented that, over 
the following several months, environmental testing occurred at various locations around 
Camp Justice. 

3. On 11 April 2016, Counsel for Mr. bin 'Atash were given a report dated over one month 
earlier, 23 February 2016. This report indicated that high levels of over a dozen toxins 
may be present at Camp Justice; this report, however, provides an insufficient basis to 
adequately assess the risk. 

4. In order to inform analysis of the interim public health report, Counsel for Mr. bin 'Atash 
require further information about the report. Therefore, Mr. bin 'Atash respectfully 
requests: 

a. All information and documentation regarding whether Camp Justice, to include 
the Expeditionary Legal Complex ("ELC"), Cuzcos, AV-29, and AV-34 have 
been analyzed for habitability or certified as habitable or not habitable. If this 
habitability assessment has occurred, please provide when this occurred and who 
conducted the analysis. Please include all correspondence and reports related to 
this analysis. 

b. The full roster of personnel affiliated with Camp Justice provided to the Navy and 
Marine Corps Public Health Center ("NMCPHC").2 

c. All correspondence, notes of meetings or conversations, or other memorialization 
related to the collection of samples and analysis of data, including records reviews 
and interv iews. 

1 Seehttp://wwwmiamiherald.com/news/nation-world/world/americas/guantanamo/article29078806 html . 
2 See 23 February 2016 report, Section 7, pg. 17. 

DR-255-WBA 
Filed with T J 
27 May 2016 

UNCLASSIFIED//FOR PUBLIC RELEASE 

Appellate Exhibit 426A (WBA) 
Page 10 of 12 



UNCLASSIFIED//FOR PUBLIC RELEASE 

SUBJECT: Request for Discovery - Health Report Background 

d. Any and all NMCPHC Forms 5100113, Industrial Hygiene Air Sample Survey 
Form, used by NMCPHC at Camp Justice. 

e. Any and all NMCPHC Forms 5100/15b, Industrial Hygiene Direct Reading 
Sample Sw-vey Form, used by NMCPHC at Camp Justice. 

f. Information regarding collection and analytical techniques used in the preparation 
of the 23 February report, and any and all written material provided to MCDO on 
this topic. 

g. Any information relied on by the NMCPHC in reaching its August 2015 
conclusion that Camp Justice is safe for occupancy. 

h. Any records of conclusions by the United States Government, and any of its 
various agencies and departments, made regarding the habitability of Camp 
Justice or any of its components since the 23 February 2016 report, including, but 
not limited to, the ELC, Cuzcos, AV-29, and AV-34. 

1. Whether fwther testing has been conducted since the 23 February 2016 report for 
any of the 15 toxins identified as existing at Camp Justice. 

J. Any and all calculations behind the recent NMCPHC conclusion that 
formaldehyde levels in the Cuzcos have been reduced by 70%. 

k. Identifications of all locations within Camp Justice from which the October 2015 
samples were collected. 

1. Any draft copies of the 23 February report. 
m. Any and all correspondence, notes of meetings or conversations, or other 

memorialization of meetings and conversations, among the United States 
Government and its various agencies and depa1tments, memorializing the 
distribution and utilization of any preliminary report, interim report, the 23 
February report, and any reports subsequent to the 23 February report. 

n. A complete copy of all documents and reports regarding habitability at Camp 
Justice or utilized in the preparation of the 23 Februaiy rep01t, to include but not 
be limited to: 

1. Navy and Mai"ine Corps Public Health Center, Public Health Review 
Report for Camp Justice, August 2015. 

11. Resolution Consultants, Environmental Investigation Report - Office of 
Militaiy Commissions - Camp Justice - Naval Station Guantanamo Bay, 
December 2015. 

111. Resolution Consultants, Indoor Air Quality Assessment Report - Office of 
Militaiy Commissions - Camp Justice - Naval Station Guantanamo Bay, 
Cuba, Januai·y 2016. 

iv. Resolution Consultants, Overseas Basel ine Environmental Assessment 
Report - Office of Militai·y Commissions - Camp Justice - Naval Station 
Guantanamo Bay, Cuba, Januai·y 2016. 

5. In light of the seriousness of this matter, Mr. bin 'Atash requests a response by 25 May 
2016. 

DR-255-WBA 
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SUBJECT: Request for Discovery - Health Report Background 

6. POC:MS~ ...................... .. 

//s// 
CHERYL T. BORMANN 
Learned Counsel 

/Isl/ 
EDWIN A. PERRY 
Detailed Defense Counsel 

/Isl/ 
JASON M. MILLER 
Captain, USAR 
Detailed Defense Counsel 

DR-255-WBA 
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MICHAEL A. SCHWARTZ 
Detailed Defense Counsel 

//s// 
MATTHEW H. SEEGER 
Major, U.S. Army 
Detailed Defense Counsel 
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