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1. Timeliness

The Prosecution timely files this Response pursuant to Military Commissions Trial
Judiciary Rule of Court (“R.C”) 3.7.
2. Relief Sought

The Prosecution respectfully requests the Commission deny AE 286 (AAA), the Defense
Motion to Compel Discovery of the Senate Select Committee on Intelligence Study of the RDI
Program and Related Documents.

3. Burden of Proof

As the moving party, the Defense must demonstrate by a preponderance of the evidence
that the requested relief is warranted. R.M.C. 905(c)(1)-(2).

4. Facts

I. The Investigation and Ground Rules Agreed upon by the Senate Committee and
the CIA

As part of its oversight of the intelligence community, the Senate Select Committee on
Intelligence (“SSCI”) decided in March 2009, to comprehensively review the Central
Intelligence Agency’s (CIA) former detention and interrogation program. See S. Rep. No. 113-

288, at 457 (2014). This review would require access by Senate personnel to millions of pages
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of unredacted CIA documents containing highly sensitive and compartmented information. The
CIA and the Senate Committee therefore reach an agreement “that respected both the President’s
constitutional authorities over classified information and the Congress’s constitutional authority

to conduct oversight of the Executive Branch.” Attachment B at 5.

The terms of this agreement were memorialized in a 2 June 2009 letter from the Senate
Committee (signed by both the chairman and the vice chairman) to the Director of the CIA. See
Attachment B at 39-43. The parties agreed that the CIA would provide SSCI members and staff
with access to unredacted responsive documents in a secure electronic reading room at a CIA
facility. Attachment B at 39-43. The reading room would contain a computer system with a
network drive, segregated from CIA networks that the Senate Committee personnel could use to
confidentially prepare and store their work product in a secure environment. Attachment B
at 40.

“One key provision of the 2009 letter, and ‘a condition upon which SSCI insisted,’
concerned the status of such work product.” Attachment B at 6. The letter expressly provided
that “[a]ny documents generated on the network drive [described above], as well as any other
notes, documents, draft and final recommendations, reports or other materials generated by
Committee staff or Members, are the property of the Committee” and “remain congressional
records in their entirety.” Attachment B at 40.

Significantly, the SSCI letter stated broadly and unequivocally that, with regard to
records generated by the Committee’s investigation, “disposition and control over these records,
even after the completion of the Committee’s review, lies exclusively with the Committee.”
Attachment B at 40. As such, the letter instructed, “these records are not CIA records under the
Freedom of Information Act or any other law,” and “[t]he CIA may not integrate these records
into its records filing systems, and may not disseminate or copy them, or use them for any
purpose without prior written authorization of the Committee.” Attachment B at 40-41. In the

event that the CIA received a FOIA request for any such records, that agency “will respond to
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the request or demand based upon the understanding that these are congressional, not CIA,
records.” Attachment B at41.

In accordance with the terms of the letter’s terms, SSCI personnel drafted the initial
versions of their report on their segregated network drive. Attachment B at 7. As the work
progressed, those Senate staffers worked with CIA information technology and security
specialists to transfer portions of the Report from the segregated shared drive to the Senate
Committee’s secure facilities in the U.S. Capitol complex so that the SSCI could complete the

drafting process in its own workspace. Attachment B at 7.

II. The Approval and Transmission of the SSCI Report

On 13 December 2012, the SSCI voted in closed session to approve a draft of the
Committee Study of the Central Intelligence Agency’s Detention and Interrogation Program
(“SSCI Report” or “Report™). See S. Rep. No. 113-288, at 8 (2014). An email from the SSCI
Staff Director to the CIA and other federal agencies explained that, in addition to approving the
Report, the Committee also decided that “a limited number of hard copies” would be sent to the
Executive Branch “for review,” but only to “specific individuals who are identified in advance to
the Chairman.” Attachment B at 8; Attachment B at 45. The CIA gave the Senate Committee a
list of names, and the Committee approved access for those individuals for the limited purpose of

providing Executive Branch comments to the SSCI. Attachment B at 9.

II1.The Decision to Seek Declassification and Public Release of the Executive
Summary

On 3 April 2014, after revising the Report in response to CIA comments, the SSCI met in
closed session to determine its disposition. See id. at 9. The Committee decided to approve the
updated version of the Report (including both the Executive Summary and the Full Report), but
it voted to send only the “updated Executive Summary” to the President for declassification
review and public release. S. Rep. No. 113-288, at 9; see also Attachment B at 10. A press
release issued by the Committee chairman stated that “[t]he full 6,200-page full report has been

updated and will be held for declassification at a later time.” Attachment B at 47-48.

3
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In a letter to the President, the SSCI Chairman Senator Dianne Feinstein reported that the
Committee “has voted to send for declassification the Findings and Conclusions and Executive
Summary ....” AE 286 (AAA 3rd Sup), Attachment C at 1. The letter further stated that the
chairman would “transmit separately copies of the full, updated classified report to you and
appropriate Executive Branch agencies,” and explained that “[t]his full report should be
considered as the final and official report from the Committee.” Id. at 1. Chairman Feinstein
“encourage[d] and approve[d] the dissemination” of the report to relevant agencies, adding “1
believe it should be viewed within the U.S. Government as the authoritative report on the CIA’s
actions.” Id. at 1-2.

Over the next several months, as the Senate Committee and the Executive Branch
engaged in discussion regarding the processing of the Executive Summary, the Committee
continued to edit both that document and the Full Report. Attachment B at 10-11; see also
S. Rep. No. 113-288, at 525 n.I (explanation in the minority views that “substantive
modifications” were made to the Executive Summary after 20 June 2014). Once these
modifications were completed, the Director of National Intelligence declassified a partially
redacted version of the Executive Summary. Attachment B at 11.

On 9 December 2014, the SSCI publicly released the redacted Executive Summary, along
with minority views and the additional views of various Committee members. U.S. Senate
Select Committee on Intelligence, Committee Releases Study of the CIA’s Detention and
Interrogation Program, http://intelligence.senate.gov/press/committee-releases-study-cias-
detention-and-interrogation-program (Dec. 9, 2014). The chairman’s foreword declared that the
Report “as updated is now final and represents the official views of the Committee.” S. Rep. No.
113-288, at viii. In keeping with the Committee’s earlier decision, however, the final Full
Report was neither sent for declassification nor publicly released. See id. at 6. Rather, Chairman
Feinstein filed the classified Full Report with the Senate, see S. Rep. No. 113-288, at 1, and
explained that she “chose not to seek declassification of the full Committee Study at this time,”
id. at vi; see also id. (“Decisions will be made later on the declassification and release of the full

4

Filed with TJ Appellate Exh bit 2860 (Gov)
13 April 16 Page 4 of 64

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

6,700 page Study.”). That was “the last official action of the full Committee in connection with

its study of the CIA’s detention and interrogation program.” Attachment B at 11.

IV. Subsequent Competing Actions of Individual Committee Chairmen Concerning
the Full Report

In addition to the limited transmissions approved by the full Senate Committee—of the
entire Study in December 2012 for comment, and the Executive Summary in April 2014 for
declassification review—individual Senators who chaired the Committee took different (and
inconsistent) actions with respect to the Full Report.

First, in December 2014, Chairman Feinstein transmitted the Full Report to the President
and the heads of several Executive Branch agencies, expressing her desire that the Report “be
made available within the CIA and other components of the Executive Branch for use as broadly
as appropriate to help make sure that this experience is never repeated.” AE 286 (AAA 3rd
Sup), Attachment D at 1. Her letter continued: “To help achieve that result, I hope you will
encourage use of the full report in the future development of CIA training programs, as well as
future guidelines and procedures for all Executive Branch employees, as you see fit.” /Id. at 1.

When the current Congress opened on 3 January 20135, the chairmanship of the SSCI
passed from Senator Feinstein to Senator Richard Burr. Shortly thereafter, Chairman Burr sent a
letter to the President on 14 January 2015, reporting that he had been unaware of then-Chairman
Feinstein’s efforts to distribute the Full Report within the Executive Branch in December 2014.
Id., Attachment E. Chairman Burr advised the President that he considered the Full Report to be
“a highly classified and committee sensitive document,” and he requested that “all copies of the
full and final report in the possession of the Executive Branch be returned immediately to the
Committee.” Id. Chairman Burr offered that the Committee would attempt to “arrive at a
satisfactory accommodation™ “[i]f an Executive Branch agency would like to review the full and
final report.” Id.

Senator Feinstein, now vice chairman of the SSCI, responded. In a letter to the President,

she declared that she “d[id] not support” Chairman Burr’s request that all copies be returned to

Filed with TJ Appellate Exh bit 2860 (Gov)
13 April 16 Page 5 of 64

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

the Committee. Id., Attachment F. Senator Feinstein disputed Chairman Burr’s assertion that
the report qualified as “Committee Sensitive” under the SSCI Rules of Procedure. And she
“ask[ed] that [the President] retain the full 6,963-page classified report within appropriate
Executive branch systems of record, with access to appropriately cleared individuals with a need

to know.” Id.

V. Defense Counsel for the Accused Request the SSCI Report

On 2 April 2014, Defense counsel for Mr. Ali moved the Commission to compel the
Prosecution to produce the SSCI Report, “the CIA internal review of the program known as the
‘Panetta Review,”” “the CIA’s official response to the Senate committee study,” and “underlying
documents referring or relating to” Mr. Ali. AE 286 (AAA) at 1.! On 16 April 2014, the
Prosecution timely responded that it would diligently continue to seek to obtain the Report—
which was understood to be in the possession and control of the Legislative Branch—and, upon
review, to determine whether the Report or any associated materials are required to be disclosed
to the Defense. The Prosecution further noted that it would provide the Defense and this
Commission with updates on the status of its efforts to obtain and review the Report.

AE 286A (GOV) at 3.

On 29 August 2014, the Prosecution updated the Commission and the Defense on its
efforts to obtain the entire SSCI Report. In particular, it noted that the Executive Branch was
still working expeditiously to complete its internal declassification review process and submit a
redacted version of the executive summary, findings, and conclusions of the SSCI Report. The
Prosecution further noted that it continued to work expeditiously to identify and produce all
discovery related to the former RDI Program that is noncumulative, relevant, and helpful to the
Defense, and would request substitutions and other relief necessary to protect classified

information. AE 286C (GOV) at 1-2. The Prosecution filed similar updates on 30 September

' Tt should be noted that Mr. Ali has as well requested the production the portions of the SSCI
Report concerning him in his habeas case before the United States District Court for the District
of Columbia. See Ammar al-Baluchi v. Ashton B. Carter, Civ. No. 08-2083 (PLF) (D.D.C. Aug.
14, 2014) (Motion for Discovery).
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2014, 29 October 2014, and 5 December 2014. AE 286D (GOV); AE 286E (GOV);
AE 286F (GOV).

On 15 December 2014, the Prosecution informed the Commission and the Defense that
on 9 December 2014, the SSCI released an unclassified version of the Executive Summary to the
Study. AE 286G (GOV). The Prosecution added that unredacted portions of the Executive
Summary released on 9 December had been declassified and that the redacted portions of the
Executive Summary and the entire underlying Report remain classified. The Prosecution also
added that it continued to seek access to the entire SSCI Report to review it for any potentially
discoverable information not otherwise identified by the Prosecution, and that it would notify the
Commission when it has been granted access to the entire Report. Id. at 2-3.

On 24 February 20135, the Prosecution filed AE 286M (GOV), the Government’s Sixth
Notice To Defense Motion to Compel Discovery of Senate Select Committee on Intelligence
Study of RDI Program and Related Documents. Within its Notice, the Prosecution stated, “On
18 February 2015, the Senate Select Committee on Intelligence authorized the Office of the
Chief Prosecutor of Military Commissions to review the full SSCI Report.” AE 286M (GOV)
at 2. Accordingly, “[t]he Prosecution has begun its efforts to review the full SSCI Report for
potentially discoverable information™ in a room on the U.S. Capitol complex. Id. at 2.

On 18 March 2016, upon invitation by the Commission, Defense counsel for Mr. Ali
filed AE 286 (AAA 3rd Sup), a Third Supplement to the Defense Motion to Compel Discovery
of the Senate Select Committee on Intelligence Study of RDI Program and Related Documents,
and renewed its request for discovery contained within AE 286 (GOV). Within its Supplement,
the Defense asserts that because “the Office of the Chief Prosecutor and investigating agencies
know of the full SSCI report . . . —barring a claim of privilege—[it is] responsible for producing
the favorable evidence it contains.” AE 286 (AAA 3rd Sup) at 7. However, the Defense argues
that “[t]he military commission is not presented with a situation in which Congress has asserted
its privilege, but rather one in which Congress has consented to use of documents it voluntarily
provided to the Executive Branch.” Id. at 1. The Defense attempts to demonstrate this by the

7
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fact that the Department of Defense (“DoD”) currently “possesses two copies of the full report.”
Id. at 9 (citing id., Attachment H). However, in doing so, it fails to note that in accordance with
SSCI directives, the Report has not been integrated within any agency record filing system and
that disposition and control over the records remain exclusively with the SSCI. /d., Attachment
H at 1. As such, the DoD continues to treat the Report as a congressional record. /d.,
Attachment H at 2.

5. Law and Argument

I. The SSCI Report is a Congressional Record and the Executive Branch Has
Treated It Accordingly

Contrary to any Defense claim, the Senate Select Committee on Intelligence Committee
(“SSCI”) Study of the Central Intelligence Agency’s Detention and Interrogation Program
(“SSCI Report™ or “Report”) is a congressional record, and the SSCI has not waived any
privilege by providing the Department of Defense and other Executive Branch agencies with a
copy of the full Report. As an initial matter, the Executive Branch has taken, and continues to
take, the position that the full SSCI Report is indeed a congressional record subject to
congressional control, a position upheld in federal court. See ACLU v. CIA, 105 F. Supp.3d 35,
46-49 (D.D.C. 2015), argued on appeal 17 March 2016. Thus, the Defense’s request for
discovery of materials relating to the SSCI report is improper. There is clear evidence of
Congress’s intent to retain control over the full Report. Specifically, the SSCI created its Report
under conditions of confidentiality; it instructed the Executive Branch to treat the document as a
congressional record; and it chose not to publicly release the full Report when it voted to release
the stand-alone Executive Summary and Findings and Conclusions. Id. ] 12, 15-17; see also
Press Release, United States Senator Dianne Feinstein, Intelligence Committee Votes to
Declassify Portions of CIA Study (Apr. 3, 2014), attached as Attachment B at 47-48
(proclaiming that the SSCI voted to seek declassification review only of the Executive Summary,
and to publicly release only the Executive Summary, rather than the full Report). As the D.C.

Circuit has explained, “[1]f . . . Congress has manifested its own intent to retain control, then the
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agency—by definition—cannot lawfully ‘control’ the documents.” United We Stand Am., Inc. v.
LR.S., 359 F.3d 595, 600, 603 (D.C. Cir. 2004) (citation omitted). Consequently, the Executive
cannot use or dispose of the record as it sees fit. Cf. Goland v. CIA, 607 F.2d 339, 347 (D.C. Cir.
1978) (holding that a congressionally-generated record does not become an “agency record”
within the meaning of FOIA unless the document has “passed from the control of Congress and
become property subject to the free disposition of the agency with which the document resides™).
Because Congress, and not any agency within the Executive Branch, retains control over the full
SSCI Report, the Defense cannot obtain this document through the discovery process. See AE
206U, Ruling, Defense Motion to Compel the Production of the Senate Select Committee on the
Intelligence Report on the Rendition, Detention, Interrogation Program, United States v. Abd al
Rahim Hussayn Muhammad al Nashiri (“the Commission is not persuaded the authorities cited
by the Defense provide it with authority to order the [SSCI] to produce a copy of the SSCI
Report. Given the Government’s current work reviewing the SSCI Report, the Commission will
not issue an order the enforceability of which is unclear.”); Cf. ACLU v. CIA, 105 F.Supp. 3d 35,
49 (D.D.C. 2015), argued on appeal 17 March 2016 (“Absent more convincing evidence that the
SSCI Report has ‘passed from the control of Congress and become property subject to the free
disposition of the agenc[ies] with which the document resides,” Goland, 607 F.2d at 347, the

Court must hold that it remains exempt from disclosure under FOIA.”).

I1I. The Prosecution Will Disclose All Classified Information that Is Noncumulative,
Relevant, and Helpful to the Defense

Although the Defense is entitled to classified information that is discoverable under the
statute and rules, it is not entitled to receive discoverable classified information in a particular
desired form, or to receive non-discoverable classified information embedded within materials
also containing discoverable information. See, e.g., In re Terrorist Bombings of U.S. Emb. in
E. Afr., 552 F.3d 93, 124-25 (2d Cir. 2008); United States v. Moussaoui, 365 F.3d 292, 313-14

(4th Cir. 2004) (noting the propriety of substituting written summaries for oral witness

testimony).

9
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The Military Commissions Act of 2009 (“M.C.A.”) allows the Government to produce
substitutions, summaries, or statements admitting relevant facts instead of disclosing specific
items of classified information, so long as the Accused would have substantially the same ability
to make his defense as if he were provided discovery of the underlying classified information.
10 U.S.C. § 949p-4(b)(1); M.C.R.E. 505(f). This discovery mechanism is functionally the same
as that used in federal civilian courts pursuant to the Classified Information Procedures Act
(“CIPA™), 18 U.S.C. app. 6 § 1, et seq. Indeed, the M.C.A. provides that CIPA is “authoritative
in the interpretation” of the M.C.A.’s provisions governing discovery of classified information,
except where the M.C.A. is expressly inconsistent with CIPA. 10 U.S.C. § 949p-1(d).

The Prosecution is not required to disclose, and will not be providing, complete classified
documents requested in an unredacted form, to include the full SSCI Report. Instead, the
Prosecution is in the process of reviewing the entire SSCI Report as explained above, and noting
all of the documents it cites to as the source of its information, to ensure the Prosecution has the
Executive Branch documents that are cited in the Report in its own holdings. Once it is
confirmed that the Prosecution has access to all of the documents cited within the Report in its
own holdings, the Prosecution will review those very documents for information that is “non-
cumulative, relevant, and helpful,” 10 U.S.C. § 949p-4(a)(2), guided by the ten categories of
information the Prosecution committed to providing in AE 308 A (GOV). Following that review,
the Prosecution will then seek to provide that information in an approved summary pursuant to
M.C.R.E. 505(f)(2,) and a protective order will be sought from the Military Judge under that
authority.

The SSCI did not interview any U.S. Government personnel in drafting the Report, and
the Report is based solely on Executive Branch documents that it reviewed. And, as stated in
other filings, while the opinions and conclusions of the SSCI are irrelevant to these proceedings,
certain recitations of what occurred to the Accused are gleaned from the very same Executive
Branch documents the Prosecution has reviewed, or is in the process of reviewing, in its own
holdings. See AE 397B (GOV); see also AE 397F (holding that the ten-paragraph construct

10
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adopted by the Prosecution for discovery of information relating to the CIA’s former RDI
Program “satisf[ies] the basic discovery obligations of the United States™).

Even aside from issues of whether the SSCI Report could otherwise be subject to
discovery under R.M.C. 701, given that disposition and control over the Report lay exclusively
with the SSCI, the Commission should still deny the Defense Motion. The M.C.A. and the
Manual for Military Commissions (“M.M.C”) have established a particularized process for
discovery, and that process is underway. The process calls for the Prosecution to review
information pursuant to R.M.C. 701 to determine whether the Accused has demonstrated that the
information is discoverable. 10 U.S.C. § 949j; R M.C. 701. Information is discoverable if it is
noncumulative, relevant, and helpful to the Accused’s defense. United States v. Yuni, 867 F.2d
617, 622-23 (D.C. Cir. 1989). If the Accused has demonstrated the information is discoverable
and if the discoverable information is classified, the Commission “shall permit the trial counsel
to make a request for an authorization” to “delete or withhold specified items of classified
information,” or “substitute a statement admitting relevant facts that the classified information or
material would tend to prove.” 10 U.S.C. § 949p-4(b); see 10 U.S.C. § 949p-6(c). The
Commission then determines whether to approve the substitutions or other requested relief, and,
if it does approve them, the Prosecution will produce these substitutions or other relief to the
Defense in discovery.

For the information the Defense truly seeks to compel the Prosecution to produce, the
discovery process is underway. See AE 286 (AAA 3rd Sup) at 11 (“The 6.3 million documents
that the SSCI reviewed to produce the full report are far more important than the report itself.
Like the redacted Executive Summary, the most important function of the full report is to
demonstrate the existence and importance of the underlying documents.”). The Prosecution has
consistently acknowledged its obligation to review information in accordance with R.M.C. 701
to determine whether the information is discoverable. See AE 311; AE 3111; AE 47A; AE 54A;
AE 71A; AE 114A; AE 168A; AE 177A; AE 246A (setting forth the legal authority for the
Prosecution’s discovery obligations).

11
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In accordance with this obligation, the Prosecution is well into its review of the full SSCI
Report so that it may make such discoverability determinations. If after conducting its review,
the Prosecution determines any of this information is discoverable pursuant to M.C.R.E.
505(H)(1)(B), it has the opportunity to assert a privilege over the information. And if it does so,
the Commission must permit the Prosecution to request substitutions or other relief that “would
provide the accused with substantially the same ability to make a defense as would discovery of
or access to the specific classified information.” 10 U.S.C. § 949p-4(b)(3).

The Commission may then decide whether to grant those requests, and, if approved, the
Prosecution will produce the approved substitutions and other relief to Defense. If the Defense
believes the production fails to comply with the M.C.A. or M.M.C., the Defense may move the
Commission to compel the Prosecution to produce additional discovery at that time. However,
the Military Judge should deny the Defense motion as pleaded, as the Report is not within the
control of the Prosecution such that it could produce it and the Prosecution would never be
required to disclose the entire, unredacted classified SSCI Report under M.C.R.E. 505, which it

has no intention of doing so.

6. Conclusion

As set forth above, the SSCI Report remains a congressional record subject to
congressional control; thus, the Defense’s request for discovery of materials relating to the SSCI
Report is improper. Regardless, the Commission should deny the Defense Motion as, even aside
from issues of whether the SSCI Report could otherwise be subject to discovery under
R.M.C. 701, the Prosecution is never required to provide unredacted classified documents in
their current form. The Prosecution is currently reviewing the SSCI Report and will disclose all
information that it contains that is “noncumulative, relevant, and helpful to a legally cognizable
defense, rebuttal of the prosecution’s case, or to sentencing” pursuant to M.C.R.E. 505(f)(1)(B),

as guided by the ten-paragraph construct adopted by the Commission in AE 397F, Trial Conduct

Order.

12
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7. Oral Argument

The Prosecution does not request oral argument. Further, the Prosecution strongly posits
that this Commission should dispense with oral argument as the facts and legal contentions are
adequately presented in the material now before the Commission and argument would not add to
the decisional process. However, if the Military Commission decides to grant oral argument to
the Defense, the Prosecution requests an opportunity to respond.

8. Witnesses and Evidence

The Prosecution will not rely on any witnesses or additional evidence in support of this
motion.

9. Additional Information

The Prosecution has no additional information.

10. Attachments

A. Certificate of Service, dated 13 April 2016
B. Declaration of Mr. Neal Higgins, Director, Office of Congressional Affairs, Central

Intelligence Agency, dated 21 January 2015

Respectfully submitted,

Isl/
Clay Trivett
Managing Trial Counsel

Christopher M. Dykstra
Major, USAF
Assistant Trial Counsel

Mark Martins
Chief Prosecutor
Military Commissions
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ATTACHMENT A
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CERTIFICATE OF SERVICE

I certify that on the 13th day of April 2016, I filed AE 2860 (GOV) - Government Response To
Mr. Ali’s Third Supplement to Defense Motion to Compel Discovery of Senate Select
Committee on Intelligence Study of RDI Program and Related Documents with the Office of
Military Commissions Trial Judiciary and I served a copy on counsel of record.

st/
Clay Trivett
Managing Trial Counsel
Office of the Chief Prosecutor
Office of Military Commissions

Filed with TJ Appellate Exhibit 2860 (Gov)
13 April 16 Page 15 of 64

UNCLASSIFIED//FOR PUBLIC RELEASE



UNCLASSIFIED//FOR PUBLIC RELEASE

ATTACHMENT B
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Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 1 of 48

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ACLU and ACLU Foundation,
Plaintiffs,

)
)
)
)
)
) Civil Action No. 13-1870
) (JEB)
)
)
)
)
)
)

V.

CENTRAL INTELLIGENCE AGENCY,
et al.,

Defendants.

DECLARATION OF NEAL HIGGINS
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS
CENTRAL INTELLIGENCE AGENCY

I, NEAL HIGGINS, hereby declare and state:

1. I am the Director of the Office of Congressional
Affairs at the Central Intelligence Agency (“CIA"” or “Agency”).
I joined the CIA in June 2013 after working for the Senate
Select Committee on Intelligence (“SSCI” or “Committee”), where
I served as a senior advisor to Senators Bill Nelson and Martin
Heinrich, regional monitor for the Persian Gulf, and budget
monitor for the Federal Bureau of Investigation. Prior to
joining the SSCI staff, I served as Senator Nelson's legislative
director. Earlier in my career I worked as a member of the
trial team prosecuting Slobodan Milosevic and as an associate

attorney at the law firm of Sullivan & Cromwell LLP.
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Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 2 of 48

7 As Director of the Office of Congressional Affairs, I
am the principal advisor to the Director of the CIA on all
matters concerning relations with the Congress. My
responsibilities include ensuring that the Congress is kept
fully and currently informed of the Agency’s intelligence
activities via timely briefings and notifications, responding in
a timely and complete fashion to congressional taskings and
inquiries, tracking and advising on legislation that could
affect the Agency, and educating CIA personnel about their
responsibility to keep the Congress fully and currently
informed. ©One of the congressional oversight committees with
which I regularly interact in this capacity is the SSCI, which
authored the document described below.

3. Through the exercise of my official duties, I am
familiar with this civil action and the underlying Freedom of
Information Act (“FOIA"”) request. The purpose of this
declaration is to explain my understanding of the creation and
history of the document at issue in this litigation: the current
version of the full 6, 963-page report authored by the SSCI
concerning the CIA’s former detention and interrogation program
(the “Full Report”). To provide context, this declaration also
discusses the Executive Summary as well as the Findings and

Conclusions of the SSCI’s study (the “Executive Summary”).
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4. As I explain in more detail below, the SSCI “approved”
drafts of the Executive Summary and Full Report (collectively,
the “Study”) in December 2012 and transmitted copies of both
documents to the Executive Branch for comment. After the CIA
submitted its comments, the SSCI made changes and decided in
April 2014 to send an updated version of the Executive
Summary —— but not the Full Report —-— to the President for
declassification. The SSCI made additional changes to the
Executive Summary and Full Report during the declassification
process and publicly released a redacted, declassified version
of the Executive Summary in December 2014.

5. The statements in this declaration are based on my
personal knowledge and information made available to me in my
official capacity. Specifically, these assertions are drawn
from my own interactions with the SSCI, consultations with other
CIA officials, a review of the relevant documentary record, and
other information made available to me in my official capacity.
I. Plaintiffs’ FOIA Request

6. By letter dated February 13, 2013, plaintiffs
requested “disclosure of the recently adopted report of the
Senate Select Committee on Intelligence relating to the CIA’s
post—-9/11 program of rendition, detention, and interrogation.”

A true and correct copy of this letter is attached hereto as

Exhibit A.

3
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2l The Agency responded by letter dated February 22,
2013, and advised plaintiffs that the requested report was a
“Congressionally generated and controlled document that is not
subject to the FOIA’s access provisions” and, accordingly, the
CIA informed plaintiffs that it could not accept the request. A
true and correct copy of this letter is attached hereto as
Exhibit B. This lawsuit followed.

8. The SSCI continued to make changes to the Full Report
during the pendency of this lawsuit. The Agency now has at
least three different versions of the Full Report in its
possession: a December 2012 version, a Summer 2014 version, and
the final December 2014 version.

9. Plaintiffs submitted a new FOIA request on May 6, 2014
seeking “the updated version of the Senate Select Committee on
Intelligence’s Report.” A true and correct copy of this letter
is attached hereto as Exhibit C. The Agency has not issued a
substantive response to that request. The plaintiffs amended
their complaint on June 5, 2014, to seek the release of the
“Updated SSCI Report.” The Agency has interpreted this to refer
to the most current and final version of the Full Report —— the
December 2014 version. I understand that the plaintiffs are no

longer seeking the Executive Summary.
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II. Initial Drafting of SSCI Work Product

10. In its congressional oversight role, the SSCI advised
the CIA in March 2009 that it planned to conduct a review of the
CIA’s former detention and interrogation program. At the
outset, the SSCI requested access to broad categories of CIA
documents related to how the program was created, operated, and
maintained, which would form the basis of SSCI’s review. Due to
the volume and the highly sensitive and compartmented nature of
the classified information at issue, the CIA determined that in
order to properly safeguard classified equities, the SSCI’'s
review of Agency records would need to take place at CIA
facilities.

11. Following discussions with the Committee, the CIA and
SSCI reached an inter-branch accommodation that respected both
the President’s constitutional authorities over classified
information and the Congress’s constitutional authority to
conduct oversight of the Executive Branch. Under this
accommodation, the CIA established a secure electronic reading
room at an Agency facility where designated SSCI personnel could
review these highly classified materials. In addition, the CIA
created a segregated network share drive at this facility that
allowed members of the Committee and staffers to prepare and
store their work product, including draft versions of the Full

Report, in a secure environment.
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12. One key principle necessary to this inter-branch
accommodation, and a condition upon which SSCI insisted, was
that the materials created by SSCI personnel on this segregated
shared drive would not become “agency records” even if those
documents were stored on a CIA computer system or at a CIA
facility. Specifically, in a June 2, 2008, letter from the SSCI
Chairman and Vice Chairman to the Director of the CIA, the
Committee expressly stated that the SSCI’s work product,
including “draft and final recommendations, reports or other
materials generated by Committee staff or Members,” are “the
property of the Committee” and “remain congressional records in
their entirety.” The SSCI further explained that the
“disposition and control over these records, even after the
completion of the Committee’s review, lies exclusively with the
Committee.” As such, the Committee stated that “these records
are not CIA records under the Freedom of Information Act or any
other law” and that the CIA “may not integrate these records
into its records filing systems, and may not disseminate or copy
them, or use them for any purpose without prior written
authorization from the Committee.” Finally, the SSCI requested
that in response to a FOIA request seeking these records, the
CIA should “respond to the request or demand based upon the
understanding that these are congressional, not CIA, records.”

The full passage reads as follows:
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Any documents generated on the [segregated shared
drive], as well as any other notes, documents, draft
and final recommendations, reports or other materials
generated by Committee staff or Members, are the
property of the Committee and will be kept at the
Reading Room [at an Agency facility] solely for secure
safekeeping and ease of reference. These documents
remain congressional records in their entirety and
disposition and control over these records, even after
the Committee’s review, lies exclusively with the
Committee. As such, these records are not CIA records
under the Freedom of Information Act or any other law.
The CIA may not integrate these records into its
records filing systems, and may not disseminate or
copy them, or use them for any purpose without
authorization of the Committee. The CIA will return
the records to the Committee immediately upon request
in a manner consistent with [security procedures
outlined elsewhere]. If the CIA receives any request
or demand for access to these records from outside the
CIA under the Freedom of Information Act or any other
authority, the CIA will immediately notify the
Committee and will respond to the request or demand
based upon the understanding that these are
congressional, not CIA, records.

A true and correct copy of this letter is attached hereto
as Exhibit D.

13. Based on this inter-branch accommodation, SSCI
personnel used the segregated shared drive to draft the document
that is the subject of this litigation. As sections of their
work product reached a certain stage, the SSCI worked with the
CIA information technology and security personnel to transfer
these drafts from the segregated shared drive to the SSCI’'s
secure facilities at the U.S. Capitol complex so that the SSCI

could complete the drafting process in its own workspace.
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14. CIA understands that the SSCI made changes to its work
product following the transfers. Thus, it is the Agency’s
understanding that the draft wversions of the Full Report and
Executive Summary that SSCI approved in December 2012 do not
reside in the CIA facility described in the preceding paragraph.
Nonetheless, the restrictions governing the SSCI’s initial work
product have informed how the CIA has treated versions of the
SSCI’s work product in the Agency’s possession.

III. SSCI’'s Treatment of the Full Report

A. December 2012: Approval and Transmission of the
Initial Draft

15. On December 13, 2012, the SSCI decided in closed
session to “approve” a draft of the Study -- both the Executive
Summary and the Full Report —-— and transmit it to the Executive
Branch for review. The SSCI Staff Director notified the CIA and
other federal agencies of the decision by e-mail that evening.
He indicated that his staff would transmit a “limited number of
hard copies” of the Study to the White House, the Office of the
Director of National Intelligence, the CIA, and the Department
of Justice for review. He also noted that his staff would
provide copies of the Study only to specific individuals
identified in advance to the Chairman. The Staff Director’s
e-mail indicates that these limitations on dissemination and

access were imposed pursuant to “the motion adopted by the
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Committee.” A true and correct copy of this e-mail (with
appropriate redactions) is attached hereto as Exhibit E.

16. Soon thereafter, the CIA provided the Committee with a
list of Agency officers who would review the Executive Summary
and Full Report on behalf of the CIA. The Committee approved
access for these individuals for the limited purpose of
providing comments in response to the Study. The CIA
subsequently conducted a thorough review of the Study and
drafted a lengthy response, a process that necessitated
increasing the number of officers who had access to the Full
Report or portions of the Full Report. However, access to that
version of the document remained confined to authorized CIA
personnel with the requisite security clearances and a need-to-
know, and for the limited purpose of assisting the Agency in its
interactions with the SSCI with respect to the Study and the
Agency’s response.l

B. April 2014: SSCI's Decision to Send the Executive
Summary to the President for Declassification

17. The SSCI revised the Executive Summary and Full Report
after considering the CIA’s comments. The SSCI then met in
closed session on April 3, 2014, to determine the proper

disposition of those documents. The Committee ultimately

! In addition, a small number of Agency personnel have reviewed

portions of the Full Report for the limited purpose of assessing
the proper classification of its contents or responding to FOIA
requests.
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decided to approve the updated versions and to send the
Executive Summary to the President for declassification and
eventual public release. My understanding is that the Committee
did not approve declassification or release of the Full Report.
18. Because the April 3, 2014, decision was made in closed
session, the exact text of the motion approved by the Committee
is not publicly available. But it is clear from the public
statements of SSCI members that the Committee did not decide to
declassify or release the Full Report. For example, the SSCI
Chairman noted in a press release announcing the April 3
decision that the Full Report would be “held for
declassification at a later time.” A true and correct copy of
the press release is attached hereto as Exhibit F. The Chairman
later explained in her foreword to the Executive Summary that
she “chose not to seek declassification of the full Committee
Study at this time” because “declassification of the more than
six thousand page report would have significantly delayed the
release of the Executive Summary.”?
G December 2014: SSCI’'s Release of the Executive Summary
19. The SSCI and the Executive Branch had many discussions

after April 2014 regarding the Executive Summary, and the SSCI

continued to edit the document in light of those discussions.

2 A copy of the Chairman’s foreword is available on the SSCI

website: www.intelligence.senate.gov/study2014.html.

10
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It is my understanding that the SSCI also made conforming
changes to the Full Report as it updated the Executive Summary.

20. When the SSCI and the Executive Branch concluded their
discussions, the Director of National Intelligence declassified
a partially redacted version of the Executive Summary. The S5SCI
then publicly released the Executive Summary, along with
minority views and the additional views of various Committee
members, on December 9, 2014. To the best of my knowledge, that
was the last official action of the full Committee in connection
with its study of the CIA’'s detention and interrogation program.
IV. The CIA’s Treatment of the Full Report

21. 1In addition to the December 2012 draft, the SSCI
Chairman transmitted at least two updated versions of the Full
Report to the President and other agencies. The CIA received an
updated version in the summer of 2014 and another updated
version in December 2014. The December 2014 version is
considered the final version of the Full Report.

22. All three versions of the Full Report are marked TOP
SECRET, with additional access restrictions noted based on the
sensitive compartmented information contained in them. The Full
Report discusses intelligence operations, foreign relations, and
other classified matters at length and in great detail.

23. The Agency has used the Full Report only for limited

reference purposes. When the SSCI provided the CIA with a copy

11
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of the Full Report in December 2012, it did so for the sole
purpose of allowing the Agency to review the document and
provide comments. Indeed, the Committee placed express
restrictions on dissemination of the Full Report. The CIA
accordingly gave only a limited number of officers access to the
December 2012 version of the Full Report for the limited purpose
permitted by the SSCI: as a reference used when preparing the
CIA’s response.

24, Access to the subsequent versions transmitted in the
summer of 2014 and December 2014 has been even more tightly
controlled by CIA, and their use by CIA has been limited to

reference purposes.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed this 21st day of January 2015.

Director Z0ffice of Congressional
Affaifs
Central Intelligence Agency

12
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February 14, 2013

Information and Privacy Coordinator
Central Intelligence Agency

Washington, D.C, 20505

Fax; 703.613.3007

To the Information and Privacy Coordinator:

The accompanying FOIA Request was submitted in hard-copy
format as an overnight parcel via USPS on February 13, 2013. A1 11:07
this morning, I received an ¢lectronic nouce from the USPS that a delivery
had been anempted but failed at the above mailing address, A
representative at the CIA's FOIA hotline informed me that 2 member of
your team will soon pick up the parcel from the pest office holding it. In
the meantime, please accept this Fax version of the Reguest as a substitute,

and begin processing immediately.
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Zachary Byan Levine

American Civil Liberties Union

Foundation
125 Broad Stregt
18th Floor

New York, NY 10004

Tel: 212.284.7322
Fax: 212.549.2654

Email: zlevine@aclu orp
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February 13, 2013

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20508

OSD/JS FOIA Requester Service Center
OfTice of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

Office of Information Programs and Services, A/GIS/IPS/RL
U.S. Department of State
Washington, D.C. 20522-8100

Cannen L. Mallon, Chicf of Staff

Office of Information Policy

U.8. Department of Justice

1425 New York Avenue, N.W., Suite 11050
Washington, D.C. 20530-000]

Re: Reguest Under Freedom of [nformation Act /

Expedited Processing Reguested
To Whom It May Concern:

‘This letter constitutes a request (“Request™) pursuant 1o the

Freedom of Information Act (“FOIA™), § U.S.C, § 552 et seg.,

and various

relevant implementing regulations, see 32 C.F.R. § 1900 (Central
Intelligence Agency); 28 C.F.R. § 16,1 (Department of Justice); 32 C.F.R.

§ 286 (Department of Defensc); and 22 C.F.R. § 171.10 ef seg.

(Department of State). The Request is submittcd by the American Civil
Liberties Union and the American Civil Liberties Union Foundation

(together, the *ACLU" or the “Requesiers™."

! The American Civil Libertics Union is @ ren-profi, 26 U.S.C. § S01(¢)(4)
membership organization that educates the public about the civil libertics implicarions of
pending and proposcd state and federal kegisiution, provides anzlysis of peading and
proposed legislation, dircctly Jobbies legislators, and mobilizes its members 1o lobby their
legislators. The American Civil Libertics Union Foundation is a separaic 26 U.S.C.

1
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Requesters scek the disclosure of the recently adopted report of the
Senate Select Commiitee on Intellipence relating to the CIAs post-9/11
program of rendition, detention, and interrogation (the “Report”).

LA

The Senate Select Committee on Intelligence (“SSCI™) voted on

Thursday, December 13, 2012, 1o approve 2 report detailing the findings
of its three-year investigation of the C1A’s rendition, detention, and
interrogation program in the years after 9/11. According to the SSCI
chairperson, the Report—swhich totals nearly 6,000 pages—is “the most
definitive review” 1o be conducted of the CIA’s program, including the
Agency's use of so-called “enhanced interrogation techniques,” See, e.g.,

A S ARk Benjamin Wittes, Senaie Intelligence Committee Interrogation Regort

UNION FOUNDATION Approved—BuI Not Rdr:ased, Lawfarc, Dect. 14_, _20 12-_., i
hitp//bitly/Vwltwf; Natasha Lennard, Senare-Approved CIA Torture
Reporr Kept Under Wraps, Salon, Dec. 14, 2012, hitp://bit.]y/S WHsgh;
Scott Shane, Senate Panel Approves Findings Critical of Detainee
Interrogations, N.Y. Times, Dec. 13, 2012, htp:/nyt. ms/VwdORk:
Carrie Johnson, Repori On CIA Interrogation Tacticy Revives Torture
Dubate, NPR, Dec. 13, 2012, http://n.pt/VDK Wm0; Mark Hosenball,
Senators to Vote on Probe of CLA Interragation Program, Reulers, Dec. 6,
2012, http://reut.rs/Rbul.3T,

In the course uf its investigation, which began in 2009, the SSCI
reviewed millions of pages of records documenting the day-to-day
operations of the CLA's interrogation program. The Commission’s intent
was to produce “a detailed, factual description of how interrogation
techniques were used, the conditions under which detainces were held, and
the intelligence that was—or wasn't—gained from the program.” Joint
Statement from Senator Dianne Feinstein, Chairman, Senate [ntclligence
Committee, and Senator Carl] Levin, Chairmarn, Senate Armed Services
Committee, Apr. 27, 2012, htip://1 usa.gov/IKjkq0.

The Report is of clear and enomous public importance. The
American public has a right to know the full truth, based on a
comprehensive government investigation, about the torture and other
abusivc treaiment of detainees authorized by officials at the highest levels
of our government,

§ 501(c)(3) organization \hat provides lexal representution free of charge to individuals
e&nd orgahizations in civil rights and civil liberties cases, educares the public about eivil
rights and civil liberties issues across the country, provides analyses of pending and
proposed leyislation, dircctly lobbies lewislators, and mobilizes the American Civil
Liberties Union’s members to lobby their legislators.

2
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According 1o SSCI members, the Report puts to rest claims that the
use of torture led to the capture of Osama bin Laden, a fopic that continues
to generate public debate, The Committee chairperson, Senator Feinsten,
has said—based on her familizrity with the Commitiee’s investigation—
that “‘nonc of |the evidence that leé to bia Laden] came as a result of harsh
interrogation practices.” Scott Shane and Charlie Savage, Bin Laden Raid
Revives Debate on Value of Torture, N.Y, Times, May 3, 2011,
http//nyti ms/iDg90b; Mark Hosznball, Exclusive: Senate Prabe Findy
Little Evidence of Effective "Torture, " Reuters, Apr. 7, 2012,
hup:/reut.rs/IMLmpH.

Release of the Report is therefore eritical to ensure timely public
access 10 a congressional investigative report of historic significance.
Other official investigative reports have been made available to the publie:
SN L for example, the Senate Armed Services Committce Report, which
UNIGH FOUNDATION concermed the Department of Defense’s involvement in detainee abuses,
was released in full in April 2009. The SSCI’s Report likewsse ought to
be relcased.

L. Record Requested

Requesters seek disclosure of the SSCI's recently adopted repont
on the C1A’s rendition, detention, and interrogation program in the years
following 9/11.

With respect to the form of production, see 5 U.S.C.
§ 552(a)(3)(B). we request that the Report be provided electronically in a
text-searchable, static-image format (PDF), in the best image guality in the
agency’s possession.

1. _Application for Expedited Processing

We request cxpedited processing pursuant to 5 U,S.C.
§ 552(a)(6)(E) and 32 C.F.R, § 1900.34(c); 2B C.F.R. § 16.5(d); 32 CFR
§ 286.4(d)(3); and 22 C.F.R. § 171.12(b). There is a “compelling need”
for these records, as defined in the stature and regulations, because the
information requested is urgently needed by an organization primarily
engaged in disseminating information in order to inform the public about
actual or alleged government activity, 5 U.S.C. § S52(a)(6)(E)(v); see
also 32 C.F.R. § 1900.34(¢)(2); 28 C.F.R. § 16,5(d)(1)(ii); 32 C.F.R,
§ 286.4(d)(3)(1i); 22 C.F.R. § 171.12(b)(2). In addition, the records sought
relate 10 a “breaking news story of general public interest,” 32 C.F.R.
§ 1900.34(c)(2) (providing for expedited processing when “the
information is relevant to a subject of public urgency concerning an actual
or alleged Federal government activity™); see also 32 C.F.R.
§ 286.4(d)(3)(11)(A); 22 C.F.R. § 171.12(6)(2)(3).
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A4 The ACLU is an organization primarily engaged in
disseminaling information in order to inform the public
about actual or alleged government acrivily.

The ACLU is “primarily engaged in disseminating information™
within the meaning of the statute and relevant regulations. 5§ U.S.C.
§ 552(a)(6)(E)(v)(ID); 32 C.F.R. § 1900.34(c)(2); 28 C.FR.
§ 16.5(d)(1)(Gi): 32 C.Y.R. § 286.4(d)(3)(i1); 22 C.F.R. § 171.12(b)(2). See
ACLUv. Dep 't of Justice, 321 F, Supp. 2d 24,30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential intercst to a segment of the public, uses its editorial skills to
turn the raw material into a distinet work, and distributes that work to an
audience” is “primurily engaged in disseminating information” (intemal
citation omitled)); sec also Leadership Conference on Civil Rights v.
Gonzales, 404 F. Supp. 2d 246, 260 (D.D.C. 2005) (finding Leadership
AMERICAM CIVIL LIBERTIES y * " .
UNION FOUNDATION Conference—whose mission is “to serve as the site of record for relevant
and up-to-the-minute civil rights news and information™ and to
“disseminate[] information regarding civil rights and veting riphis to
educate the public [and] promote effective civil rights laws™—to be
*primarily engaged in the dissemination of information”).

Dissemination of information about actual or alleged government
activity is a critical and substantial component of the ACLU"s mission and
work. The ACLU disseminates this information to educate the public and
promote the protection of civil liberties. The ACLU"s regular means of
disscminating and editorializing information obtained through FOTA
requests include: a paper newsletter distributed 1o approximately 450,000
people; a bi-weekly clectronic newsletter distributed to approximately
300,000 subscribers; published reports, books, pamphlets, and fact sheets;
a widely read blog; heavily visited websites, including an accountability
microsite, http://www.aclu.org/accouniability; and a video series.

The ACLU also repularly issues press releases to call attention to
documents obtained through FOIA requests, as well as other breaking
news.”> ACLU attorneys are interviewed frequently for news stories about

? See, e.g , Relouse, American Civil Libertics Union, Documents Show FBI Monitored
Bay Area Occupy Movement, Sepl. 14, 2012, hup://www.aclu,org/mode/36742; Press
Release, American Civil Liberties Union, FOIA Documents Show FBI Using “Mosgue
Outreuach” jor Intelligence Gathering, Mar. 27, 2012, hup://www.aclu.org/national-
seawrity/ loia-documen!s-show-fbi-using-mosque-outreach-inteligence-gathering; Press
Release, American Civil Liberties Union, FOI4 Documents Shuw FBI Illegally
Collecting Iniclligence Under Guise of “Community Cutreach,’ Dec. 1, 2011,
http://www aclu.org/national-security/foia-documents-show-tbi-illzgally-collecting-
intclligence-under-guise-community; Press Release, American Civil Liberties Union,
FOIA Documents from FBI Show Unconstitutional Raeial Prafiling, Oc. 20, 2011,
hvep://www.aclu.org/national-security/foiz~-documents-fbi-showsunconstitutional-racial-
profiling; Press Release, American Civil Libenies Union, Ducuments Obtained by ACLU
Show Sexual Abuse of Immigrotion Detainesy is Widesproad Narional Probiem, Cer. 19,

4
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documents relcased through ACLU FO1A requests,’

The ACLU website specifically includes features on information
about actual or alleged Bovernment activity obtained through FOIA.* For
example, the ACLU maintains an online “Torture Database,” 2
compilation of aver 100,000 FOIA documents that allows rescarchers and
the public to conduct sophisticated searches of FOIA. documents relating
to government policies on rendition, detention, and interro gation.® The
ACLU also maintains a “Tormare FOIA” webpage containing commentary
about the ACLU’s FOIA request, press releases, and analysis of the FOIA
documents,® (That webpage also notes that the ACLU. in collaboration
with Columbia University Press, has published a book about the
documents obtained through FOLA. See Jameel Jaffer & Amrit Singh,
Administratian of Torture: 4 DPocumentary Record Jrom Washington 1o
Abv Ghraib gng Beyond (Columbia Univ. Press 2007)). Similarly, the
ACLU's webpage about the Office of Legal Counsel (“OL C”) torture

2011, hnp:/!www.at:Ju.urg’inmigrants-n‘ghu-p:isoners-rights-pr[soncrs-
riyulsffdocumcnLs-oblamed-aclu-show—sexual-abusc; Press Release, American Civil
Liberties Union, New Evidence of Abuve o Bagram Underscores Need for Full
Disclosure Ahour Prison, Says ACLU, June 24, 2009, hltp:f!www.nclu.orgfnalinnal-
se:urity!new—cvidence-abuse-bagmm-und crscoms-nced—fuli-disclcsurcaabour—pn’scm-
sayseacly.

¥ Sec, e.g, Carrie J chnson, Defay in Releasing Cld Repart Is Sought: Justice Dep't
Wanis More Time 16 Review 1G's Findings on Detainge Treatrent, Wagh, Post, June 20,
2009 (quoting ACLV staff altomey Amrit Singh); Peter Finn & lulie Tate, CIA Mistaken
on 'High-Valye* Detainee, Docyment Shows, Wash, Post, June 16, 2009 (guoting ACLU
stff anorney Ben Wizner); Seont Shane, Lawsuils Foree Disclasures b ClLA, NY.
Times, Junc 10, 2009 (quating ACLU Nationa] Security Project directos Jameel Jaffer);
Joby Warrick, Like £, 81, CIA Has Used Secrer Leutery,' Wash. Fost, Jan 25, 2008
(quating ACLU staff anomey Melissa Goodman).

* See, e £, hup.'ﬁwww,ac]u.org/nﬂti onal-security/predator-drone. loia;
htap:// wv.rw.aclu.org/nar.ion&l-sacurily;‘an war-al-awlaki-folarequesy;
htmp/fw ww.aclu.org/tormure foia: hrtp:/fwww.ac) u.org/olememos;
hnp:r’fwww.ac!u.org!mappingthefbi; hnq;:ﬁwww.aclu.org/n atinus!-secnriryibay—.ml. foia;
hrtp:/iw ww.aclu.org/safef reenomxrcfcsnfuia.htrnl;
htrp:f/wwwaclu.orgfnalscd foia/search html;
http:/furw w.aclu.org/safefrec/nsas pying/30022 res20060207 himl;
hrtp:f!www.aclu.orgfpatrioffoia: hﬂp://www.aciu.org!spyﬁics:
himps:/fwvrw,acly. org/saltfres/nalionalses urityletters/32 [40res2007101 1 html; angd
hups/forway, aclu.orglexelusion,

g hrzp:ﬁwww,wnuredalabase.crg.
* hnp:ﬂwww.aclu.org/wnmfﬂia
L hitp//www.acly, arg/zafc Freer’gcncrab’alcﬁmem oshtm],
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addition to websites, the ACLU has produced an in-depth television scries
on civil liberties, which has included analysis and explanation of
informarion the ACLU has obtained through FOIA.

The ACLU plans to analyze and disseminate to the public the
information gathered throogh this Request. The record reguested is not
sought for commercial use, and the Requesters plan to disseminate the
information disclosed as a result of this Request (o the public at no cost.*

B The record sought is urgently needed 1o inform the public
about actual or alleged government acrivity.

The SSCI Report is urgently needed to inform the public about
actual or alleged government activity; morcover, this document relates 1o a
breaking news story of general public interest, specifically, the CIA's
AMERICAN CIVIL LIRERTIES B 3 3 _ : : >
UNION FOUNDATION rendition, detention and interrogation program and its authorization of
abusive techmques between 2002 and 2009. See 32 C.F.R.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(i1)(A):
22 C.FR. § 17L12(b)(2).

‘We make this Request to further the public's understanding of the
CIA’s program and the role of senior officials in conceiving of and
authorizing the use of abusive interrogation techniques in the wake of
September 11, 2001, The public has and continues to manifest an abiding
interest in the conduct of the C1A and other ex¢cutive zgencies with
respect to individuals seized, detained, and interrogated for
counterterrorism purposes. While U.S. intelligence officials have
acknowledged thai the CIA used harsh end coercive interrogation
techniques, Congress’s investigation sets forth the most comprehensive
account to date of what happencd and why, and it is imperative that its
findings be made public.

Over the past year, national news stories have highlighted the
significance ot the SSCI investigation for the public record. In the run-up
to the committee vote last December, a host of articles and editorials were
published emphasizing how important it is for the Report to be made
public. See, e.g., Ed Pilkinglon, Senate Under Pressure to Release
Mammoth Report on CIA Interragation, The Guardian (U.K.), Dec. 13,
2012, http://bitly/VECh2I; US Senate Panel to Vote on CIA
Interrogations Report, AFP, Dec. 11,2012, http://bit.ly/Z0ah1A; Curolyn

* In addition to the national ACLU offices, there are 53 ACLU aiTiliate and national
chapter offices Jocated throughout the United States and Puerto Rico. These offices
further disseminate ACLU material 1o local residents, schools, and organizations through
a variety of means, including their own websites, publications, and newsletrers. Further,
the ACLU makes archived materials available at the American Clvil Liberties Union
Archives st Princeton University Library,
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Lochhead, Dianne Feinstein Torture Report May Conflict with Bin Laden
Mavie, SFGate Blog, Dec. 11, 2012, htp-//bit.ly/USwxp!; Matt Bewig,
Senate Report vn CIA Torture Techniques May Remuin Sccret, AllGov,
Dee, 10, 2012, http://bit.ly/VLaXWE; Jim Koun, Senate Democrats Urge
Probe of CIA Interrogations During Bush Years, Examiner, Dec. 7. 2012,
http://exm.nr/TZTQuk; Mark Hosenball, Sernators to Vote on Probe of CIA
Interrogation Program, Reuters, Dec. 6, 2012, http//reut.rs/Rbul.37T;
Editorial, Ow View: Snowe, Committee Should Releuse Torrure Report,
Portland Press Herald, Nov. 23, 2012, htp:/bit.ly/RYpVnf. For the past
several weeks, nationwide media outlets have continued to call for the
Report’s public release, emphasizing its critical importance. See, e g.,
Mark Hosenball, CI4 Nominee Had Detailed Knowledge of "Enhanced
Interrogation Technigues," Reuters, Jan, 30, 2013, hup:/reut.rs/XgFady;
Matt Sledge, John Brennan Nomination Seen As Opening to Push for CIA

SR Toriure Report Release, Huffinglon Post, Jan. 8, 2013,

UNION FOUNDATION http://huff.to/VDOOSR; Coner Friedersdorf, Daes it Matter if John
Brennan was Complicit in Nlegal Torrure?, The Atlantic, Jan. 8, 2013,
hitp://bit ly/WaxuSu; Adam Serwer, Obama’s CIA Pick 1o Face Questions
on Torture, Mother Jones, Jan. 8, 2013, hup/bit.ly/VNAfiw.

The contents of the Report will inform urgent and ongoing debate
about the CIA inlerrogation program. The SSCI Report provides “the
public with a comprehensive narrative of how torture insinuated itself into
U S. policy,” a narrative that “is of more than historical interest™ as the
nation’s lawmakers move forward. Editorial, Free the Torture Report,
L.A. Times, Apr. 27, 2012, hitp:/lat.ms/ImBMZ9. See also Scott Shane,
No Churges Filed on Harsh Tacties Used by the C.1A., N.Y. Times, Aug.
30, 2012, http://nyti.ms/RuZNRX; Mark Hosenball, Lxclusive; Senate
Probe Finds Lintle Evidenice of Effecrive “Torture,” Renters, Apr. 27,
2012, http://reut.rs/ULmpH; Marcy Wheeler, Right on Cue, the Counter-
Argument 10 the Torture Apology Comes Our, Empty Wheel, Apr. 27,
2012, hup:/bit 1y/Ihha6s.

Expedited processing should be granted.
II1. Application for Waiver or Limitation of Fees

A Release of the record Is in the public interest,

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest
because it i§ likely to contribute significantly to the public understanding
of the United States government's operations or activities and is not
primarily in the commercial interest of the requestcr. SUSC
§ 352(a)(4)(A)(iii); 32 C.F R, § 1900.13(b)(2); 28 C.F.R § 16.11(k); 32
C.F.R. § 286.28(d);and 22C.FR. § 171,17,
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The SSCI Report will significantly contribute to public
understanding of the government’s operations or activitics. Moreover,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA request will be available to
the public at no cost, See 32 C.F.R. § 1900.13(b)(2); 28 C.F R.

§ 16.11(K); 32 C.F.R, § 286.28(d); 22 C.F.R. § 171.17.

Thus, a fee waiver would {ulfill Congress’s legislative intent in
amending FOIA. See Judicial Watch Inc. v. Rossorri, 326 F.3d 1309, 1312
(D.C. Cir, 2003) (“Congress amended FOIA to ensure that it be liberally
consirued in favor ol waivers for noncommercial requesters.” (internal
quotation inarks and citation omitted)); OPEN Government Act of 2007,
Pub. L. No, 110-173, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
v, Rose, 425 U.S. 352, 361 (1992)).

B. The ACLU qualifies us a representative of the news media

A waiver of scarch and review fees is warranted becausc the
ACLU qualifies as a “representative of the news media” and the SSCI
Report 1s not sought for commercial use. 5 U.S.C, § 552(2)(4)(A)(ii); see
also 32 C.F.R. § 1900.02(h)(3): 28 C.F.R. § 16.11(k); 32 C.F.R.
§ 286.28(d); 22 C.F.R, § 171.17. Accordingly, fecs associated with the
processing of this request should be “limited to rcasonable standard
charges for document duplication.”

The ACLU meets the statutory and regulatory definitions of a
“representative ol the news media™ because il is an “entity that gathers
information ol potential interest 1o a segment of the public, uses its
editorial skills 10 turn the raw materials into a distinct work, and
distributes that work to an audience,” 5 U.S.C. § 552(a)}(a)(A)(i)(11); see
also Nat 'l Sec. Archive v. Dep 't of Def., 880 F.2d 1381, 1387 (D.C. Cir.
1989); cf' Am. Civil Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d
24,30 n,5 (D.D.C. 2004) (finding non-profit public mterest group 1o be
“primarily engaged in disseminaring information”). The ACLU is a
“representative of the news media™ for the same ressons that it is
“primarily engaged in the dissemination of information.” Sce Elec.
Privacy Info. Cir. v. Dep’t of Def., 241 F. Supp. 2d §, 10-15 (D.D.C.
2003) (finding non-profit public interest group that disseminated an
electronic newsletter and publu,hcd books was a “representative of the
news media” for FOIA purposes).’ Indced, the ACLU recently was held

* On uccount of these factars, ftes assecieted with responding 1o FOLA requests arc
regularly warved for the ACLU, In June 2011, the Nutional Security Division of the
Department of Justice granied a fee walver 1o the ACLU with respeet lo a reguest for
documents relating to the interpretation and implemeiitation of & section of the PATRIOT

8
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to be a “representative of the rews media.™ Serv. Wamen's Action
Nerwork v. Dep 't of Defense, No. 3:11CV1534 (MRK), 2012 WL
3683399, at *3 (D. Conn. May 14, 2012). See aiso Am. Civil Liberties
Union of Wash. v. Dep't of Justice, No. C09-0642RSL, 2011 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington 1o bc a
“representative of the ncws media"), reconsidered in part on other
grounds, 2011 WL 1900140 (W.D. Wash. May 18, 2011),

* x o

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing within ten (10) calendar
days. See 5 U.S.C. § 552(a)(6)(E)(i)(1); 32 C.F.R. § 1900.21(d); 28
C.F.R. § 16.5(d)(4); 32 C.F.R. § 286.4(d)(3); 22 CF.R. § 171.12(b).
onsi ok If the request is denied in whole or in part, we ask that you justify

all withholdings by reference to specific exemptions to the FOIA. We
also ask that you release all segregable portions of otherwise exempt
material.

We reserve the nght to appeal a decision to withhold any
information or to deny a waiver of fees.

Please furnish the applicable records to:
Mitra Ebadolahi

American Civil Liberties Union
125 Broad Strect

Act. In October 2010, the Department of the Navy grunted a fee waiver (o the ACLU
with respec! (o a request for documents regarding the deaths of detainees in 1).S custody,
In January 2009, the CIA granted a fec waiver with respect (o the same request. In
March 2009, the State Deparmment granted a fee walver to the ACLU with regard to a
FOIA reques! submitled in December 2008. The Department of Justice granted u fee
waiver to the ACLU with regard 1o the same FOIA request. In November 20085, the
Department of Health and Human Services granted a fec waiver to the ACLU with regard
10 4 FOIA request submitted in November of 2006, In May 2005, thie ULS, Department of
Commerce granted u foe waiver to the ACLU with respect to its request for information
regarding the radio-frequency identification chips in Unired States passports, In Marsh
2005, the Departwient of Stale granted a fee waiver to the ACLU with regard o a request
regarding the use of inunigration laws 10 exclude prominent non-citizen scholars and
intellectuals from the coumtry becausc of their political views, statements, or associations.
In addition, the Department of Defense did not ¢harge the ACLU fees associated with
FOIA requests submitted by the ACLU in April 2007, June 2006, February 2006, and
Ocwober 2003. The Department of Justice did not charge the ACLL fees associated with
FOIA requests submitted by the ACLU in November 2007, December 2008, and
Deceinber 2004. Finally, three separate agencies—the Federal Burtaw of Investigation,
the Office of Intelligence Policy und Review. end the Office of Information and Privacy

i the Deparunent of Justice—did not charge the ACLU fees associated with a FOIA
request submitied by the ACLU in August 2002,

9
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F.11-11

18&th Floor
New York, NY 10004

Thank you for your prempt attention to this matler,

1 hereby certify that the foregoing is true and correct to the best of
my knowledge and beliel. See 5 U.S.C. § 552(a)(6)E)(vi).

—

Mitra Ebadolahi
American Civil Liberties Union
Foundation
125 Broad Street
AMERICAN SIVIL LIDERTIES 18th Floor
UNION FOUNDATION New YDT!L, NY 100048
Tel: 212.284.7305
Fax: 212.549.2654
Email: mebadolahi@aclu.org

10
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22 February 2013

Ms. Mitra Ebadolahi

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York. NY 10004

Reference: F-2013-00829
Dear Ms. Ebadolahi;

This is a final response to your 13 February 2013 Freedom of Information Act
(FOIA) request, submitted on behalf of the American Civil Liberties Union Foundation.
Your request was received in the office of the Information and Privacy Coordinator on
14 February 2013, and sought “the disclosure of the recently adopted report of the Senate
Select Committee on Intelligence relating to the CIA’s post-9/11 program of rendition,
detention, and interrogation (the ‘Report’).”

You have requested a Congressionally generated and controlled document that is
not subject to the FOIA's access provisions. Therefore, the Agency cannot accept your

request.
Sincerely,
Hods Ay S
( ""‘gﬁ i f'/{r/%./
Michele Meeks
Information and Privacy Coordinator
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May 6, 2014

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

OSD/JS FOLA Requester Service Center
Officc of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

Office of Information Programs and Services| A/GIS/TPS/RL

U.S. Departinent of State
Washington, D.C. 20522-8100

Carmen L. Mallon, Chief of Staff

Office of Information Policy

U.S. Dcpartment of Justice

1425 New York Avenue, N.W., Suite 11050
Washington, D.C. 20530-0001

Request Under Free of Info

Expedited Processing Requcsted

Re:

To Whom It May Concern:

This Ictter constitutes a request (“Requ
Frecdom of Information Act (“FOTA™), 5 U.S..(
relevant implementing regulations, see 32 C.F,
Intclligence Agency); 28 C.E.R, § 16.1 (Depar
§ 286 (Department of Defense); and 22 C.F.R.

ation Act /

Cst”) pursuant to the

. § 552 et seq., and various
R. § 1900 (Central

'ment of Justice); 32 C.E.R.
§ 171,10 ef seq.

(Departnent of State). The Request is subm::fd by the American Civil

Liberties Union and the Amcrican Civil Lib
(together, the “ACLU or the “R equesters”),’

' The American Civil Libesties Union is non-profit)
membership organization that educates the public about’

es Union Foundation

26 US.C. § S01(c){4)
the civil liberties implications of

pending and proposed stare und federal legislation, provil;cs analysis of pending and

proposed legiilation, dircctly lobbies legislators, and mo
legislators, The American Civil Iibertics Union Founda

1

ilizes lis members to Tobby their
ion is a scparate 26 U.S.C,
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Requesters seek the disclosurc of the ﬁatcd version of the Senate
Sclect Committee on Intelligence’s report, Study of the CIA's Deiention
and Interrogation Program (the “Revised Regort™). See Letter from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
http://bit.ly/OKXyvw (describing the Revised|[Report).

= ¥ %

In Murch 2009, the Senate Select Co

(“SSCI” or “Committee”) began an investigation into the CIA’s post-9/11
program of rendition, secret detention, torture,jand other cruel, inhuman,
and degrading treatment of detainees. In the cpurse of its investigaiion,
the SSCI reviewed six million pages of govermment records documenting

P o the treaiment of detainees in CTA custody. The SSCI's intent was to

UNION FOUNDATION produce “a detailed, fuctual description of how| interrogation techniques
were used, the conditions under which dctainees were held, and the
intelligence that was—or wasn’t—gained fromj the program.” Joinl
Statement from Senator Dianne Feinstein, Chajrman, Scnate Intelligence
Commirtee, and Senator Car Levin, Chairman, Senate Armed Scrvices
Comimittee (Apr. 27, 2012), http://1.usa.gov/TKikq0.

At the end of 2012, the SSCI compleled its Study of the CIA's
Detention and Interrogation Program, which spans more than 6,000
pages, includes 35,000 footnotes, and cost $40 fmillion to produce (the
“Initial Report™). On Dccember 13, 2012, the $SCI formally adopted the
Initial Report. See S. Rep. No. 113-7, at 13 . 22,2013). The SSCI
subsequently disseminated the Initial Report to|Exceutive Branch
agencies. After reviewing comments by the and minority views of
Commuttee Republicans, the SSCI made changes to the Initial Report,
which led 1o the SSCFs adoption of the Revised Report,

On April 3, 2014, the SSCI voted to send the “Findings and
Conclusions” and “Executive Sununary” ol the|Revised Report to the
Executive Branch for declassification review, See Press Rclease, Sen.
Feinstein, Intelligence Commiltee Votes lo Deglassify Portions of CLA
Study (Apr. 3, 2014), http://1.usa.gov/1hYOkt] In her transmittal letter to
President Obama, SSCI Chairman Senator Feinbtein stated that the
Revised Report should be viewed as “the authogitative report on the CIA's
actions,” and that she would be {ransmitting the|Revised Report to
appropriate Executive Branch agencics. See Lefter from Sen. Feinstein to
President Obama, hitp://bit.ly/OKXyvw.

§ 501(c)(3) organization that provides legal representation free of charge 1o individuals
and organizations in civil rights and civi] liberties cases, dducates the public about civil
rights and civil liberties issues across the vountry, and prdvides analyses of pending and
proposed legtslation,
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The Revised Report is of clear and engrmous public importance.
The American public has a night to know the {ull truth, based on a
comprchensive government investigation, abgut the torture and other
abusive treatment of detainees authorized by ¢fficials at the highest levels
of our government. The Revised Reportisa ial part of the historical
record on the United States’ abusive interrogation practices, as well as
current and future public discussion about the {CIAs treatment of
dctainees during the administration of Presidept George W. Bush, Indced,
President Obama urged the Committee 10 complete the Revised Report
and send it to the Executive Branch for declasgification, “so that the
American people can understand what happengd in the past, and that can
help guide us as we move forward.” Jennifer Epstein, Barack Obama
Weighsy in on Senate-CiA Flap, Politico, Mar, |12, 2014,
http://politi.co/1eproSL.

Accordmg to Senator Feinslein, the Reyised Report “exposes
brutality that stunds in stark contrast to our valpes as a nation. It
chronicles a stain on our history (hat must never again be allowed to
happen.” Press Release, Scn. Feinstein, Intellipence Committee Votes to
Declassify Portions of CIA Study, http://1.usa.pov/1hlYOkt In addition
to chronicling the CIAs detention and torture ¢f detainees, the Revised
Report “raises serious concerns about the CIAls management” of its
detention and torture program. Press Relcase,
Angus King, Collins, King Announce Support for Declassification of
Intelligence Comumittee Report on CIA Detentipn & Interrogation Program
(Apr. 2, 2014), http://1 .usa.gov/1kws9vi. Specjfically, the Revised Report
“concludes that the spy agency repeatedly niisled Congress, the White
House, and the public about the benefits” of the CIA’s torture program.
David S, Jouchim, Senate Panel Votes to Reved! Report on C.ILA.
Interrogations, N.Y. Times, Apr. 3, 2014, http;{/nyti.ms/] eejlaR; see also
Letter from Sen. Mark Uda!l to President Baradk Obama, Mar, 4, 2014,
http://bit.ly/ lhwpU9p (noting that “much of what has been declassified
and released about the operation, management gnd effectiveness of the
CIA's Detention and Inferrogation Program is simply wrong., These
inaccuracies are detailed in the 6,300 page Committee Study[.]™).

Relcase of the Revised Report is therefoye critical to ensure timely
public access (o a congressional investigative report of historic
significance. For much of the last decade, the legality and wisdom of the
CIAs practices, as well as the resulting harm to individuals’ human rights,
aur pation’s values, and our national security, have been matiers of intense
and ongoing public debate. A fair public dcbate of these issues must be
informed by the Revised Report, Other official jnvestigative reports have
been mude available to the public: for example, the Senate Armied
Services Committee Report, which concemed the Department of
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Defense’s involvement in detaince abuses, was released in full in April
2009. The SSCI's Revised Report likewise ojight to be released.

Requesters seek disclosure of the SSCJ's n:écnlly revised report on
the CIA s rendition, detention, and interrogatipn program in the years
following 9/11.

With respect to the form of production} see 5 U.S.C.
§ 552(a)(3)(B), we requcst that the Revised R¢port be provided
elcctronically in a text-searchable, static-imagg format (PDF), in the best
image quality in the agency’s possession.

§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28|C.F.R. § 16.5(d); 32 C.F.R.
§ 286.4(d)(3); and 22 C.F.R. § 171,12(b). Thege is a “compelling nced"
for these records, as defined in the statute and regulations, because the
information requested is urgently needed by arj organization primarily
engaged in disseminating information in orderito inform the public about
actual or alleged government activity, 5 U.S.C. § 552(a)(6NE)(v); see
also 32 C.E.R, § 1900.34(c)(2); 28 C.I.R. § 16,5(d)(1)(ii); 32 C.T.R.

§ 286.4(d)(3)(ii); 22 C.F.R. § 171.12(b)(2). Injaddition, the records sought
relate to a “breaking news story of general public intercst.” 32 CF.R.

§ 1900.34(¢)(2) (providing for expedited procepsing when “the
infonmation is relcvant to a subject of public urgency concerning an actual
or alleged Federal govermment activity™); see gfse 32 C.F.R.

§ 286.4(d)(3)(ii)(A); 22 C.F.R. § 171.12(b)(2)()); 28 C.F.R.

§ 16.5(d)(1)iv).

A The ACLU is an organization primarily engaged in
disseminating information in order to inform the public

The ACLU is “primarily engaged in dis§eminating information”
within the mcaning of the statute and rclevant r¢gulations, 5 U.S.C.
§ 552(a)(6XEXVX(IT); 32 C.F.R. § 1900.34(c)2). 28 C.F.R.
§ 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 22 C.F.R. § 171.12(b)(2). See
ACLUv. Dep't of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential interest Lo a segment of the public, dscs its editorial skills to
turn the raw material into a distinct work, and distributes that work to an
audience” is “primarily engaged in disseminating information” (internal
citation omitted)); see also Leadership Conference on Civil Rightsv.

Gonzales, 404 F, Supp. 2d 246, 260 (D.D.C, 2005) (finding Leadership
4
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Conference—whosc mission is “to serve as the site of record for relevant :
and up-to-the-minute civil rights news and information” and to
“disseminate[] information regarding civil rights and voting rights to

cducute the public |and] promote effective civil rights laws”™—to be
“primarily engaped in the dissemination of information™),

Dissemination of inlonmation about aclual or alleged government
activity is a critical and substantial component of the ACLU’s mission and
work, The ACLU disseminates this informatipn to educate the public and
promote the protection of civil liberties. The ACLU’s regular means of’
disseminating and editorializing information obtained through FOIA
requests include: a paper newsletier distributed to approximately 450,000
people; a bi-weekly electronic newsletter distributed to approximately
300,000 subscribers; published reports, books,|pamphlets, and fact sheets;
a widely read blog; heavily visited websites, ifjcluding an accountability
microsite, hitp://www.aclu.org/accountability; land a video series.

The ACLU also regularly issues press feleases (o call atténtion to
documents obtained through FOTA requests, a§ well as other breaking
news.? ACLU attorneys arc interviewed frequently for news storics about
documents released through ACLU FOIA requests.

* See, ¢z, Release, American Civil Liberties Union, |Documents Show FBI Monitored
Bay Area QOccupy Movement, Sept. 14, 2012, hetp://www.aclu.org/node/36742; Press
Release, American Civil Liberties Union, FOIA Documdrnits Show FBI Using “Mosgue
Qutreach” for Irielligence Gathering, Mar. 27, 2012, hgp://www aclu.org/national-
sceurity/foin-documents-show-thi-using-mosque-outreagh-intelligence-gathering, Press
Release, American Civil Liberties Union, FOT4 Documepts Show FBI lilegally
Collecting Intelligence Under Guise of "Communily Outreach,” Dec. |, 2011,
hnp://www aclu.org/mational-security/fola-documents-show-ibi-illegaliy-collecting-
intelligence-under-guise-community; Press Relcase, American Civil Liberties Unlon,
FOI14 Documents from FBI Show Unconstitutional Racigl Profiling, Oct. 20, 2011,
http://www aclu.org/national-security/foia-documents-fbj-show-unconstitutional-racial-
profiling; Press Release, American Civil Libertics Union) Dacumenix Obtained by ACLU
Show Sexual Abuse of Immigralion Detainess is Widespread Nationul Problem, Oct. |9,

Liberties Union, New Evidence of Abuxe ar Bagram Ul
Disclosure Abourt Prison, Says ACLU, June 24, 2009,
securily/new-evidence-abuse-bugram-underscores-necd-f
says-aclu.

! See, «.g, Carrie Johnson, Delay in Releasing CJA
Wants More I'ime to Review IG's Findings on Detainee Breatment, Wash, Post, June 20,
2009 (quoting ACLU staff attomey Amrit Singh); Peter Rinn & Julie Tate, C/d Mistaken
on ‘High-Value ' Detainee, Document Shows, Wash. Post} June 16, 2009 (quoting ACLU
stafT uttorey Ben Wizner): Scott Shane, Lawsuits Force Disclosures by C LA, N.Y.
Tlmes, June 10, 2009 (quoting ACLU National Sccurity Broject director Jameel Jaffer);
Joby Warrick, Like FBJ, CIA Has Used Secrer ‘Lenters, Wash. Post, Jan. 25, 2008
(quoting ACLU staff attorney Melissa Goodman),

p://www.aclu.org/national~
ll-disclesure-aboul-prisons

port Is Sought; Justice Dep't

5
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The ACLU website specifically inclu

example, the ACLU maintains an online “To
compilation of over 100,000 FOIA docume

through the ACLU’s FOIA requests for info

records and government activities. Beyond wi
produced an in-depth telovision series on civil
included analyses and explanation of informarj
through FOIA,

AMETRICAN €IVl | IBERTICS
VNION FUGNIATION

The ACLU plans to analyze and disseni

information gathercd through this Request. The record requested is not
sought for commercial use, and the Requestersplan to disseminate the

Document 39-1 —Fited-02H15PageSSof48

TO: 7836133087

that allows researchers and
the public to conduct sophisticated searches of FOIA documents r¢lating
to government policics on rendition, detention, and interrogation.’
Another example is the ACLU"s “Mapping the FBI” portal, which
analyzes, compiles, and makes availuble to thd public records obtained
mation about the FBI’s racial
and ethnic “mapping” of American communities. From the Mapping the
FBI portal, users can search the FOIA documents by state and subject
matter in addition o accessing detailed commentary and analysis about the
bsites, the ACLU has
liberties, which has

on the ACLU has obtained

S g 1

s features on mformat:un
about actual or alleged government activity obtained through FOIA.Y For

Database,” a

nate to the public the

information disclosed as a result of this Request to the public at no cost.S

B. The record sought is urgently

about actual or alleged gover

eded 1o inform the public

ent activity.

‘The Revised Report is urgently needed Jo inform the public about

actual or alleged government activity; morcov:

, this document rclates to a

breaking news story of general public interest, §pecifically, the CIA's

rendition, detention and interrogation program

abusive techniques after September 11, 2001. §

d its authorization of

vee 32 C.FR.

§ 1900.34(¢)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii)A);

22 C.F.R. § 171.12(6)(2).

hitp:/fwww.aclu. org/hational-security/anwar-al-awlaki-ft

ia-request;

' See eg., http:flwww.aclu.orgjnaﬁmaksmﬁy!prjmr—dnme-foia:

hup://www.achi.org/mappingthefbl; http:/www.aclu.or,
hrp:/fwww.aclu.org/safefrec/lorture/csnioia.homl;
hup:/iwww.aclu.org/safefree/nsaspying/30022res200602
hutpi/fwww.aclu.org/patriotfoin; hitp://www.aclu.org/spyi
hitp./iwww.aclu.org/safelree/nationalsveurityletters/32 14

* hup//www.torturedatabuse.org.

national-securlty/bagram-foie;

17 hemi;
[iles; and

Dres2007 1011 himl,

* In addition to the national ACLU offices, therc are 5B ACLU affiliate and national

chapter oltices located throughout the United States and
turther disseminate ACLU material 1o local residents, sc
& variety of means, including their own websites, publice
the ACLU makes archived materials available at the Am
Archives al Prmceton University Library.
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We make this Request to further the pablic’s understanding of the
CIA’s program and the role of senior officials|in conceiving of and
authorizing the usc of abusive interrogation teghniques in the wake of

September 11, 2001, The public has and con
interest in the conduct of the CIA and other e
respect to ndividuals seized, detained, and in

acknowledged that the CIA used harsh and
techniques, Congress’s investigation sets fo.
account to datc ol what happened and why, an
findings be made public.

Over the past eighleen months, nation:

AMFRICAN CiviL LIBERTIES
UNICN | DUNDATION

record. In the run-up to the Committee vote o
December 2012, & host of articles and editoria

emphasizing how important it is for the results|of the SSCI's investigation

to be made public. See, e.g., Ed Pilkington, Se
Release Mammoth Report on CIA Interrogatio
Dec, 13, 2012, http://biLly/VECh2J; Carolyn

Torture Report May Conflict with Bin Laden Movie, SFGate Blog, Dec.

11, 2012, hitp://bitly/USwxpl; Matt Bewig, S¢|
Techniques May Remain Secrer, AllGov, Dee,
hetp://bit.ly/VLaX WE; Jim Kouri, Senare Dem
Interrogations During Bush Years, Examiner,

http://exm. nr/TZTQuk; Mark IToscnball, Sena:
Interrogation Program, Reuters, Dec, 6, 2012,
Editorial, Our View: Snowe, Commitiee Shoul
Portland Press Herald, Nov. 23, 2012, htip:/bit

Similarly, during the weeks leading up
Committec’s declassification vote, nationwide -
continued 1o emphasize the critical importance |
See, e g, Bradley Klapper, Feinstein Asks Whit
Report, Associated Press, Apr. 8, 2014, http:/bj
Joachim, Senate Panel Votes to Reveal Repori ¢
N.Y. Times, Apr. 3, 2014, hetp://nyti,ns/1ecjlaR
Taylor, & David Lightman, Senare Panel Ifinds
Terror Suspecis After 9-11, McClatchy, Apr. 3,
hrtp://bit.ly/1gzY EXj; David Ignatius, A4 Torfurd
Congress and the CIA, Wash. Post, Apr. 1, 2014
Marisa Taylor & David Lightman, C/4 ‘s Harsh

More Widespread Than Thought, Senate Investi|

-CV- - ment 39-1 Filed 01721715 Page 34 01 45
cv-01870-JEB Docu bl

rrogated for
counterterrorism purposcs, While U.S. intelligence officials have
reive interrogation

highlighted (he significance of the SSCI investigation for the public

P.8711

ues to manifest an abiding
ulive agencies with

he most comprehensive
it is imperative that its

news stories have

the Initial Report in
were published

ate Under Préssure to
, The Guardian (U.K.),
chhead, Dianne feinstein

ate Report on CiA Torture
0, 2012,

crats Urge Probe of CIA
cc. 7, 2012,

rs to Vote on Probe of CIA
tp://reut.rs/Rbul3T;
Release Torture Report,
ly/RYpVnt.

and following the
edia outlets have

bf the Revised Report.
> [House to Edil Torture

tly/1kwLrB1; David S,

n C.1A. Interrogations,

: Ali Watkins, Marisa
CIA Hlegally Interrogared
2014,

d Debare Between

, http://wapo.st/1hEjfEg;
Interregation Tactics
parory Found, McClatchy,

Apr. 1, 2014, hup://bit.ly/1hmoXPY; Greg Miller, Adam Goldman, &
Ellen Nukashima, Ci4 Misled on Interrogation Program, Senate Report
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Says, Wash. Post, Mar, 31, 2014, http://wapo.sv'lecujNM; Bradley
Klapper, Senate Report: Torture Didn't Lead o Bin Laden, Associated
Press, Mar. 31, 2014, http://bit.ly/1i52D0t; Mhrk Mazzetti, Senate Asks
C.1A. 1o Share lis Report on Interrogations, N.Y. Times, Dec. 17,2013,
http:/nyti.ms/l cetXgk.

The contents of the Revised Report wi]l inform urgent and ongoing
debate about the CIA interrogation program. The Revised Report
provides “the public with a comprehensive nagrative of how torture
insinuated itself into U.S. policy,” z narrative that “is of more than
historical interest” as the nation’s lawmakers ove forward. Editorial,
Free the Torture Report, L.A. Times, Apr. 27,(2012,
http/lat.ms/ImBMZ9.

I — Expedited processing should be granted.
UNIGM FDUNGATIUN

A Release of the record is in the

We request a waiver of search, review, jand reproduction fees on
the grounds that disclosure of the requested redord is in the public interest
because it is likely to contribute significantly t¢ the public understanding
of the United States government’s operations o activitics and is not
primarily in the commercial interest of the requester. 5 U.S.C.

§ 552(a)(4)(A)(iii); 32 C.F.R. § 1900.13(b)(2);|28 CF.R. § 16.11(k); 32
C.F.R. § 286.28(d); and 22 C.F.R. § 171.17.

The Revised Report will significantly contribute to public
understanding of the government's operations 9r activities. Moreover,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA [request will be available 10
the public at no cost. See 32 C.F.R. § 1900.13(b)(2); 28 C.F.R.

§ 16.11(k): 32 CF.R. § 286.28(d); 22 C.F.R. § 171.17.

Thus, & fee waiver would fulfill Congregs’s legislative intent in
amending FOIA. See Judicial Waich Inc. v. Rossorti, 326 F.3d 1309, 1312
(D.C. Cir. 2003) (“Congress amended FOIA to jensure that it be liberally
construed in favor of waivers for noncommercigl requesters.” (internal
quotation marks and citation omitted)); OPEN Government Act of 2007,
Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
v. Rose, 425 U.S. 352, 361 (1992)).
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B, The ACLU gualifies ay a reprgsentative of the news media.

A waiver of search and review fces 1s|warranted because the
ACLU qualifies as a “representative of the news media” and the Revised
Report is not sought for commereial use. 5 ULS.C. § 552(a)(4)(A)ii); see
also 32 CF.R, § 1900.02(h)(3); 28 C.F.R. § 116.11(k): 32 C.F.R.
§ 286.28(d); 22 C.F.R. § 171.17. Accordingly, fees associated with the
processing of this request should be “limitcd fo reasonable standard
charges for document duplication,”

The ACLU meets the statutory and regulatory definitions of'a
“representative of the news media” becausc ilfis an “entity that gathers
information of potential interest to a segment bf the public, uses its
cditorial skills to turn the raw materials into a [distinct work, and
distributcs that work to an andience.” 5 U.S.(. § 552(a)(4)(A)(i)(1I); see
ulyo Nat'l Sec. Archive v. Dep‘t of Def., 880 Fl2d 1381, 1387 (D.C. Cir.
1989); cf Am. Civil Liberties Union v. Dep’t df Justice, 321 F. Supp. 2d
24, 30 n.5 (D.D.C. 2004) (finding non-profit public intcrest group t¢ be
“primarily cngaged in disseminating information™). The ACLU is a
“representative of the news media™ for the sanje reasons that it is
“primarily engaged in the dissemination of infbrmation.” See Flec.
Privacy Jnfo. Ctr, v. Dep't of Def., 241 F. Supp. 2d 5, 10~15 (D.D.C.
2003) (finding non-profit public intcrest group that disscminated an
clectronic newsletter and published bovks was|a “representative of the
news media” for FOIA purposes).” Indeed, thé ACLU rccently was held
10 be a “rcpresentative of the news media.” Sepv. Women's Action
Network v. Dep't of Defense, No. 3;11CV1534 (MRK), 2012 WL
3683399, a1 *3 (D. Conn. May 14, 2012); see giso Am. Civil Liberties
Union of Wash. v. Dep't of Jusiice, No. CO 2RS1., 2011 WL 887731,
at *10 (W.D, Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“representative of the news media”), reconsideyed in pars on other
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011).

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing within ten (10) calendar
days. See 5 U.S.C. § 552(a)(6)(E)di)1); 32 C.E.R, § 1900.21(d); 28

7 On uccount of these factors, fees associated with redponding 1o FOIA requests are
regularly waived for the ACLU. For example, in October 2013, the Stute Depariment
granicd a fee waiver to the ACLU with respect to a request for docunents concemning the
United States’ targeting killing program. In June 2013, the National Security Division of
the Department of Justice pranted a fee waiver to the ACLU with respect 10 B request tor
documents relating to standards governing intelligence cgllection and the Division™s
Imerprutation of an executive order. Since at least 2002, lsovernment agencies ranging
from the Department of the Navy to the Department of Cpmmerce have granted the
ACLU fee waivers in connection with its FOIA requests.
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C.FR. § 16.5(d)4); 32 C.F.R § 286.4(d)(3);22 C.F.R. § 171.12(b).

[f the request is denied in whole or in [part, we ask that justi
. : ole or | you justi
all withholdings by reference to specific exemptions to the FOIA., We ¥
also asl; that you release all segregable portiohs of otherwise exempt
material,

‘ We reserve the right to appeal a decision to withhold any
information or to deny a waiver of fees.

Please furnish the applicable records to;

Ashley Gorski

Amcrican Civil Liberties Union
AMERICAN CivIL LIDERTIES 125 Bmdd S'reel
UNiON EDUNDATION 18th Floor

New York, NY 10004

Thank you for your prompt attention tg this matter.

L hereby certify that the foregoing is t
my knowledge and belief, See 5 U.S.C. § 552

e and correct to the best of
a)(6)(E)(vi).

_ Civil Liberties Union
Foundation

New York, NY 10004
Tel: 212,284.7305
Fax:212.549.2654
Email; agprski@aclu.org

10
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14-Jan-2015

- Director

Cm:l[n!:!ﬂgmneAgm:y

| Washinglon, D.C. 20505 | : .

Dear Director Panetta:
halﬂtﬂdﬂlﬁdMﬁd\?ﬁ.m MM&MCMMQ

Intelligence (the Commitiee) informed the Ceatral MGWWY(M)OHS
intention to’ mdndaﬁmmgbmwofdn%‘sdﬂmﬂmmdmgnﬁnn

' program. mmmmdmdmeww&wmu

well as 2 document request. *

. Tomdua-qrwu:kinnmmnhmsivewd-ﬁlﬂdymm.-mmim*‘ e
requires acoess to unredactad materials that will include the names of non- .,
supervisory CIA officers, lisisan partners, black-site locations, oroantain -+~
cryptooyms or pseudonyms. We appreciate the CIAs concern over the sensitivity.-
of this information: ' Our staff hes had numerous discussions with-Agency. officials
to identify appropriate procedures by which we can obtain the-informationneeded
for the study in a way that meets your security requirements. We agreathatthe

- Committee, including its staff, will conduct the study of CIA’s detention snd

interrogation program under the following procedures and understandings:

1. mmwdummbmmammmam;nﬂupmd
staffing requirements, the CIA will provids all Members of the Committee
and up to 15 Committee gtaff (in addition to our staff directors, deputy staffl
directars, and counsel) with access-to unredscted responsive information. In
addition, additionzl cleared staff may be given access to small portions of
the unredacted information for the purpose of reviewing specific documents
or conducting reviews of individual deteinees. These Committes steff have
mwﬂhmmﬁmdudmmmmmdwmm
dwdmagmmmfmdm.ﬁedmfomwmmﬂm

- compartment.

e
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_ IthoamhleLmnan
Ima2.2009 |

2.

FAPPROVED FOR

14-Jan-2015

CIA will mmmwmﬁm“&umnw” '
‘defined in Section 701(b) of the National Secyrity Act of 1947 (50US.C.
431(b)), available & a sscure. Agmcy electraniic Riading Room fatility

(Reading Roorm) which will permit Committee mﬁ‘ekmnnu:mub, sort,
Sling, mdprint capabilly. ,
medommmmmwaupmnﬁm

identify the names of non-supervisory CIA officers, lisison partners, or

black-site locations, ar contain cryptonyms or pseudenyms, CIA will

; m%mﬂmdooﬂuofﬁwdmmmtﬂ:nkndmgkm

4.

Rmnwdocmnentsothnﬁmnthmmﬂinedfnopmmndﬂuthndo

not identify the names of non-supervisory CIA officers, lisison partérs, or*
bleck-site locations, mooﬂumayptmumwmkaym:wﬁlhemde
available to the Committoc in the Committee’s Sensitive Oompu'unmmd

Information Facility (smmmmmgmmmmade.

ﬂ&-ﬁﬂmﬁdﬂa'm@mmmn&mhﬁnmm_l{mm
anetwork drive for Committee staff and Members. This network drive will
be segregated from CIA networks to allow access only to Committse staff
and Members., mmlyGAmployumammw{ﬂ:m!hfs
computer system will be CIA information tachnology personne! who will -
not be permitted to copy or otherwise share information from the system
with ather personnel, excent as otherivise authorized by the Committec.

Any documents genersted an the network drive referonced in peragraph S, as

well as any other notes, documents, diaft and final recommendations, reports

or other materials genersted by Committee staff or Members, are the
property of the Committee and will be kept at the Reading Room solely for
secure safekeeping and ease of reference. These documents remain
congressional racords in their entirety and disposition and control over these
records, even after the completion of the Committes's roview, lies

exclusively with the Committee. As such, these records are not CIA recards _

under the Rresdom of Information Act ar any other law. The CTA mey not
m

l
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June 2, 2009

xmagrmthuemadsmm:umdaﬁhngmﬁmm _
'&mmnh«w&mwmm&mpmmhmr :
written suthorization of the Commities. The CIA will peturn the records to.
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The SSCI approved today its report on CIA Detention and Interrogation.

Per the motion adopted by the Commitiee, we will be transmitting to the White House, the ODNI, the CIA,
and the Depatment of Jusiice a limited number of hard copies of the report for review.

We will send an official iransmittal letter tomorrow.

However, by explicit insiruction of the Chairman, and as specified in the motion, we will only provide
copies of the repon 1o specific individuals who are identified in advarice lo the Chaimman (through me).
Regards,

David =

David Grannis

Staff Direclor

Senate Select Committee on Intelligence
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United States Senator Dianne Feinstein

Apr 03 2014

Intelligence Committee Votes to Declassify Portions of

CIA Study

Washington—Senate Intelligence Committee Chairman Dianne Feinstein
(D-Calif.) released the following statement after the committee voted to
declassify the executive summary and conclusions of its landmark report on
the CIA’s Detention and Interrogation Program:

“The Senate Intelligence Committee this afternoon voted to declassify
the 480-page executive summary as well as 20 findings and conclusions
of the majority’s five-year study of the CIA Detention and Interrogation
Program, which involved more than 100 detainees.

“The purpose of this review was to uncover the facts behind this secret
program, and the results were shocking. The report exposes brutality
that stands in stark contrast to our values as a nation. It chronicles a
stain on our history that must never again be allowed to happen.

“This is not what Americans do.

“The report also points to major problems with CIA’s management of
this program and its interactions with the White House, other parts of
the executive branch and Congress. This is also deeply troubling and
shows why oversight of intelligence agencies in a democratic nation is so
important.

“The release of this summary and conclusions in the near future shows
that this nation admits its errors, as painful as they may be, and seeks to
learn from them. It is now abundantly clear that, in an effort to prevent
further terrorist attacks after 9/11 and bring those responsible to
justice, the CIA made serious mistakes that haunt us to this day. We are
acknowledging those mistakes, and we have a continuing responsibility
to make sure nothing like this ever occurs again.

“The full 6,200-page full report has been updated and will be held for
declassification at a later time.

“I want to recognize the tireless and dedicated work of the staff who
produced this report over the past five years, under trying
circumstances. They have made an enormous contribution. I also thank
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the senators who have supported this review from its beginning and
have ensured that we reached this point.”

Background

The report describes the CIA’s Detention and Interrogation Program
between September 2001 and January 2009. It reviewed operations at
overseas CIA clandestine detention facilities, the use of CIA’s so-called
“enhanced interrogation techniques” and the conditions of the more than 100
individuals detained by CIA during that period.

The executive summary, findings, and conclusions—which total more than
500 pages—will be sent to the president for declassification review and
subsequent public release. President Obama has indicated his support of
declassification of these parts of the report and CIA Director Brennan has
said this will happen expeditiously. Until the declassification process is
complete and that portion of the report is released, it will remain classified.

The Senate Intelligence Committee initiated the study of CIA’s Detention
and Interrogation Program in March 2009. Committee staff received more
than 6 million pages of materials, the overwhelming majority of which came
from the CIA, but also included documents from the Departments of State,
Justice and Defense. Committee staff reviewed CIA operational cables,
memoranda, internal communications, photographs, financial documents,
intelligence analysis, transcripts and summaries of interviews conducted by
the CIA inspector general while the program was ongoing and other records
for the study.

In December 2012, the committee approved the report with a bipartisan vote
of 9-6 and sent it to the executive branch for comment. For the past several
months, the committee staff has reviewed all comments by the CIA as well
as minority views by committee Republicans and made changes to the report
as necessary to ensure factual accuracy and clarity.

HitH
Permalink: http://www.feinstein.senate.gov/public/index.cfim/2014/4/senate-

intelligence-committee-votes-to-declassify-portions-of-cia-detention-
interrogation-study

Filed with TJ Appellate Exhibit 2860 (Gov)
13 April 16 Page 64 of 64

http://www.feinstein.senate.gov/public/index.cfm/press-releases?1D=de39366b-d66d-4f3e-... 1/21/2015
UNCLASSIFIED//FOR PUBLIC RELEASE



