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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN 'ATTASH, 
RAMZI BIN AL SHffiH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM AL 
HAWSAWI 

AE 231B 

ORDER 

Defense Motion to Require Government to 
Declare Whether Mr. al Baluchi May Be 

Meaningfully Acquitted 

22 May 2014 

1. On 4 October 2013, Mr. Aziz Ali (also referred to as Mr. al Baluchi) filed AE 231 (AAA) 

requesting the Commission compel the Government to declare whether Mr. Aziz Ali would be 

meaningfully acquitted and requested oral argument on the motion. Mr. Aziz Ali argued there 

are two reasons the Government must declare whether he wi11 be released following an acquittal: 

1) a meaningfu l trial must hold the possibility of punishment or reprieve for an accused; and, 2) 

due process requires the members at sentencing be informed whether or not an accused will be 

released. In its response (AE 231A), the Government averred this Commission is not the proper 

forum to determine the requested rel ief sought, and the authority to detain an individual is 

different from the authority to prosecute and punish for a criminal offense. The Government 

requested an opportunity to be heard only ifthe Commission granted Mr. Aziz Ali's request for 

oral argument. 

2. Discussion. The Accused's request requires this Commission operate outside of the scope of 

its jurisdiction. Congress set jurisdictional boundaries of this Commission in the 2009 Military 

Commission Act (M.C.A.): 
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A military commission under this chapter shall have jurisdiction to try persons 
subject to this chapter for any offense made punishable by this chapter, sections 
904 and 906 of this title ... or the law of war, whether such offense was committed 
before, on, or after September 11 , 2001, and may, under such limitations as the 
President may prescribe, adjudge any punishment not forbidden by this chapter ... 

10 U.S.C. § 948d (2009). This Commission is a comt convened to try alien unprivileged enemy 

belligerents for violations of the law of war and other offenses. Any action requiring the 

Commission to step outside of the jurisdictional limits set by Congress is not authorized. 

Additionally, compelling the executive branch of the federal government to make a declaration 

regarding an accused's detention status is a matter of policy and is outside the Commission's 

scope of authority. 

3. This Commission has jurisdiction over the punishment that the Accused may face if found 

guilty of any charges. There is a clear distinction, however, between punitive confinement 

resulting from these proceedings and the Accused's detention status. The Accused's detention 

status is governed by the Authorization for Use of Military Force (AUMF), Pub. L. No. 107-40, 

115 Stat. 224 (2001 ). 1 No authorization exists for sentencing authorities to change an accused's 

detention status, which is wholly based on non-punitive standards outside the Commission's 

jurisdiction. 2 

4. Mr. Aziz Ali's detention status is inappropriate for the members to consider during the 

findings phase of these proceedings. It is not relevant to the determination of whether the 

Government has proven the Accused's guilt beyond a reasonable doubt. This information is not 

necessary, as Defense argues, for the panel members to reach an appropriate verdict. 

1 "The AUMF empowers the President 'to use a ll necessary and appropriate force against those nations, 
organizations, or person he determines planned, authorized, committed, or aided the terrorist attacks that occurred on 
September L L, 200 L, or harbored such organizations or persons, in order to prevent any future acts of international 
terrorism against the United States by such nations, organizations or persons."' AUMF § 2a. "All necessary and 
appropriate force" includes the power to capture and detain those described in the congressional authorization. 
Hamdi v. Rumsfeld, 542 U.S. 507,519 (2004). 
2 See Discussion, Rule for Military Commission LOOI(c)(l)(B) for further iJiustration. The Rules for Military 
Commissions do not even allow for the Commission to assign sentencing credit for pretrial detention. 
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5. Determining what evidence may be presented to the Commission at sentencing, if findings of 

guilt are made, is not ripe for decision at this time. 

6. "In accordance with Rule for Military Commission (R.M.C.) 905(h) the decision to grant oral 

argument on a written motion is within the sole discretion of the Militaty Judge." 3 In this 

instance, oral ru·gument is not necessary to the Commission's consideration of the issue before it. 

The requested relief is outside the Commission's jurisdiction. 

7. Findings. Mr. Aziz Ali can be fully acquitted of criminal charges by the Commission. 

Whether he will be released upon acquittal, if it were to occur, is a matter of policy beyond the 

Commission's jurisdictional authority. 

8. Accordingly, the Defense motion (AE 231(AAA)) and request for oral argument are 

DENIED. 

So ORDERED this 22nd day of May, 2014. 

/Is// 
JAMES L. POHL 
COL, JA, USA 
Militaty Judge 

3 Military Commissions Trial Judiciary Rule of Court 3.5m (5 May 2014); see also R.M.C. 905h. 
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