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MILITARY COMMISSIONS TRIAL J UDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA AE200F 

v. Government Response 

KHALID SHAIKH MOHAMMAD, 
W ALID MUHAMMAD SALIH 

MUBARAK BIN ATTASH, 
RAMZI BINALSHIBH, 
ALI ABDUL AZIZ ALI, 

To Defense Motion to Dismiss Because 
Amended Protect ive Order # 1 Violates the 

Convention A gainst Torture 

M USTAFA AHMED ADAM AL 
HAWSAWI 

1. Timeliness 

3 October 20 13 

This Response is timely fil ed pursuant to Mili tary Comm issions T ri al Judic iary Rule of 

Court 3.7.c( I). 

2. Relief Sought 

The Prosecution respectfull y requests that the Comm ission deny the mot ion. 

3. Overview 

No court, including th is Comm iss ion, has juri sdiction to hear the defense claims under 

the Convention Against Torture, as that Convention is non-self-execut ing. Moreover, the 

princ ipal of j lls cogens does not confe r thi s Comm iss ion with juri sdict ion when domestic 

legislation has been enacted, as it has in thi s case. Finally, Amended Protective Order # I does 

not violate any rights of the Accused and hence should be immediately enforced, including its 

requirement that counsel for the Accused sign the memorandu m of understanding (MOU) long 

ordered by the Mili tary Judge. 

4. Burden of proof 

As the mov ing party, the defense must demonstrate by a preponderance of the ev idence 

that the requested relief is warranted . R.M .C. 905(c)( 1)-(2). 
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5. Fact", 

On 31 May 20 11 and 26 January 20 12, pursuant to the M.CA., charges were sworn 

against Khalid Shaikh Mohammad, Walid Muhammad Salih Bin Attash, Ramzi Binalshibh, Ali 

Abdu l Az iz Ali , and Mustafa Ahmed Adam a1 Hawsawi in connect ion with the September II , 

2001 attacks. The charges were referred jointly to a capital mili tary comm iss ion on 4 April 

20 12. The defendants were arraigned on 5 May 20 12. 

On II September 200 1, a group of a1 Qaeda operat ives hijacked four c ivilian airliners in 

the Uni ted States. As a result of the attacks, a total of 2,976 people were murdered . Numerous 

other c ivilians and military personnel were also injured. In response to these attacks, the Un ited 

States inst ituted a program run by the Centra l Intelligence Agency ("CiA") to detain and 

in terrogate a number of known or suspected high-va lue terrorists, or "high-value detainees" 

("HVDs"). This CIA program involves information that is class ified TOP SECRET/SENSITIVE 

COMPARTMENTED rNFORMATION ("TS/SCI"), the disclosure of which would cause 

except ionally grave damage to nat ional security. The five accused are HVDs and were thus 

detained and in terrogated in the CIA program . As such , the accused were exposed to class ified 

sources, methods, and act ivities. Due to the ir exposure to class ified informat ion, the accused are 

in a position to disclose class if ied in format ion publicly through the ir statements. 

On 6 September 2006, Pres ident George W. Bush offic iall y acknowledged the ex istence 

of the CIA program and announced that a group of HVDs had been transferred by the CIA to 

Department of Defense ("DoD") custody at Joint Task Force-Guantanamo ("JTF-GTMO"). See 

generally President George W. Bush, Remarks on the War on Terror, 2 Pub. Papers 1612 (6 

Sept.2006) . The accused were among the group of HVDs transferred to 000 custody, and they 

have since remained in detention at ITF-GTMO. 

Since 6 September 2006, a li mited amount of in format ion relating to the CIA program 

has been declassif ied and offic iall y acknowledged, often directly by the Pres ident. Th is 

information includes a general description of the program; descriptions of the various "enhanced 

interrogation techniques" that were approved for use in the program; the fact that the so-called 
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"waterboard" technique was used on three detainees; and the fact that information learned from 

HVDs in th is program helped to identify and locate a1 Qaeda members and di srupt plan ned 

terrorist attacks. See id.; CIA Inspector General, Special Rev iew: Counterterrorism Detention 

and Interrogat ion Act ivities (September 200 I-October 2003) (May 7, 2004), available at 

hl t p:/ 1m edi a . wash i ng ton post. com/wp-srv/n a t i onl docu m ents/c i a_report . pdf. 

Other in format ion related to the CIA program has not been declass ified or offic iall y 

acknowledged and, therefore, remains class ified. This class ified informat ion includes allegations 

involving: (i) the location of detention fac ili ties; (i i) the identity of cooperat ing forei gn 

governments; (i ii ) the identity of personnel involved in the capture, detention, transfer, or 

interrogation of detainees; (iv) interrogation techniques as applied to spec ific detainees; and (v) 

condi tions of confinement. Because competent and accountable authorities have detennined that 

the disc losure of th is class ified informat ion would cause except ionally grave damage to nat ional 

security, it is class ified at the TSISC llevel. 

On 26 April 2012, the government filed a Mot ion To Protect Against Disclosure of 

Nat ional Security Informat ion, and requested the military judge to issue a protect ive order 

pursuant to Mil itary Commission Rule of Evidence ("M .CR.E.") SOS(e). See AE 013 (App. 1-

46). M.C.R.E. 505(e) provides: "Upon motion of the trial counsel, the mili tary judge shall issue 

an order to protect against the di sclosure of any class ified in format ion that has been di sclosed by 

the Uni ted States to any accused or counsel, regardless of the means by wh ich the accused or 

counsel obta ined the classif ied in formation, in any mili tary comm ission under [the M.C.A.], or 

that has otherwise been provided to, or obtained by, any such accused in any such mili tary 

commiss ion." M.CR.E. SOS(e); 10 U.s.C § 949p-3 (same).1 The mot ion and its accompanying 

declarations set forth the class ified informat ion at issue in thi s case, the grave harm to nat ional 

I The requirement of appropriate protect ive orders is substantiall y identical to that enforced 
in federal c ivilian cr iminal trials involving classif ied in format ion. See Sect ion 3 of the Class ified 
Informat ion Procedures Act ("CIPA"), 18 U.S .c. App. 6 ("Upon motion of the United States, the 
court shall issue an order to protect against the di sclosure of any classif ied informat ion di sclosed 
by the United States to any defendant in any criminal case in a di strict court of the United 
States. "). 
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security that unauthor ized di sclosure of such informat ion would cause, and the narrowly-ta ilored 

remedies that seek to protect th is nat ional security informat ion. See AE 013. 

On 2 May 20 12, the American Civil Liberties Union and the American C ivil Li bert ies 

Union Foundat ion filed a Mot ion for Public Access to Proceed ings and Records, cha ll enging the 

government's proposed protect ive order. AE Ql3A. The Defense also filed object ions to the 

proposed order. AEO I3E, G. 

On 17 October 20 12, the mili tary judge entertained oral argument on the government's 

Mot ion To Protect Aga inst Disclosure of National Security Informat ion (AE 0 13) at Guantanamo 

Bay, Cuba. Tr ial counsel, counsel for the Accused, the Press, and the ACLU all part ic ipated in 

the proceeding. United States v. Khalid Shaikh Moha",mad et aI. , Unoffic ial/U nauthent icated 

Transcript ("Tr.") 670-8 14. On 6 December 20 12, the Military Judge issued a Ruling on 

Government Mot ion To Protect Aga inst Disclosu re of Nat ional Secur ity Informat ion (AE 0130) 

and entered Protect ive Order # 1 (AE 0 13P). In hi s 6 December 20 12 ruling, the Mili tary Judge 

made certa in findings as required by law, see AE 0130 at 3-5, including that the in formation 

classified by the government was, as a matter of law, "properl y class ified by the executi ve 

branch pursuant to Execut ive Order 13526, as amended, or its predecessor Orders, and [was} 

subject to protection in connect ion with th is mili tary commiss ion." 

Also in the 6 December 20 12 Protect ive Order, the Mili tary Judge also made certain 

findings; namely, that "this case invo lves classified national security information. . the 

di sclosu re of which wou ld be detrimental to national security." The Protective Order established 

procedures app licable to all persons who have access to, or come into possession of, class ified 

infoI111ation regardless of the means by wh ich those persons obtained that class ified in format ion. 

Id. 11 l. a. Specificall y, the Protective Order requires that members of the defense obta in a 

security clearance prior to accessing class ified in format ion; that the defense is precluded from 

di sclosing class if ied informat ion without prior authorization; that they prov ide not ice of intent to 

di sclose class ified informat ion during any pretrial or tr ial proceeding in accordance with 

M.C.R.E. 505(g); and that the Commiss ion could order the closure of proceedings to the pub lic 
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when necessary to protect aga inst the di sclosu re of class ified informat ion. Those procedures 

"apply to all aspects of pre-trial , tr ial, and post-trial stages in thi s case, including any appeals." 

Id. ~ La. 

On 9 February20 13, after considering certa in defense mot ions to amend the Protect ive 

Order, the M ilitary Judge issued a Supplementa l Ruling on the Government's Motion To Protect 

Aga inst Disclosure of Nat ional Security InfoI111at ion (AE 0 13Z) and entered Amended Protect ive 

Order # 1 (AE OI 3AA). The 9 February 20 13 Amended Protect ive Order mod ified ( I) paragraph 

2.k. (defining "[u]nauthorized di sclosure of classified information") and (2) paragraph 8.a.(I) 

(sett ing forth not ice requirements in mili tary comm iss ion proceedings) of the December 6,20 12 

Protective Order. See Amended Protect ive Order # I. 

After the issuance of Amended Protect ive Order # I , the Press and the ACLU each filed a 

pet ition for a writ of mandamus with the D.C. C ircu it Court of Appea ls. Counsel for Mr. Alj 

also filed a mot ion for leave to intervene in the press pet ition. On 27 March 20 13, the D.C. 

Circu it summarily denied both writs and the motion for leave to intervene. 

On 13 February 20 13, the M ili tary Judge had the fo llowing co lloquy with Defense 

counsel regarding the Memorandum of Understanding (MOU): 

MJ [COL POHL]: Let me ask you th is: Is there some reason preventing you guys 
from signing the MOU? 

LDC [CDR RUIZ]: Part of the reason is we st ill had ongo ing li tigat ion on very 
spec ific terms on what that final protect ive order was going to look like. 

MJ [COL POHL]: That's now done. 

United States v. Khalid Shaikh Mohammad et aI., Unoffic ial/U nauthenticated Transcript 

("Tr.") 2303 . At the conclusion of the February 20 13 hearing session, the Mili tary Judge advised 

Defense counsel that their fa il ure to s ign the MOU prevented them from receiving class ified 

di scovery: 
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MJ [COL POHL]: But I will tell defense that if you th ink you have some legal 
bas is not to fo llow, sign the MOU or follow the order, raise it to me now rather 
than later, because, aga in, you can't get the class ified discovery without it, and if 
you can't get the class ified di scovery without it, it raises quest ions of whether or 
not you can competently represent the accused in th is case. 

Tr. 2713. By the commencement of the June 2013 hearing sess ion, onl y one Defense team had 

signed the MOU. On 2 1 June 20 13, the Mili tary Judge informed Defense counsel that the 

suspense for s igning the MOU was the August hearing: 

MJ [COL POHL]: Yes . Okay. Let's put it th is way: If you have a lega l bas is -- and 
I'm always w illing to li sten to argument -- of why you don't have to s ign the 
MOU, I'mjust speaking to the four who have not s igned it, and you have a legal 
bas is for that, you are to file such a motion; otherwise, 1 expect compliance with 
the order by the next sess ion or, aga in , I' m always w illing to li sten why you are 
not go ing to do it. So if there is a suspense on that suspense at the 
next hearing to be resolved. 

Tr. 4 136-4137 . On 12 August 20 13, counsel for Mr. Hawsawi, Mr. Binalshibh , and Mr. Bin 

Attash fil ed a Defense Motion to Dismiss Because Amended Protect ive Order # 1 Violates the 

Convention Against Torture . See AE 200 (MAH, RBS, WBA). On the first day of the August 

sess ion, the Mili tary Judge inquired whether Derense counsel had s igned the MOU: 

MJ [COL POHL]: I will do th is sequentially, and understand if you have a legal 
reason 1 w ill enterta in it, but that order was signed in January and basicall y by 
fa iling to sign the MOU you are not rai s ing, to my knowledge, the legal object ion 
to not signing it -- you've bas icall y prevented the government from providing you 
with the discovery. So my question to each of them is do you have a legal reason 
of why you don't sign the MOU to get the class ified informat ion? 

Tr. 4226. Defense counsel infonned the M ili tary Judge that the ir just ificat ion for not s igning the 

MOU was based upon the instant mot ion: 

MJ [COL POHL]: Have you filed a mot ion that the MOU should not be s igned 
for some legal reason? 

DC [CDR RUlZ]: Yes, s ir. We in filed a convention against torture mot ion. 

MJ [COL POHL]: When did you file that? 
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DC [CDR RUlZj: We filed it very recently. 

MJ [COL POHLj: Like last week? 

DC [CDR RUlZj: Let me tell you why ---

MJ [COL POHL]: No, let me fini sh. You filed a mot ion based on convention 
aga inst torture signed when, the convention against torture? 

DC [CDR RUIZ]: J don't recall the specific date. 

MJ [COL POHLj: '98, '99 sound about ri ght? 

DC [CDR RUlZj: Okay. 

MJ [COL POHL] : So you have an order signed in January, you wait until August 
to file a legal object ion to the order filed in January based on legal precedence 
that has been in ex istence for 14 or 15 years, and I shou ld not treat that as you just 
ignored the mot ion or the order? 

Tr. 4227-4228. After add itional collOCJ uy, counsel for Mr. Hawsawi, Mr. Bin Attash, Mr, 

Binalshibh , and Mr. Mohanunad advised the Mili tary Judge that the sole imped iments to them 

signing the MOU were resolut ion of the outstanding AE 13 series of mot ions and the instant 

mot ion. See Tr. 4246-4246, 4257-4258, 4260, 4262-4263 . 

On 17 September 20 13, counsel for Mr. Ali filed a Not ice of Jo inder, Factual Supplement 

and Argument. See AE 200 (AAA). On 19 September 2013, counsel for Mr. Hawsawi filed a 

Factual Supplement. See AE200 (MAH Supp). 

6. Law and Argument 

The Defense filed the instant mot ion the week preced ing the scheduled August 2013 

hearing, all eging that the mot ion just ified their fa il ure to timely comply with the Amended 

Protect ive Order issued by th is Commiss ion on 9 February 2013. Counsel for Mr. Hawsawi, Mr. 

Binalshibh , Mr. Bin Attash , and Mr. Mohammad claim that they are unab le to sign the 

Memorandu m of Understanding issued by th is Commiss ion because its provisions vio late the 
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Convent ion Against Torture, a treaty that was ratified in 1994.2 In mak ing such a claim, counsel 

fa il to acknowledge that there are no individual ri ghts recognized by any domest ic court under 

the Convention Aga inst Torture. In hi s joinder f il ed on 17 September 20 13, counsel for Mr. Ali 

separately argues that the princ ipal of jus cogens confers th is Commiss ion with jurisdiction to 

hear claims under the Convention despite clear act ion by Congress in enact ing domestic law. 

The remaining arguments conta ined in both submiss ions merely rehash challenges to the 

Protective Order that have previously been li tigated prior to the Comm iss ion issu ing the 

Amended Protective Order. 

I. This Commission Lacks Jurisdiction to Hear Claims under the Convention 
Against Torture 

Amended Protective Order # I does not operate to ext ingu ish any individual ri ghts of the 

Accused under the Torture Convention because there are no individual ri ghts recognized by any 

domestic court under the Torture Convention. The Torture Convention is a non-self execut ing 

treaty. See S. Treaty Doc. No.1 00-20 (1988) (reservations and declarations of the Uni ted States 

Senate in ratifying the Torture Convention: "The Senate's advice and consent is subject to the 

following declarations: ( I) That the Uni ted States declares that the provisions of Art icles I 

through 16 of the Convent ion are not self-execut ing. "); see also 136 Congo Rec . S 17486-0 I, 

1990 WL 168442 (daily ed. Oct. 27, 1990). As such, it creates no jurisdiction in any federal court 

to hear an individua l' s claim for protection under the treaty and no ri ght of act ion in any 

individual. See Head MOll ey Cases, 11 2 U.S . 580, 598-99 (1884); Z & F Assets Realization 

Corp. v. HI/II, 11 4 F.2d 464, 470-7 1 (D.CCir. 1940), affd on other grounds, 3 11 U.S . 470, 489 

2 The United States signed United Nations Convention Aga inst Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment , 1465 U.N.T.S . 85, G.A. Res. 39/46, 39th Sess., 
U.N . GAOR Supp. No. 5 1, at 197, U.N. Doc. A139/5 1 ( 1984) (Torture Convention) on April 18, 
1988, ratified the Convention on October 21, 1994 and it entered into force in November 1994, 
subject to certain reservations, understandings, and declarations, includ ing a declaration that 
art icles 1- 16 of the Torture Convention were not self-executing and therefore required domestic 
implementing legislat ion. See Sen. Exec. Rpt. 101 -30, Ill. (2), Resolut ion of Advice and Consent 
to Ratification, (1990). 
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( 194 1); see also Haitiall Refugee Center, Illc. v. Baker, 949 F.2d I 109, 111 0 ( II th Cir. 1991) 

(per curiam) . 

In the Fore ign Affa irs Reform and Restructuring Act of 1998 ("FARRA"), Pub.L. No. 

105-277, 11 2 Stat. 268 1-822 FARRA, Congress passed legislation authorizing the Attorney 

General to promulgate regulat ions for implementing the Torture Convention. FARRA § 2242. In 

that leg islat ion, Congress expressly li mited the jurisd ict ion of any court to review any deci sion 

made on a cl aim for protect ion under the Convention, granting judicial review authorit y under 

onl y one set of c ircumstances- as part of the review of a fin al order of removal under Sect ion 

242 of the Immigration and Nationali ty Act (INA). [d. §2242(d). The regu lat ions ordered by 

Congress in FARRA § 2242(b) were promulgated by the Attorney General and became effect ive 

on March 22, 1999. See 64 Fed. Reg. 8478 (1999). These regulations were incorporated in to 

exist ing INS regulations in 8 C.F.R. Parts 3, 103, 208,235,238, 240,24 1, 253, and 507./d. 

Thus, until Congress passed implementing legislation and granted jurisdiction to federal 

courts to hear such a cause of act ion, no j uri sdiction ex isted in any federal court to hear a Torture 

Convention claim. See Diakite v. INS, 179 F.3d 553, 554 (7th Cir. 1999) (holding that neither the 

Torture Convention nor FARRA §2242 "is a grant of juri sdiction " for an ali en who is in 

deportat ion proceed ings pursuant to old INA section I06(a) and who is seeking protect ion under 

the Convention); Barapilld v. Reno, 1999 WL 627352, at * 12 ("Congress has not granted 

j urisdiction to federa l courts to hear cla ims involving the Torture Convention's protect ive 

provisions."); Calderoll v. Rello, --- F. Supp. 2d ---, 1999 WL 11 6227, *2 (N D.III. Feb. 22, 

1999) (holding that "the [Convention Aga inst Torture] was not intended to be se lf-executing and 

Congress has not given the federal courts j uri sdiction over individuals seeking to invoke its 

protect ive provisions. The forthcoming regulations ... cannot change thi s, for onl y Congress can 

expand or contract the jurisdiction of the federal courts") . See generally Igartlla De La Rosa v. 

Ul1ited States, 32 F.3d 8, 10 n.1 (1st Cir. 1994) (treat ies that are "not self-execut ing ... could not 

... give ri se to private ly enforceable rights under Uni ted States law") . Thus, even though the 
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Defense seeks protect ion in th is Commiss ion for ri ghts of the Accused under the Torture 

Convention, they have no such ri ghts enforceable in any court that Congress has not granted. 

In FARRA § 2242, Congress expressly lim ited jud ic ial rev iew of any indiv idual claim 

th at m ight arise under regu lat ions promu lgated in accordance with its directive, to that wh ich an 

alj en obta ins pursuant to review of a final removal order under INA sect ion 242. FARRA 

§ 2242(d) . Thus, prior to FARRA, no one claiming protect ion under the Torture Convention 

cou ld bring an indiv idual claim in federal court ask ing the court to review hi s claim; and after 

FARRA, no one other than an alj en who obta ins judic ial review of final removal orders pursuant 

to INA section 242 can find access to the federal courts for review of hi s or her claim for 

protect ion under the Convention. No other avenue of jud ic ial review of Torture Convention 

claims has been prov ided by Congress, so none ex ists. See Argentil1e Republic v. Amerada Hess 

Shippillg Corp., 488 U.S . 428, 433 ( 1989) ("We start from the settled propos ition that the 

subject-matter jurisdiction of the lower federal courts is determined by Congress' in the exact 

degrees and character wh ich to Congress may seem proper for the pub lic good. "') (quoting Cary 

v. Curtis, 44 U.S. (3 How.) 236, 245 ( 1845)); She/doli v. Sill, 49 U.S. (8 How.) 44 1,449 (1850) 

(holding that courts created by statute have no jurisdiction other than that wh ich has been 

conferred upon them by statute ). Therefore, if an ali en claiming protect ion under the Torture 

Convention has any "ri ght" to jud ic ial review of hi s or her claim, it is through judic ial review of 

a final removal order pursuant to INA sect ion 242, and not through any other general or spec ific 

jurisdictional prov is ion. No such order exists with respect to any of the Accused in th is case, and 

in fact, such an order would be contrary to the current prosecut ion where the Uni ted States is 

seek ing the death penalty against the five Accused for the murder of2,976 people on September 

11 ,200 1. Accordingly, the Defense motion fail s to state a claim that is cognizable and should 

therefore be denied. 
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IT The Principal of Jus Cogem.· does not Confer this Commission with 
Jurisdiction when Domestic Legislation has been Enacted 

In an apparent acknowledgement that the Torture Convention is non self-execu ting, the 

Defense in its joinder next claim that jus cogens or the princ ipals expressed under the Torture 

Convention are part of the domest ic law of the United States and therefore th is Comm ission is 

authorized to hear claims by the Accused. See AE 200 (AAA) . This argument is misplaced, 

however, and is merely an attempted end-run arou nd the clear and well -settled precedent that 

Congress has not granted any individual ri ghts under the Torture Convention. 

Internat ional1aw, whether in the form of treat ies or Uni ted Nat ions High Commiss ioner 

for Refugees Handbook, is not binding on domest ic courts or the Execut ive Branch where there 

is domestic legislat ion that addresses the law in quest ion, part icularl y where the legislation post-

dates an otherwise applicable treaty. Congress may "shut the door to the law of nations" either 

"expli citl y, or implicitly by treaties or statutes that occupy the field." Sosa v. Alvarez-Machaill, 

542 U.S . 692, 73 1 (2004) . "While ' internationa l law" is part of thi s nation's laws, internationa l 

law must give way when it conflicts with or is superseded by a federal statute . . . . " UI/ited 

States v. Howard-A rias , 679 F.2d 363, 37 1 (4th C ir. 1982 (c iting The Paquete Haballa , 175 U.S. 

677 ( 1900)). " It is well -sett led . . . that internationa l law controls on ly 'where there is no treaty, 

and no controlling executi ve or legislative act or judicial deci sion. ", Barrera-Echavarria v. 

Rison , 44 F.3d 144 1, 145 1 (9th Cir.), cerl. denied, 5 16 U.S . 976 (1995)( citing and quoting The 

Paquete Habal1a, 175 U.S . at 700, and c iting Alvarez-Mendez v. Stock, 94 1 F.2d 956, 963 (9th 

Cir. 199 1); accord Oliva v. u.s. Dep'l of illSlice, 433 F.3d 229, 236 (2d Cir. 2005)( clear 

congress ional act ion trumps customary in ternat ional law in immigration context as elsewhere); 

Bradvica v. INS, 128 F.3d 1009, 1024 n.S (7th C ir. 1997) ("[C]ustomary intemationallaw is not 

applicable in domest ic courts where there is a controlling legislat ive act, such as the statute 

here."). Hence, the Defense implicat ion that in ternat ional standards or treat ies trump 

congress ional passage of the INA is contrary to long-standing and we ll -establi shed precedent. 
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There are compelling policy reasons for clear legislat ive enactments to di splace purported 

private rights of action that might be divined from internat ional treat ies, includ ing the concern 

that c ivil claims by private part ies lack the accou ntability inherent in actions brought by 

government offic ials. See, e.g., Sosa v. Alvarez·Machaill, 542 U.S . 692, 727 (2004) ("The 

creat ion of a private right of act ion rai ses issues beyond the mere considerat ion whether 

underlying primary cond uct should be allowed or not, entailing, for example, a decision to 

perm it enforcement with the check imposed by prosecutorial discretion."). 

ITI Amended Protective Order #1 Does Not Violate Any Rights of the Accused 

Notwithstanding the extensive litigation preceding the Commiss ion's issuance of 

Amended Protective Order # I, the Defense waited an additional six months to rai se new 

challenges and to just ify the ir lack of compliance with the Memorandum of Understanding . As 

di scussed supra, th is Comm iss ion lacks jurisd ict ion to consider claims pursuant to the 

Convention Aga inst Torture. However, because it is unclear whether the Defense relies upon 

other author ity for some of the allegat ions conta ined in their mot ion, joinder, and supplement, 

the Prosecut ion addresses them on the merits .3 

The Defense claim that they are unable to carry out reasonable mitigat ion invest igation , 

alleging that this inabili ty constitutes ineffect ive ass istance of counsel; that the MOU and the 

Amended Protective Order impose an affinnat ive obligat ion on Defense counsel to sil ence the 

Accused and infringe the ri ght to seek redress for torture; that the Order effect ively prevents the 

Defense from us ing Guantanamo Bay medical records to seek an independent medical 

3 Although not briefed by the Defense in the mot ion, joinder, or supplement, counsel for Mr. 
Mohammad explained to the Mili tary Judge during the colloquy regarding his fail ure to sign the 
MOU, that: "There are a variety of problems there, and as I say, under Lankford v. Idaho I am 
ent itled to know what all the ru les are and where everyth ing sits before 1 make outcome
determinative decisions." Tr. 4245 . It is unclear however, how the Supreme Court 's decis ion in 
Lankford v. Idaho, 500 U.S . 11 0 (199 1) has any bearing on counsel' s ab ility to sign an MOU. 
The narrow issue before the Court in Lal1kford was whether the defendant's due process rights 
were violated when the sentencing judge fa il ed to give not ice of its in tention to impose the death 
sentence in sp ite of the State's not ice that it was not seeking the death penalty. 
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eva luat ion; and that the Order in terferes with the Defense attempts to invest igate and prove ill -

treatment because the Accused cannot discuss prior treatment with a foren sic invest igator. See 

AE 200 (MAH, RBS, WBA), p.8.; AE200 (AAA) section B.5; AE200 (AAA), Attachment B. 

These latest cha ll enges to the Amended Protective Order, issued on 9 February 20 13, 

merely rehash prev ious complaints that have been rejected by th is Commiss ion, or m isapprehend 

the order itse lf. As recognized by th is Comm iss ion in enacting Amended Protect ive Order # I, 

counsel are not prevented from di scuss ing any top ic with the Accused, inc lud ing informat ion 

orig inat ing from the Accused that is class ified. As a precondition for meet ing with the Accused, 

typical in cases involving threats to the nat ional security of the Uni ted States, all counse l were 

required to obtain a security clearance. Learned counsel in thi s case received clearances prior to 

the referral of this Commiss ion in May 20 12. To the extent that the Accused choose to meet 

with their counsel, they are free to di scuss any top ic, notwithstanding the fact that counsel are 

subject to handling requirements for class ified informat ion, as a condi tion of their security 

clearance. Accordingly, if counsel take notes during v isits, they are required to handle the notes 

at the appropriate class ificat ion level. In response to Defense complain ts rega rding the burdens 

of handling class ified informat ion, the Government narrowly tailored their obligat ions with 

respect to statements of the Accused so that onl y informat ion spec ificall y related to the C IA RDI 

program, that has not been offic iall y declassified, must be handled at the TS/SCllevel. That 

class ificat ion gu idance has been previous ly prov ided to Defense counsel and is summarized in 

paragraph 4(a)-(e) of Amended Protect ive Order # 1. 

The Order does not prevent the Defense from invest igat ing the case. Defense counse l are 

free to retain the serv ices of a variety of expert consultants, such as an independent medical 

profess ional, m itigat ion expert, or forensic invest igator, all at Govern ment expense, and request 

that they receive the appropr iate security clearance to enable them to engage with the Accused. 

There is ample ev idence in th is Comm iss ion that the Accused have been afforded generous 

opportuni ties for such resources, and, despite Defense all egat ions to the contrary, have 

unprecedented ab ility to seek ex parte review to th is Commission, of any Convening Authority 
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denial of such resources. Currently, the Prosecution is unaware, and the Defense have fa il ed to 

c ite in the instant motion, any pending request for expert medical or mitigation ass istance that 

has been denied to them based upon the Amended Protective Order. To the extent that the 

Defense be li eve they are enti tled to informat ion that has been redacted in medical records or in 

any di scovery, they may request that in format ion from the Prosecut ion or f il e a mot ion to compel 

di scovery. 

None of the provisions contained in Amended Protective Order # I or the MOU operate to 

sil ence the Accused. Rather, the order addresses the storage, use, and handling of classified 

infonnat ion in th is Comm ission. See 10 U.S.c. § 949p-3 ("Upon motion of the trial counsel, the 

mili tary judge shall issue an order to protect aga inst the di sclosure of any classified in format ion 

that has been disclosed by the Uni ted States to any accused in any mili tary comm iss ion under 

thi s chapter or that has otherwise been provided to, or obtained by, any such accused in any such 

military commiss ion."); M.C.R.E. 505(e) (same). Federal di strict courts routinely enter 

protect ive orders in terrori sm prosecutions to govern the obligations of the part ies with respect to 

class ified informat ion. See CIPA, § 3, 18 U.s.c. App. 6 ("Upon motion of the United States, the 

court shall issue an order to protect aga inst the di sclosu re of any classified informat ion di sclosed 

by the Uni ted States to any defendant in any cr iminal case in a di strict court of the Uni ted 

States."); Protect ive Order , United States v. Warsame, No. II CR 559 (S .D. N.Y. Sept. 9, 20 11 ) 

(Okt. 26); Mcxl ified Protect ive Order Pertaining to Class ified Infonnat ion, United States v. 

Gilailani, No. 98 CR 1023 (S D.N.Y. July 2 1, 2009) (Okt. 765) (App. 363-383); Protect ive 

Order, United States v. Alllawi, No. 06 CR 7 19 (N.D. Oh io July 17,2006) (Dkt. 11 6); Protective 

Order, United States v. MOlIssaolli , No. 0 1 CR 455 (E.D. Va. Jan. 22, 2(02) (Okt. 54); Protective 

Order, United States v. Bin Laden, No. 98 CR 1023 (S D.N.Y. July 29, 1999) (Okt. 78). There is 

nothing remarkable about the Commission's decision to enter a protective order in thi s case, nor 

is there is anyth ing remarkable about Amended Protective Order # I. 

Although exp lic itly rejected by thi s Comm ission in issu ing Amended Protective Order 

# I, the Defense aga in challenge whether informat ion orally conveyed by the Accused can be 
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class ified. See AE 200 (AAA), sect ion 2(b) . In thi s latest attempt, the Defense argue that 

classifying such informat ion violates in ternat ional law. As discussed supra however~ th is 

Comm iss ion has no jurisdiction to review claims made under the Torture Convention, nor is 

internat ional law binding on domestic courts where there is controlling execut ive or legislat ive 

act or judic ial deci sion. 

The Defense seek to define what constitutes class ified informat ion, despite clear and 

controlling precedent from the Supreme Court that classification determinations are a matter 

committed solely to the Execut ive Branch. See, e.g., Department of the Na vy v. Egan, 484 U.S . 

5 18, 527 ( 1988) ("The authori ty to protect [classif ied] informat ion fall s on the President as head 

of the Executi ve Branch and as Commander in Chief.") . The Supreme Coun has recogni zed this 

broad deference to the Execut ive Branch in matters of nat ional security, holding that " it is the 

responsibility of the Director of Central In te lligence, not that of the judic iary, to we igh the 

variety of subtle and complex factors in detennining whether di sclosure of informat ion may lead 

to an unacceptab le ri sk of comprom ising the Agency 's intelli gence-gathering process." CiA v. 

Sims, 47 1 U.S . 159, 180 ( 1985). This responsibili ty properl y fall s to the Execut ive Branch 

because it alone is in a pos ition to we igh such factors. 

Because the accused have been exposed to highly classified sources and methods, the 

public disclosure of wh ich reasonably could be expected to cause except ionally grave damage to 

nat ional security, the Execut ive Branch properl y determined that statements of the accused 

related to the five categor ies enumerated in Amended Protective Order # I are class ified. 

Execut ive Order No. 13,526 authorizes the class ificat ion of " infonnat ion" that can be conveyed 

orall y. See Exec. Order No. 13,526, § 6.1 (1), 75 Fed. Reg. 707, 728 (Dec. 29, 2(09) (App. 406) 

(defining "[i]nformation [as] any knowledge that can be communicated or documentary material, 

regardless of its physical fonn or character istics, that is owned by, is produced by or for, or is 

under the control of the Un ited States Government"). Such oral informat ion may include the 

personal observat ions of the accused because those observat ions relate to certa in post-capture, 

treatment-related subjects determined to be class ified by the Execut ive Branch. Amended 

15 

Filed with T J Appellate Exhibit 200F (KSM et al.) 
3 October 20 13 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 
Page 150f20 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

Protective Order # 1 memorial izes the Executi ve Branch's class ification determination, stat ing 

that the "observations and experi ences of an acclIsed" are class ified . See AE I3AA para. 2.g.(5) .4 

This class ificat ion determination was addressed by the D.C. Circuit in ACLU v. DOD, 

628 F.3d 6 12 (D.C. C ir. 20 II ). There, the ACLU argued "the government lacks the authority to 

classify information derived from the detainees' personal observations and experiences." /d. at 

623. The D.C. Circuit d isagreed, exp laining the "ACLU's argument is irrelevant to the rea li ty 

that the in format ion that the CIA wishes to withho ld is within the government's contro l. " Id. 

The D.C. Circui t concluded " [t]here is simply no lega l support for the ACLU's argument that the 

government lacks the author ity to class ify the informat ion withhe ld from the [Combatant Status 

Review Tribunal] documents." Id. 

Although the Defense argue that these terms in Amended Protect ive Order # I v iolate 

internat ional law, they fa il to acknowledge that the language as it rel ates to the personal 

observat ions of the accused is materiall y identical to federa l court precedent on th is issue and is, 

therefore, authoritative. The Un ited States District Court for the Southern District of New York 

entered a mcxl ified protect ive order in Ullited States v. Ghailalli with the same protect ions for 

class ified sources and methcxls for a detainee who was previously held in CIA custody. 

Compare 6 December 20 12 Protective Order '1\ 2.g.(5) ("[T]he tenn ' information' shall include, 

4Th is Comm ission may not conduct a de 1I0VO review of the Executive Branch' s dec ision to 
class ify in format ion, nor should it review the class ificat ion level ass igned to infonnat ion by the 
Execut ive Branch. See, e.g., M.C.R.E. 505(£), Discussion (stat ing the mili tary judge should 
simpl y detennine "that the material in question has been class ified by the proper authorities in 
accordance with appropriate regulations"). While acknowledging the fundamental role that 
courts serve in ensuring that the ri ghts of an accused are protected and that procedures are fa ir, 
courts consistently have recognized the princ iple that neither an accused nor the courts can 
challenge the class ificat ion of in formation. See, e.g., United States v. Smith, 750 F.2d 12 15, 
12 17 (4th C ir. 1984), vacated 011 other groullds, 780 F.2d 11 02 (4th Or. 1985) (en banc); see 
also UI/ited States v. Are/, No. 04-CR-402, 2007 W L 6035 1 0, at * 1-*4 (N D. N.Y. Feb. 22, 2007) 
("The Court's function in a CIPA case is not to hold mini -trial s in wh ich the Judic iary- not the 
Execut ive Branch- becomes the arbiter of thi s Country's national security."), afi'd, 533 F.3d 72 
(2d C ir. 2008); United States v. Moussaoui, 65 F. App'x 881, 887 n.5 (4th Cir. 2003). The 
defense may not challenge the government's dec ision to class ify infonnat ion so long as that 
deci sion complies with the applicable Execut ive Order. See Exec. Order No. 13,526,75 Fed. 
Reg. 707 (Dec. 29, 2(09) (App. 384-409) . 
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without li mitation, observat ions and experiences of an accused . . . . "), alld 9 February 20 13 

Protective Order 'JI2 .g.(5) (same), with Modified Protective Order Pertaining to Class ified 

Informat ion ~ 3.c., United Statesv. Ghailani, No. 98 CR 1023 (S .D.N.Y. July 2 1, 2009)(Dkc 

765) ("[T]he tenn ' information' shall include without limitation observations and experi ences of 

the Defendant . . . . " ). The Ghailani protect ive order is based on CIPA, wh ich Congress 

determined should be author itat ive in the interpretat ion of M.C.R.E. 505 (the mili tary-

commiss ion rule relating to classified in format ion). See 10 U.S.c. § 949p- l (d); M.C.R.E. 

505(a)(4). There is s imply no legal support for the Defense claim that the ab ili ty to classify 

infonnat ion that can be conveyed orall y const itutes a v iolat ion of internat ional or domestic law. 

The Defense also all ege that classify ing the observat ions and experiences of the Accused 

prevents the Defense from seeking redress through legislat ive, jud ic ial, executive processes, in 

the public arena, and in internat ional and foreign fora. See AE 200 (AAA), sect ion B.I , 2. The 

Prosecution is unaware, and the Defense has fa il ed to c ite any authority for the propos ition that 

the Accused have advocacy ri ghts outs ide the current Commiss ion and consequently, cannot 

show that any rights of the Accused are violated by Amended Protect ive Order # I. 

Finall y, the Defense claim that the Accused experience " much harsher conditions of 

confinement" than the ir circumstances warrant, not because they pose a ri sk of danger to 

themselves and others, but to prevent them from convey ing informat ion. Id. at B.3. It is unclear 

what conditions the Defense believe wou ld be appropriate for the Accused other than a pass ing 

reference to the communal li ving conditions of other detainees at Guantanamo Bay. Id. The 

Defense fa il to c ite any lega l basis for the ir claim and fail to ack nowledge that the Accused are 

senior leve l assoc iates of an internat ional terrorist organi zat ion and are be ing prosecuted for the ir 

part ic ipat ion in the worst terrorist attack in the hi story of the Uni ted States. Here, the Defense 

have utterl y failed to carry the ir burden of establi shing that Amended Protect ive Order #1 

violates the rights of the Accused, part icu lar ly in light of the Supreme Court 's requirement that 

matters of security within the inst itut ional sett ing are left to the sound and princ ipled discretion 

of prison administrators. Boullds v. Smith, 430 U.S . 8 17, 832-33 (1977); Lewis v. Casey, 5 18 
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U.S. 343, 363 (1996); see also, Bell v. Wolfish , 441 U.S . 520, 547 (I 979)(Courts accord prison 

offic ials "wide-ranging deference in the adopt ion and execut ion of po li c ies and pract ices that in 

the ir judgment are needed to preserve in ternal order and di sc ipline and to maintain inst itut ional 

security ."). 

7. Oral Argument 

The Prosecution wa ives oral argument and requests that the matter be submitted on the 

plead ings . 

8. Witnesses and Evidence 

None. 

9. Additional Information 

None. 

10. Attachments 

A. Certif icate of Service, dated 3 October 20 13. 

Filed with T J 

Respectfu ll y submitted, 

IIsll 
Joanna Baltes 
Deputy Trial Counsel 

Mark Mart ins 
Ch ief Prosecutor 
M ili tary Comm iss ions 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 

I cert i fy that on the 3rd day of October 2013, I filed AE 200F, the Government Response To 
Defense Mot ion to Dismiss Because Amended Protect ive Order # 1 Violates the Convention 
Aga inst Torture with the Office of M ilitary Comm iss ions Tr ial Jud ic iary and I served a copy on 
counsel of record. 
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IIsll 
Joanna Baltes 
Deputy Trial Counsel 
Office of the Ch ief Prosecutor 
Office of Mili tary Comm iss ions 
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