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UNITED STATES OF AMERICA 

v. 

KHALlD SHAIKH MOHAMMAD, WALlD 
MUHAMMAD SALIH MUBARAK BeN 
'ATTASH, RAMZI BeN AL SHIBH, ALI 
ABDUL-AZIZ ALl , MUSTAFA AHMED 

ADAM AL HA WSA Wl 

t. Timeliness: Th is pleading is timely fil ed. 

2. Relief Reguested: 

AE200(AAA) 

Mr. al Baluchi's Notice of Joinder, Factual 
Supplement & Argument to 
Defense Motion to Dismiss 

Because Amended Protective Order # 1 Violates 
the Convention Aga inst Torture 

17 September 2013 

a. If an OCA has actua ll y classified the observations and exper iences of Mr. al Baluchi 

about his torture , the military comm iss ion should dismiss the charges for violation of intemational 

law guarantee ing the right to speak about and seek redress for torture and other forms of cruel, 

inhuman, or degrading treatment. 

b. In the alternative, if an OCA has not actuall y classified the observations and 

experiences ofMr. al Baluchi about his torture , the military commission should amend AEOl3AA 

Amended Protective Order # I as follows: 

Paragraph Current language Proposed revision 

2(g)(5) In add ition, the tenn " infonnation" In aEiEiiti9B, t-The tenn " infonnation" sha ll 
sha ll include, without limitation, not include, ',~ ' id~9Ht Iimitati9B, 
observations and expen ences of an sessfvRtisAs Rns iHij9sfisB8ss statements 
accused with respect to the matters set of an accused with respect to the matters 
forth 111 subparagraphs 2g(4)(a)-(e) , set forth 111 subparagraphs 2g(4)(a)-(e) , 
above. above. 

3. Overview: 

lnternational law, including the Convention Aga inst Torture and the international legal 

nonns it reflects, establi shes a legal regime which prohibits nations from committing torture or 
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silencing those who have been tortured, and requires nations to provide redress to victims of 

torture. Amended Protective Order # l attempts to silence Mr. al Baluchi's complaints about his 

torture by defining his "observations and experiences" as classified. This provision prohibits Mr. 

al Baluchi from advocating for redress in U.S. venues and international fora, a right guaranteed to 

him by intemationallaw. The purported classification of Mr. al Baluchi's torture also interferes 

with his ability to investigate and prove his claims, as well as subjecting him to harsher conditions 

of confinement. Perhaps most fundamentally, this provision prevents Mr. al Baluchi from 

obtaining rehabilitation from his experience of torture. 

4. Burden of Proof: The defense bears the burden of proof. 

5. Facts: 

a. Mr. al Baluchi adopts paragraphs 5.A-C of AE 200(MAH,RBS,WBA) Defense Motion to 

Dismiss Because Amended Protective Order # I Violates the Convention Against Torture. 

b. Mr. al Baluchi adopts and paragraphs 3(b)(ii)-(v i) of AE 200 (Mohammad) Mr. 

Mohammad's Notice of Joinder, Factual Supplement & Argument to AE 200(MAH,RBS, WBA) 

Defense Motion to Dismiss Because Amended Protective Order #1 Violates the Convention 

Against Torture, subject to the proviso that the facts pertaining spec ifically to Mr. Mohammad's 

experiences are adopted herein on information and belief only. 

6. Argument: 

A. International law, including the Convention Against Torture, 
guarantees the right to speak about and seek redress for torture and other 
forms of cruel, inhuman, or degrading treatment. I 

I This motion is limited to international law regarding torture or other cruel , inhuman, and 
degrading treatment or punishment. Customary intemational law also prohibits enforced 
disappearance, prolonged arbitrary detention, and a consistent pattern of gross violations of 
intemationally recognized rights. See, e.g., Restatement (Third) of the Fore ign Relations Law of 
the United States § 702 (1987) [hereinafter Restatement (Third)]. Other motions may address 
these elements of customary intemational law. 
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The abili ty to te ll someone about torture, and to ask them to do something about it, is 

integra l to the freedom from torture . The definition of the exper ience of abuse as "classified 

infonnation" in Amended Protective Order # 1 robs the internationa l regime aga inst torture of all 

meaning: torture is prohibited, but so is attempting to describe the torture and stop it from 

happen ing aga in. The "observations and exper iences" provision of Amended Protective Order # 1 

damages not only the defense but also the fabric of the intemationa l nonn aga inst torture . 

t. International law prohibits torture and other forms of CIDT. 

Freedom from torture is a universa ll y acknowledged right. All nation States are obligated 

to prevent and punish torture as a preemptory rul e of internationa l law: the prohib ition of torture is 

a jus cogens nonn, pennitting no derogation.2 As such, no counterva iling interest/ incl ud ing 

2 See, e.g., Restatement (Third) § 102 Comment k ("Peremptory norms of internationa l law (j us 
cogens) . Some rul es of internationa l law are recognized by the internationa l community of states 
as peremptory, pennitting no derogation . These rul es preva il over and inva lidate internationa l 
agreements and other rul es of international law in confl ict with them. Such a peremptory nonn is 
subject to mod ificat ion on ly by a subsequent nonn of internationa l law hav ing the same 
character.") . 
3 See Genera l Assembly reso lution 39/46 of 10 December 1984 (Convention aga inst Torture and 
Other Crue l, Inh uman or Degrad ing Treatment or Pun ishment) (here inafter "CAT"), Art. 2(2) 
("No exceptiona l c ircumstances whatsoever, whether a state or war or a threat of war, interna l 
po li tica l stabili ty or any other publi c emergency, may be invoked as a j ustificat ion of torture ."); 
CAT Genera l Comment No. 2 ,/5; CCPR Genera l Comment No. 20,/3 (1992) . 
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fight ing terrorism,4 justifies v iolating the universa l proh ibition aga inst torture .5 The Un ited States 

has repeated ly procla imed its recogn ition of th is princ iple to its citizens and to the world.6 

The prohibition aga inst torture is a paradigmatic example of customary internationa l law/ 

a source ofintemationallaw separate from international agreements .8 The United States is bound 

to protect and defend the ind ividual right to be free of torture as ajlls cogens rul e of customary 

internationa l law, wh ich binds j udicial bod ies of the United States, including the mili tary 

. 9 
commiSSions. 

The prohibition is also enshrined in numerous internationa l agreements 10 that define 

torture I I and describe the internationa l reg ime effecting its proh ibition . As part of its adherence 

4 See, e.g., CAT Genera l Comment No. 2 ~ 5; CCPR Human Rights Committee, Concluding 
Observations: Sweden, CCPRlC0!74/SWE ' / 12(a) (2002); Report of the Comm ittee Aga inst 
Torture , AJ57/44 ' / 17 (2002); CCPR Human ltights Committee, Concluding Observations: Peru, 
CCPR/C!79/Add .67 , 355 (1996) . 
5 See, e.g., Restatement (Third) § 702 CA state v iolates internationa l law if, as a matter of state 
po li cy, it practices, encourages, or condones ... (d) torture or other cruel, inhuman, or degrad ing 
treatment or punishment .... "); CAT Genera l Comment No. 2 ~ 1, CAT/CIGC/2 (2008) ("S ince 
the adoption of the Convention Aga inst Torture , the abso lu te and non-derogab le character of th is 
prohibition has become accepted as a matter of customary internationa l law."). 

See, e.g., In itial Report of the Un ited States to Committee Aga inst Torture, CA T/C/281 Add .5 (9 
February 2000) (2000),/ 100 ("Torture cannot be j ustified by exceptiona l c ircumstances, nor can 
it be excused on the bas is of an order from a superior officer.") ; Second Per iod ic Report of the 
United States to the Committee Aga inst Torture, CAT/C/48/Add.3 (29 June 2005), 1159 ("[O]n 
June 26, 2004, honor ing the U.N . Internationa l Day in Support of Victims of Torture, Pres ident 
[George W.} Bush reaffirmed the U.S. commitment to ending torture and stated that the U.S. 
'stands aga inst and will not to lerate torture ."') 
7 See, e.g., Sosa v. Alvarez-Machain , 542 U.S. 692, 762 (2004) (Breyer, 1. concurr ing in part and 
concurring in the judgment) ; United States v. Bellaizac-Hurtado, 700 F.3d 1245, 1260 n.4 (11[h. 
C ir. 2012) (Barkett, J ., spec iall y concurring); YOllSUJ V. Samantar, 699 F.3d 763, 775 (4[h. C ir. 
2012); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 777 (D.C. C ir. 1984) (Edwards, J., 
concurr ing) ; FilO/-liga v. Pena-lrala, 630 F.2d 876, 883 (2d C ir. 1980) . 
8 See, e.g., Restatement (Th ird) § 102 (1) Sources of Internationa l Law ("A rul e of internationa l 
law is one that has been accepted as such by the internationa l community of states (a) in the fonn 
of customary law; [or} (b) by internationa l agreement.. . ") . 
9 The Nereide, 13 U.S. 388, 423 (1815) (Marsha ll, c.l.) ("[T]he Court is bound by the law of 
nations wh ich is part of the law of the land .") . 
10 See, e.g., Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
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to the uni versa l nonn prohibiting ill -treatment, the United States s igned and ratified the U.N . 

Convention Aga inst Torture (CAT), the cornerstone of the internationa l regime against torture and 

other forms of cruel, inhuman, and degrading treatmentl 2 (coll ectively ca ll ed " ill -treatment,,) .13 

III -treatment includes the infliction of mental as we ll as physical suffering.14 

Punishment, S . Treaty Doc. No. 100-20 (\988), 1465 U.N .T.S. 113; Amer ican Convention on 
Human Rights, Art. 5, OAS Treaty Series No. 36 at 1, OAS Off. Rec. OEAlSer4 v1ll23, doc. 21 , 
rev 2 (Eng li sh ed., 1975); Inter-Amer ican Convention to Prevent and Punish Torture, Art. 1, OAS 
Treaty Ser ies No. 67; reprinted in Basic Documents Pertaining to Human Rights in the 
Inter-American System, OAS/Ser.LN Il .4 Rev. 9 (2003) ; lntemational Covenant on C ivil and 
Political Rights (ICCPR), Art. 7, U.N . General Assembly Res. 2200 (XXI)A, U.N . Doc. N6316 
(Dec. 16, 1966) ; Declaration on the Protection of All Persons from Being Subjected to Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 3452 (XXX), annex, 30 
UN GAOR Supp. (No. 34) at 91 , UN Doc. NI0034 (1975) [here inafter Declaration on Torture]; 
see also Filartiga v. Pena-Irala, 630 F.2d 876, 883 (2d Cir. 1980). 
II "Torture" is defined in the CAT as "any act by which severe pain or suffer ing, whether physical 
or mental , is intentiona ll y inflicted on a person for such purposes as obta ining from him or a third 
person infonnation or a confession, punishing him for an act he or a third person committed or is 
suspected of having comm itted, or intimidating or coerc ing him or a third person, or for any reason 
based on discrimination of any kind , when such pain or suffer ing is inflicted by or at the instigation 
of or with the consent or acquiescence of a public offic ial or other person acting in an offic ial 
capac ity . It does not include pain or suffering aris ing on ly from, inherent in or incidenta l to 
lawfu l sanctions." CAT Art. 1(1) ; see also, e.g., Turkson v. Holder, 667 F.3d 523, 526 (4th Cir. 
2012); Declaration on Torture ' 11 (I) . The Un ited States "understands that, in order to constitute 
torture, an act must be spec ifica lly intended to inflict severe physical or mental pain or suffer ing 
and that mental pain or suffering refers to prolonged mental hann resulting caused by or resulting 
from: (1) the intentional infliction or threatened infliction of severe physical pain or suffer ing; (2) 
the adm inistration or application, or threatened administration or application, of mind alter ing 
substances or other procedures calcul ated to disrupt profoundly the senses or the personality; (3) 
the threat of imminent death; or (4) the threat that another person will imminently be subjected to 
death , severe physical pain or suffer ing, or the administration or app li cation of mind alter ing 
substances or other procedures calcul ated to disrupt profoundly the senses or personality." U.S. 
Reservations, Declarations, and Understand ings, Convention Aga inst Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, Cong Rec. S 17486-01 ' 111(1 )(a) (1990); see also 
MCRE 304(b)(3). 
12 The Un ited States ratified the Convention aga inst Torture in October 1994, and the 
Convention entered into force for the Un ited States on 20 November 1994. initial Report of the 
United States to Committee Aga inst Torture, CAT/C/28/Add.5 (9 February 2000), ~ 3. 
13 The Un ited States cons iders "crue l, inhuman or degrading treatment or punishment" to mean 
the cruel and unusual punishment prohibited by the Fifth , Eighth, and/or Fourteenth Amendments. 
See U.S. Reservations, Declarations, and Understand ings, Internationa l Covenant on C ivil and 
Political Rights 11 1(3), 138 Cong. Rec. S4781-01 (1992) ; U.S. Reservations, Declarations, and 
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The United States was instrumenta l in the development and wide adoption of CAT, 15 and 

has repeated ly expressed a national commitment to "the full and effective implementation of its 

ob ligations under the Convention [Aga inst Torture1 throughout its terr itory." 16 The United 

States has wide ly procla imed that "[t]he absolu te prohibition of torture is of fundamenta l 

importance to the United States.,,17 In the Torture Victims Re lief Act, Congress found that, "The 

American people abhor torture by any government or person . "I ~ 

The law of war- also known as international human itarian law- also clearl y proh ibits 

torture, cruel or inhuman treatment and outrages upon personal dignity, in particular humiliating 

Understand ings, Convention Aga inst Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, Cong Rec. S17486-01 ' 1 [(I) (1990); see also MCRE 304(b)(4) . ''In practice , the 
defin itional threshold between ill -treatment and torture is often not clear." CAT Genera l 
Comment No. 2'1 3. The difference between torture and CIDT is a matter of degree rather than 
kind . See, e.g, Doe v. Nestle, SA, 748 F. Supp. 2d IOS7, 1077 (CD. Car 2010). 
14 See CCPR Genera l Comment No. 20 '1 5 (1992); Periodic Report of the United States of 
America to the Un ited Nations Committee Aga inst Torture (Th ird, Fourth, and Fifth Reports), ~ 12 
(Aug. 12, 2013) (http: //www.state .gov/ j/drlJrls/213055 .htm; last visited on 17 September 2013) 
[here inafter US Th ird CAT Report] ("[T]he United States agrees that the intentional infli ction of 
menta l pa in or suffering was appropr iate ly included in the definition of torture to re fl ect the 
increasing and deplorable use by certa in States of various psychological fonns of torture and 
ill-treatment, such as mock executions, sensory depri vations, use of drugs, and confinement to 
menta l hosp ita ls.") 
15 Initial Report of the United States to Committee Aga inst Torture, CA T/C/281 Add .5 (9 February 
2000) (2000) ~ 5 ("The Un ited States has long been a vigorous supporter of the intemational fight 
against torture . United States representatives participated active ly in the fonnulation of the United 
Nations Declaration on the Protection of All Persons from Being Subjected to Torture and Other 
Cruel, Inhuman or Degrad ing Treatment or Punishment, adopted in 1975, and in the negotiation of 
the Convention aga inst Torture."). 
16 Un ited States of Amer ica, Initial Report of States Parties Due in 1995, Committee Aga inst 
Torture, CATIC/28/Add.S ' 16 (Feb. 9, 2000) [here inafter US Initial CAT Report]; see also United 
States of Amer ica, Second Period ic Report of States Parties Due in 1999, Committee Against 
Torture , CATIC/48/Add .3 ' IS-7 (June 29, 200S) [here inafter US Second CAT Report]; Statement 
by Pres ident of the United States, Torture Victims Re lief Act of 1998, 34 Weekly Compo of Pres. 
Doc. 2203 (Nov. 9, 1998). 
17 US Third CAT Report ' 12. 
"Torture Victims Re lief Act of 1998, Pub. L. IOS-320, lOS" Cong., 2d Sess. § 2(1) (1998) . 
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and degrading treatment. 19 "State practice estab li shes this rule as a nonn of customary 

intemationa l law app li cab le in both internationa l and non-international armed confli cts .,, 2o 

Common Article 3 of the Geneva Conventions prohibits "cruel treatment and torture" and 

"outrages upon personal dignity, in particular humiliating and degrading treatment" of civilians 

and persons hors de combat. 21 In Hamdan v. RumsJeld, the Supreme Court ruled that Common 

Article 3 of the Geneva Conventions was appli cab le to all anned con fli cts not of an internationa l 

character, including con fli cts between a state and a non-state actor.22 Under the War Cr imes Act, 

v iolations of common Article 3 and grave breaches of the 1949 Geneva Conventions are 

1 1 . 2J 
t lemse ves war cnmes. 

The United States has declared that the individual ri ghts provIsions of CAT are not 

se lf-executing.24 Th is declaration, however, " is not a reservation intended to exclude or modify 

U.s . rights or ob ligations under the Convention.,,25 Even though it is non-self-executing,26 the 

19 Intemationa l Comm ittee of the Red Cross, Customary International Humanitarian Law 315 
(Jean-Marie Henckaerts & Louise Doswald-Beck eds., 2005) ("Torture, crue l or inhuman 
treatment and outrages upon personal dignity, in particular humiliating and degrading treatment, 
are prohibited."). 
20 Id. 

2 1 Convention (I) for the Amelioration of the Cond ition of the Wounded and Sick in Armed Forces 
in the Field, Geneva, 12 August 1949, Art . 3; Convention (II) for the Ame lioration of the 
Cond ition of the Wounded, S ick and Sh ipwrecked Members of Armed Forces at Sea, Geneva, 12 
August 1949, Art. 3; Convention (III) relative to the Treatment of Prisoners of War, Geneva, 12 
August 1949, Art. 3; Convention (IV) relative to the Protection of Civilian Persons in Time of 
War, Geneva, 12 August 1949, Art. 3 (hereinafter "Common Article 3"). 
12 Hamdan v. RumsJeld, 548 U.S. 557, 631-32 (2006). 
13 18 U.S.c. § 2441. 
24 See U.S. Reservations, Declarations, and Understand ings, Convention Aga inst Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, Cong Rec. S17486-01 ~ III(I) 
(1990) (declar ing that Articles 1-16 of the CAT are not se lf-executing) . 
25 See Response of the United States of America, List of Issues to Be Considered During the 
Examination of the Second Periodic Report of the United States of America'i 5, CA T/C/USAlQ/2 
(2006) [hereinafter US Response] . 
26 See Medellin v. Te..:ras, 552 U.S. 491 , 504-05 (2008) (explaining the meaning of 
" non-self-executing" in the context of the Vienna Convention) . 
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principles expressed in CAT are part of the domestic law of the Un ited States as a reflection of the 

jllS cagens nonn aga inst torture. 27 In fact, the President of the Un ited States has ordered that CAT 

governs conduct at Guantanamo Bay.28 

Even before the United States signed and ratified CAT, torture and other forms of 

ill -treatment were proscribed by the Eighth Amendment to the Un ited States Constitution, which 

prohibits "cruel and unusual punishments.,,29 "Protection aga inst torture and cruel, inhuman or 

degrading punishment or treatment is provided by the Fifth, Eighth and Fourteenth Amendments 

to the U.S. Constitution and through U.S. federa l and state laws, both cr iminal and c iv il. ,,30 

17 See Sosa, 542 U.S. at 729 ("For two centuri es we have affirmed that the domestic law of the 
United States recognizes the law of nations."); Banco National de Cuba v. Sabbatino, 376 U.S. 
398, 423 (1964) C' ... Un ited States courts apply intemationallaw as part of our own in appropriate 
c ircumstances."); The Paquete Habana, 175 U.S. 677, 700 (1900) ("Internationa l law is part of our 
law, and must be ascertained and adm inistered by the courts of j ustice of appropr iate j uri sd iction, 
as often as questions of right depending upon it are duly presented for their detennination."); The 
Nereide, 13 U.S. 388, 423 (1815) (Marshall , c.J.) ("[T]he Court is bound by the law of nations 
which is part of the law of the land .") ; see also Sarei v. Rio Tinto , PLC, 671 F.3d 736, 758 (9th C ir. 
2011) (holding that Genoc ide Convention reflected aj us cogens nonn even ifnot self-executing), 
vacated on other g rounds, 133 S. Ct. 1995 (2013), on remand, 2013 U.S. App. LEXIS 13312 (9" 
C ir. June 28, 2013) ; Trinidiady Garcia v. Thomas, 683 F.3d 952, 956 (9th Cir. 2012) (en ban c) (per 
curi am), cert. denied, 2013 U.S. LEXIS 349 (Jan. 7, 2013) (referring to CAT as binding domestic 
law in the context of a FARR claim). In 2005, the Un ited States told the Comm ittee Aga inst 
Torture that "the U.S. federal court cases that have referenced the Torture Convention in some way 
s ince October, 1999, numbering we ll over \000, illustrate the real impact of U.S. Convention 
undertak ings on the U.S. lega l system." U.S. Second CAT Report ' / 8 . 
28 Executi ve Order 13491 on Ensuring Lawful Interrogations, 74 Fed. Reg. 4894 (2009) , available 
at http://www . wh itehouse.gov/the press office/Ensurin gLawfu Iinterrogations/ . 
29 Baze v. Rees, 553 U.S. 35, 94-101 (2008) (Thomas, J. , concurring) (rev iewing the support for 
the Eighth Amendment as a bar on torturous punishments) ; Restatement (Third) § 702 Reporters' 
Notes 5 ("In the United States, torture as punishment is barred by the Eighth Amendment to the 
Constitution, and confess ions of crime obta ined by torture are excluded pursuant to the Fifth 
Amendment .... "); U . S. Initi al CAT Report ("Torture has always been proscribed by the Eighth 
Amendment to the Un ited States Constitution, which prohibits ' cruel and unusual 
~unishments . "'). 
o Common Core Document of the United States of America: Submitted With the Fourth Periodic 

Report of the Un ited States of Amer ica to the United Nations Committee on Human Rights 
conceming the Intemational Covenant on Civ il and Politi ca l Rights (December 30, 2011), 
available at http://www.state .gov/ j/drl /rl s/ 179780.htm. atI6. 
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Federa l, state and loca l statues and law also prohibit ill -treatment, and " it is clear that any act of 

torture fa lling within the Convention would in fact be criminally prosecutable in every juri sd iction 

w ithin the Un ited States".31 S ince the Un ited States s igned and ratified CAT, it has enacted severa l 

statutes to extend federal civ il and cr imina l j uri sd iction to torture committed extraterritoriall y.32 

Moreover, the Charming Betsy doctrine limits the author ity of the military commiss ion to 

define the observations and experiences of the defendants as class ified in fonnat ioI1.33 Th is 

venerab le rul e provides that "an act of Congress ought never to be construed to v iolate the law of 

nations if any other possible construction remains.,,34 As argued extens ive ly elsewhere/ 5 the 

Military Comm iss ion Act definition of "class ified in format ion,,36 limits the military comm ission's 

authority to define infonnat ion as class ified . 37 The military commiss ion cannot define 

infonnation as classified unless the United States has classified it "pursuant to statute, Executi ve 

Order, or regulation.',3~ The United States cannot classify the observations and experiences of the 

defendants because the infonnat ion is not "owned by, produced by or for, or ... under the control 

of the Un ited States Govemment.,,39 Even if CAT were not a part of the domestic law of the 

United States, the Charming Betsy doctrine would require the military comm iss ion to inteIl'ret 10 

U.S.c § 948a(2) to be consistent with CAT. 

31 U.S. Initial CAT Report 11101. 
32 See 18 U.S.C §§ 2340-2340A; 18 U.S.C § 2441; see also Sosa v. Alvarez-Machain, 542 U.S. 
692, 728 (2004) ("[A] clear mandate appears in the Torture Victim Protection Act of 1991 , 
providing authority that 'establi sh[es] an unambiguous and modem basis for' federal claims of 
torture and extrajudicial killing." (c itations omitted)) . 
33 See A nnachamy v. Holder, 686 F.3d 729, 739 (9th C ir. 2012) (applying Charming Betsy doctrine 
to CAT) . 
34 Murray v. Schooner Charming Betsy, 6 U.S. 64, 118 (1804). 
35 See AE 013G Joint Defense Response to Govemment Motion to Protect Aga inst Disclosure of 
Nationa l Security Infonnat ion at 16-1 8, incorporated herein by reference. 
36 10 U.S.C § 948a(2); see also MCRE 505(b)(I). 
37 10 U.S.C § 949p-l(a); 10 U.S.C § 949p-3; see also MCRE 505(a)(I). 
" 10 U.5.C § 948a(2)(A). 
39 Executive Order 13526 § 1.1 (a)(2) . 
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2. Internat ional human rights law establishes the righ t of individuals to 
spea k out about allegations of torture or CIDT. 

The right to speak out aga inst ill -treatment is a necessary coro ll ary to the proh ibition 

aga inst torture. States engaged in torture or CIDT always seek to suppress information regard ing 

the ir actions, often citing national security as the ir bas is for do ing so. 

Article 13 of the CAT provides in relevant part, "Each State party sha ll ensure that any 

ind ividual who all eges he has been subjected to torture in any territory under its j urisd iction has the 

right to complain to, and to have his case prompt ly and impartiall y examined by, its competent 

authorities .,,40 Th is right also extends to cruel, inh uman or degrading treatment. 41 Other 

intemational human rights organs have adopted the same pos ition under other instru ments .42 

The right to complain is at the heart of the protection aga inst torture: "If the individua l 

cannot complain, then there is noth ing to prevent and noth ing to punish .,,43 The abili ty to 

complain guaranteed by "Article 13 must be 'effective' in practice as we ll as in law, in particular in 

the sense that its exerc ise must not be unj ustifiab ly hindered by the acts or om iss ions of the 

authorities of the respondent State.'.44 The United States has procla imed its recognition of th is 

princ iple to its citizens and to the world: "In all situations, all victims of torture in the United States 

40 CAT Art. 13. 
41 CAT Art. 16(1); US. Initial CAT Report 11 301. 
42 Un ited Nations Human Rights Counc il, Torture and Other Cruel, Inhuman and Degrading 
Treatment or Punishment: Rehabilitation oj Torture Victims, at 2, AlHR022/L.11 (2013) 
("[N]ationallega l systems must ensure that victims obta in redress without suffering any reprisa ls 
for br ing ing complaints or giving ev idence;"); CCPR Genera l Comment No. 20 ~ 14 ("The right to 
lodge complaints aga inst maltreatment proh ibited by article 7 must be recognized in the domestic 
law."). 
43 Winston P. Nagan & Lucie Atk ins, The International Law oj Torture: From Universal 
Proscription to Effective Application and EnJorcement, 14 Harvard Hum. Rts. 1. 87, 101 (2001) . 
44 EI-Masri v. The Former Yugoslav Republic oj Macedonia , Grand Chamber No. 39630109'1 
255 (E.C. H.R. 2012). 
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have the right to br ing a complaint and to have their case promptly and impartially examined by 

competent authorities .'.45 

The right to complain is interrelated w ith the right to free express ion. " [F]reedom of 

express ion should be regarded, like the right to a remedy, as a pivotal right in intemationa l law. 

That is because, quite simply, internationa l attention and action against human rights abuses 

cannot be aroused w ithout it.'.46 The right to free express ion is codifi ed in the major human rights 

internationa l instruments .47 The United States prizes freedom of express ion , enshrining it in 

severa l clauses of the First Amendment .48 The United States may limit freedom of express ion in 

the interest of national security on ly under narrowly.defined c ircumstances. 4 9 Even 

45 U.S . Initial CAT Report ' / 239. 
46 Geoffrey Robertson, Crimes Against Humanity: The Struggle Jor Global Justice 104 (1999). 
47 Un iversa l Declaration of Human Rights, Art. 19 ("Everyone has the right to freedom of opinion 
and express ion; this right includes freedom to hold op inions w ithout interference and to seek, 
receive and impart information and ideas through any media and regardless of frontiers." ; rCCPR 
Art. 19(2) ("Everyone sha ll have the right to freedom of express ion; this right sha ll include the 
freedom to seek, receive and impart in fonnat ion and ideas of a ll kinds, regardless of front iers, 
either ora ll y, in writing or in print, in the fonn of art, or through any other media of his cho ice ."); 
American Declaration of the Rights and Duties of Man Art. 4 ("Every person has the right to 
freedom of investigation, of opinion , and of the expression and dissemination of ideas, by any 
medium whatsoever .") . 
48 The Un ited States considers the First Amendment to provide even greater protection for 
freedom of express ion that ICCPR '1 19. See U.S. Reservations, Declarations, and 
Understand ings, lntemational Covenant on C ivil and Political Rights '1 111(2) , 138 Congo Rec. 
S4781-01 (Apr. 2, 1992). 
49 McGehee v. Casey, 718 F.2d 1137, 1148 (D.C. Cir. 1983) (" McGehee therefore has a strong 
first amendment interest in ensuring that C IA censorship of his article results from a proper 
classification of the censored portions."; emphas is or iginal); United States v. Marchetti, 466 F.2d 
1309, 1317 (4 th Cir. 1972) ("We would decline enforcement of the secrecy oath s igned when he 
left the employment of the CIA to the extent that it purports to prevent disclosure of unclass ifi ed 
in fonnat ion, for , to that extent, the oath would be in contravention of his First Amendment 
rights.") ; ICCPR Art t 9(3); CCPR Genera l Comment No. 34 , / 35 ("When a State party invokes a 
legitimate ground for restriction of freedom of express ion, it must demonstrate in spec ifi c and 
indiv idualized fashion the precise nature of the threat, and the necessity and proportionality of the 
spec ifi c action taken, in particular by estab li shing a direct and immed iate connection between the 
express ion and the threat."). 
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considerations of national security can never limit freedom of thought, "which remains the one 

natural right--{)f at least capacity- that can never be shackled ."so 

The right to free express ion includes the right to the truth, espec iall y in the context of 

human rights vio lations.51 In an investigation of all eged human rights violations, "the decision to 

qua lify the information as secretive ... cannot stem so lely from a State organ whose members are 

charged with committing the wrongfu l acts ."S2 The right to truth is part of both the right to 

complain and the right to redress, as the intemationa l human rights remedy of satisfaction 

spec ifica ll y includes " [v]erification of the facts and full and public disclosure of the truth."s3 

3. International human rights law establishes the right to a remedy for 
torture or CIDT, including the right to rehabilitation. 

" [T]he pivotal technical right, wh ich must be implemented as a precondition of the 

enjoyment of bas ic li berties, is the right to an effective remedy.,,54 The right to an effective 

remedy is recogn ized in numerous intemational instruments.55 

Article 14 of the CAT provides in relevant part, "Each State party sha ll ensure in its lega l 

system that the victim of an act of torture obta ins redress and has an enforceable right to fa ir and 

adeq uate compensation, including the means for as full rehabilitation as possible.,,56 Th is right 

50 Geoffrey Robertson, Crimes Against Humanity: The Strugglejor Global Justice 105 (1999); see 
also CCPR General Comment No. 34 ' 1 9 (2011) (The ' ''right to hold op inions without 
interference' ... is a right to wh ich the Covenant permits no exception or restriction."). 
51 Gomes Lund v. Brazil, at 11'1196-202 (I.A.C.H.R. 2010) . 
52 Gomes Lund, at ' 1202. 
53 Basic Principles at '1 22(b); see a/so CAT Genera l Comment No. 3'1 16. 
54 Geoffrey Robertson, Crimes Against Humanity: The StntggleJor Global Justice 92 (1999). 
55 Universa l Declaration of Human Rights, Art. 8, AlRES/3/217 A (10 December 1948) 
("Everyone has the right to an effective remedy by the competent national tribunals for acts 
violating the fundamental rights granted him by the constitution or by law."); ICePR Art . 2(3)(a) 
("Each State party to the present Covenant undertakes: (a) To ensure that any person whose ri ghts 
or freedoms as herein recognized are vio lated sha ll have an effective remedy, notwithstanding that 
the violation has been comm itted by persons acting in an official capacity."). 
56 CAT Art. 14(1). The Un ited States understands "that Article 14 requires a State Party to 
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a lso extends to v ictims of crue l, inhuman and degrading treatment. 57 "Where an individual has an 

arguab le claim that he has been ill -treated by agents of the State, the notion of an 'effective 

remedy' enta ils ... a thorough and effective investigation capable of leading to the identification 

and punishment of those responsible and including effective access for the complainant to the 

investigatory procedure." S8 The "tenn 'redress' in article 14 encompasses the concepts of 

' effective remedy' and 'reparation,'" including "rehabilitation, satisfaction and guarantees of 

non-repetition."S9 In adm inistration of these remedies, "the restoration of the dignity of the 

v ictim is the ultimate objective.',(,o 

Under internationa l human rights law, the United States has an obligation to provide 

"means for as full rehabilitation as possible" for v ictims of torture and ill -treatment. 61 The 

Committee Aga inst Torture has spec ifica ll y directed the Un ited States to ensure "that mechanisms 

provide a private right of action for damages on ly for acts of torture comm itted in territory under 
the j uri sd iction of that State Party." U.S. Reservations, Declarations, and Understand ings, 
Convention Aga inst Torture and Other Crue l, Inhuman or Degrading Treatment or Punishment, 
Cong Rec. S 17486-01 11[1 (3) (1990) . 
57 CAT Genera l Comment No. 3 ' / 1, CA TICIGC/3 (2012) ("The Committee cons iders that article 
14 is app li cab le to all v ictims of torture and acts of cruel, inhuman or degrading treatment or 
punishment (hereinafter ' ill -treatment') without discrimination of any kind , in line with the 
Comm ittee's genera l comment No. 2.") ; CAT General Comment No. 2 '1 3 ("Article 16, 
identify ing the means of prevention of ill -treatment, emphas izes 'in particular' the measures 
outlines in Articles 10 to 13, but does not limit effective prevention to these articles, as the 
Committee has explained, for example, with respect to compensation in article 14."). 
58 E/-Masri v. The Former Yugoslav Republic oj Macedonia, Grand Chamber No. 39630109,/ 255 
(E.C.H .R. 2012). 
59 CAT Genera l Comment No. 3 ' / 2 . Intemationa l human rights law recognizes five remedies: 
restitution, compensation , rehabilitation, satisfaction , and guarantees of non-repetition. See Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Vio lations of International Human Rights Law and Ser ious Violations of lntemational 
Humanitarian Law, G.A. Res. 60/ 147 'MI 18-20 (2005) [here inafter Basic Principles}. 
60 CAT Genera l Comment No. 3 ' 14. 
6 1 CAT Genera l Comment No. 3 ' / 11. The Comm ittee Aga inst Torture has emphas ized "that the 
obligation of States parties to provide the means for ' as full rehabilitation as possible' refers to the 
need to restore and repair the hann suffered by a v ictim whose life s ituation, including dignity, 
health and se lf-suffi ciency may never be fully recovered as a result of the pervasive effect of 
torture. The ob ligation ... may not be postponed." Jd. at ' / 12. 
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to obta in full redress, compensation and rehabili tation are accessib le to a ll victims of acts or torture 

or abuse ... perpetrated by its offic ials.',62 In th is sense, rehab ili tation means "the restoration of 

function or the acq ui s ition of new sk ill s req uired as a resul t of the changes circumstances of a 

v ictim in the aftennath of torture or ill -treatment.',63 Efforts at rehab ili tation "should be holi stic 

and incl ude med ica l and psychologica l care as we ll as lega l and soc ial services.'.64 

The Un ited States has publi cly procla imed the r ight to rehab ili tation from torture . The 

United States has forma ll y adv ised the Committee Aga inst Torture, "In add ition to monetary 

compensation, states should of course take steps to make ava ilab le other fonns of remedia l 

benefits to victims of torture, including med ica l and psychiatric treatment.' .65 The Un ited States 

funds domestic and fore ign serv ices and rehabili tation for v ictims of torture, and in 2000, lead the 

worl d in its support of the Un ited Nations Vo luntary Fund for Victims of Torture .66 

The Committee Aga inst Torture has spec ifica ll y identified "State secrecy laws, ev idential 

burdens and procedural req ui rements that interfere with the determination of the r ight to redress" 

as obstacles to effective imp lementation of Article 14 . 67 " [U]nder no circumstances may 

arguments of nationa l securi ty be used to deny redress for victims. ,,68 "States parties are 

ob li gated to eli minate any lega l or other obstacles that impede the erad ication of torture and 

ill · treatment . 
, ,69 

62 CAT Conclusions and Recommendations: United States ' 128, CA TICIUSA/CO/2 (2006) 
63 CAT Genera l Comment No. 3 '1 11. 
64 CAT Genera l Comment No. 3 '1 11 . 
65 U.S. First CAT Report '1 284; see also ~ 267 ("Medica l and psych iatric treatment and 
rehabili tation are also ava il ab le to victims of torture .") . 
66 Initial Report of the United States to Committee Aga inst Torture, CA TIC/281 Add .5 (9 February 
2000) ~ 249. 
67 CAT Genera l Comment No. 3 '1 38. 
6~ CAT Genera l Comment No. 3 ' 142. 
69 CAT Genera l Comment No. 2 ~ 4 . 
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B. Defining Mr. at BaluchPs observations and experiences in CIA custody as 
"classified information" damages him in many ways. 

Amended Protective Order # 170 defines the defendants' observations and experiences of 

ill -treatment as "classified information." Paragraph 2(g)(5) states that "the tenn ' information' 

sha ll include, without limitation, observations and experiences of an accused with respect to 

matters set forth in subparagraphs 2g(4)(a)-(e), above." The subparagraphs in 'l 2(g)(4) describe 

infonnat ion about the defendants' capture, fore ign detention, interrogation, conditions of 

confinement, and the persons involved . Paragraph 2(g) defines all of this in format ion as "class ified 

infonnat ion" for the pUIl'oses of Protective Order # I , and goes on to impose numerous restrictions 

on the handling of "classified infonnation ." 

The observations and experiences of the defendants are not actuall y class ified, but only 

defined as "class ified infonnat ion" by Amended Protective Order # 1. The observations and 

experiences of the defendants calUlot be classified because they are not "owned by, produced by or 

for , or ... under the contro l of the Un ited States government.,,71 The military commiss ion, not 

any Original Classification Authority. imposed the restrictions on handling the observations and 

experiences of the defendants, in direct v iolation of 10 U.s.C. § 948a(2) and MCRE 505(b)(I) . 

The military commiss ion's restrictions on the handling of the defendants' observation and 

experiences of ill · treatment severely prejudices their rights to compla in and to redress. In fact, 

the Comm ittee Aga inst Torture spec ifica ll y expressed its concern about "the limitations on 

detainees' effective right to complain" in the military comm iss ions convened under Military 

70 AEO 13AA Amended Protective Order # 1 to Protect Against Disclosure of Nationa l Security 
information. 
71 Executi ve Order 13526 C lass ified Nationa l Security Infonnation § 1. 1 (a)(2) (Dec. 29,2009). 
This argument was developed at length in AE013G Joint Defense Response to Government 
Motion to Protect Aga inst Disclosure of Nationa l Security information at 16·20, incoIl'orated 
herein by reference. 
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Commiss ions Order No. \. 72 Military Commiss ions Order No.1 establi shed procedures for 

national security protective orders,13 but did not spec ifica ll y purport to classify statements of the 

defendants. The Comm ittee instructed the United States to "ensure that its ob ligations under 

articles 13 and 15 are fulfilled in all circumstances, including in the context of military 

commissions.,,74 Protection of these rights is espec iall y important in the military commiss ions 

context, because the United States has stripped Mr. a l Baluchi protections provided by an 

independent j ud iciary . 75 

Even if Mr. al Baluchi's exper iences were in fact classified by an OCA, that element would 

on ly exacerbate the problem. The OCAs are no less bound to apply the law than the military 

commission. Were the military comm ission to find that it was powerless to override an OCA's 

classification decision, the on ly remedy for the ill ega li ty would be dismissal of the charges. 

1. Defining Mr. al BaluchPs observations and experiences as classified 
prevents advocacy on his behalf in the United States. 

The classification of Mr. a l Baluchi's observations and experiences prevents advocacy on 

his beha lf through the many fora available in the United States. The definition ofMr. al Baluchi's 

experience of torture as classified prohibits him from seeking redress through leg islative, j udicial, 

and executi ve processes, as we ll as in the public arena . 

First, because Amended Protective Order # 1 defines Mr. al Baluch i's experi ences as 

classified, his attomeys cannot advocate for his interests in the legislative arena . Thus fa r, "The 

72 CAT Conclusions and Recommendations: United States '1 30. 
73 Military Comm iss ions Order No. I 116(D)(5)(a) (March 21 , 2002). 
74 ld. 

75 See US Initia l CAT Report ,/46 ("At a ll leve ls, an independent j udiciary ex ists to guarantee 
fundamental rights, including freedom from torture. . ."); id. ' / 71 ("Among the elements that 
promote compliance with the standards of the Convention are . . the ava il abili ty of effective 
administrative and j udicial remedies for those who be li eve they have been the victims of abuse or 
excess . . ") 
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po li tica l branches have not been indifferent to deta inees' interests. To the contrary, the treatment 

of mili tary deta inees has occasioned extended debate and led to a ser ies ofstatutes.,,76 Congress 

has spoken at least three times on issues of detainee ill -treatment,77 and could certa inly pass 

further legislation.78 Unfortunate ly, "Class ification forced the nation to re ly on leaked infonnation 

to debate these questions [regard ing torture], and to do so we ll after torture ... programs were In 

place ." 79 Protective Order # 1 proh ibits defense counse l from petitioning Congress and 

contributing Mr. al Ba luch i's perspective to the ongoing national debate about the treatment of 

former CIA deta inees . 

One critica l dec ision pend ing in the legislative arena is the re lease of the Senate Select 

Committee on Inte lligence Report. This class ified report, more than 6,000 pages long, includes 

"details of each deta inee in CIA custody, the conditions under wh ich they were deta ined , the 

inte lligence they actua ll y provided and the accuracy-or inaccuracy- of CIA descr iptions about 

the program to the Wh ite House, Department of Justice, Congress and others."so Mr. al Baluch i 

has req uested both the SSCI Report81 and the CIA response ,82 but the prosecution has not 

76 Vance v. RlImsjdd, 701 F.3d 193,200 (7" Cir. 2012) (en banc), cerl. denied, 2013 U.s . LEXIS 
4438 (June 10, 2013). 
77 See Mili tary Commiss ions Act of 2009, Pub. L. 111-84, 123 Stat. 2190; Mili tary Commiss ions 
Act of 2006, Pub. L. 109-366, 120 Stat. 2600; Deta inee Treatment Act of 2005, Pub. L. 109-148, 
119 Stat. 2739. 
78 See Lebron v. RwnsJeld, 670 F.3d 540, 551 (4 th Cir. 2012) ("Of course Congress may dec ide that 
providing a damages remedy to enemy combatants would serve to promote a desirable 
accountab ili ty on the part of offic ials involved in dec isions [re lating to detention and 
interrogation .]"), cert. denied, 2012 U.S. LEXIS 4422 (June 11 , 2012); Arar v. Ashcroft, 585 F.3d 
599, 580 (2d Cir 2009) (en banc), (explaining that Congress is the appropr iate branch of 
¥,ovemment to determine the scope of redress for extraord inary rend ition). 

9 Elizabeth Goite in & David M. Shapiro, Reducing Overc/assijication Through Accountability 1 
(2011 ). 
80 Press Re lease: Feinste in Statement on CIA Detention, Interrogation Report (December 13, 
2012). 
"' Attachment F (DR-051-AAA). 
"' Attachment G (DR-078-AAA). 
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responded to either of these requests. If Protective Order # 1 d id not purport to class ify h is 

experiences, Mr. al Baluchi could add important information to the debate over the ssel Report. 

Protective Order # 1 also restr icts Mr. al Baluchi from seeking redress in the civ ili an courts . 

The United States has exp lained that the reason it has not recognized the competence of the 

Committee Aga inst Torture to hear ind iv idual complaints is that it full y addresses all egations of 

torture through its domestic lega l system .83 The United States has represented that its law 

"provides var ious avenues for seeking redress in cases of torture and other v iolations of 

constitutiona l and statutory rights re levant to the Convention . A wide range of civ il remed ies 

includes inj unctions, compensatory and/or punitive damages and eq ui tab le re li ef.,,84 The United 

States has also exp lained that, "A writ of habeas corpus may also be used to complain of 

unconstitutiona l cond itions of confinement, incl uding torture or ill -treatment."s5 

All of those remed ies, however, require plead ing with suffic ient spec ific ity to withstand a 

motion to dismiss by the govemment. In Ashcroji v. Iqbal, R6 for example, the plaintiff, a 

Pakistani Musli m, was arrested on crimina l charges and deta ined by federa l offic ials under 

restrictive conditions. He subsequent ly sued under Bivens v. SLr Unknown Named Agents, 

cla iming that the detention v iolated h is right aga inst d iscrimination on the bas is of rel igion. The 

Supreme Court affirmed the d ismissa l of his complaint on its face . To surv ive a motion to 

dismiss, it he ld, required that the factual allegations be "plausib le," wh ich, it explained, more than 

the mere poss ibili ty that the all egations were true: "Where a compla int p leads facts that are 

mere ly consistent with a defendant's li ab ili ty, it stops short of the line between poss ibili ty and 

83 U.S. Second CAT Report 11 163. 
84 U.S. Third CAT Report~ 147;see, e.g, 22 U.S.c. § 2671 ; 28 U.S.c. § 1350; 42 U.S.c. § 1985; 
Davis v. Passman, 442 U.S. 228 (1979) ; Bivens v. Six Unknown Named Agents, 403 U.S. 388 
(1971). 
85 U. S. Initial CAT Report ' 1241. 
86 Ashcroft v. Iqbal, 556 U.S. 662 (2009). 
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plausibility of entitlement to relief."S7 The Iqbal standard has been app li ed to, among other 

potential remedies for torture, cases brought under the Alien Torts Statute.88 Without the ability 

to relate their exper ience and perceptions of their treatment at the hands of their interrogators, it is 

impossible to meet this standard - they can all ege nothing at a ll about the acts that v iolated their 

rights, much less a ll ege suffi cient facts to make their claims "plausible.,,89 Thus, in effect, 

classifying the defendants' exper ience removes their right to pursue any civ il remedies, inc luding 

those that have provided an avenue redress for other torture v ictims.90 

Indeed, the classification of the defendants' observations and experiences limits the 

possibility of advocacy even within the Executi ve Branch. On in fonnat ion and be lief, after the 

President ordered a review of conditions of confinement at Guantanamo Bay,9 1 some military 

commissions defense counse l attempted to provide informat ion about their clients' observations 

and experiences to the review team. The Department of Defense rebuffed this effort on the basis 

that the information was classified. 

Similarl y, when then-Convening Authority VADM Bruce McDona ld provided the 

defendants with an opportunity to submit matters in mitigation prior to referral , he thought 

"counse l would have wanted to submit" infonnation about detainees' experience because " [h}ow 

87 Id. at 678. 

" 28 USc. § 1350; seeAI-Alilaqi v. Obama, 727 FSupp.2d I, 14 (2010). 
89 Indeed, given the absolute bar on their abili ty to relate their experiences in any manner, 
attempting to file a civil action would require a complaint so devoid of actionable facts that it 
would expose the defendants to a s ignificant risk of sanctions under Federa l Rule of Civ il 
Procedure II(c) 
90 See, e.g. , Kadic v. Karadzic, 70 F.3d 232, 243-44 (2nd Cir. 1995) (holding that torture is 
actionable under the Alien Tort Statute) . 
91 Executi ve Order 13492, Review and Disposition of individua ls Detained at the Guantanamo 
Bay Nava l Base and Closure of Detention Fac ilities § 6, 74 Fed. Reg. 4897, 4899 (Jan. 27, 2009); 
see also Memorandum for Vice Ch ief of Nava l Operations Regarding Review of Department 
Compliance with President's Executi ve Order on Detainee Conditions of Confinement (Feb. 2, 
2009), available at http://www.defense.gov/pubs/pdfs/App3.pdf. 
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they were treated during the detention in my mind does go to mitigation.,,92 VADM McDonald 

expected "at a minimum [he] would rece ive some information that had been already out in the 

publi c domain concern ing the treatment of the deta inees. ,,93 Of course, because Mr. al Baluch i's 

observations and experiences of his detention were class ified ,94 no such information ex isted. 

Fina ll y, the Amended Protective Order prevents presentation of infonnat ion about Mr. al 

Baluchi's abuse to the publi c, wh ich is both an end in itself and a mechanism to obta in rel ief 

through the po li tica l process. The Un ited States has expla ined to the Comm ittee Aga inst Torture 

that, "the large and active community of non-governmenta l organizations in the Un ited States 

works constant ly to ensure that abuses that occur are brought to li ght and the govemment is 

respons ive to the will of the people. A strong and independent press (incl ud ing print and 

e lectronic med ia) serves an important role in th is regard .,,95 In sharp contrast to this idea l, the 

United States has strictly prohibited Mr. al Baluchi and his counse l from bringing his abuse to 

li ght. 

2. T reating Mr. al Baluchi 's observations a nd experiences as classified prohibits 
advocacy on his behalf in international a nd foreign fora. 

The defi nition of Mr. al Baluchi's observations and experience as class ified complete ly 

prevents him from compla ining of his ill ·treatment to any internationa l body. Although a number 

of intemationa l bodies can he lp victims of torture and other forms of ill ·treatment, Amended 

Protective Order # 1 prevents Mr. al Baluchi from estab lish ing his ri ght to the ir ass istance. 

92 Unoffic ial Transcr ipt at 2877. 
93 Unoffic ial Transcr ipt at 2876. 
94 In earl y 2012, when the mitigation submiss ions were due, the United States required counse l to 
treat every statement Mr. AI Baluchi made as class ified . See AE009F Joint Motion to Recons ider 
AE009E Order Regard ing Presumptive C lassificat ion Att . B. 
95 US i11itial CAT Report ' 146; see also id. ' 1 71 ("Among the elements that promote compliance 
w ith the standards of the Convention are ... independent promotiona l and investigative activ ities 
by knowledgeable non·govemmenta l groups and organizations .... ") . 
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The "observations and exper iences" restriction prevents Mr. al Baluchi from seeking relief 

for his ill-treatment in the same manner as other C tA detainees have. In the international human 

rights context, as in U.S. domestic law, the party charg ing the State with a vio lation of human 

rights, such as torture or ill -treatment, has the initial burden ofproof.96 Unlike Mr. el-Masr i, who 

obta ined relief in the European Court of Human ltights, Mr. al Baluchi cannot prepare a 

declaration describing his experience in CIA detention.97 Release of any declaration from M r. a l 

Baluchi would require years of declassification review and litigation, if indeed the Un ited States 

ever released such a declaration.98 Given these difficulties, other detainees all eg ing torture have 

mainly based their complaints to intemationa l human rights bod ies on publicly.avail ab le 

infonnation .99 Mr al Baluchi cannot do the same, as almost no open·source infonnat ion about his 

treatment ex ists. 

96 See, e.g., European Court of Human Rights Rules of Court (I Jul y 2013) , available at 
http://www.echr.coe.intiDocuments/Rules Court ENG. pdf, at Rule 44C § I ("Fa ilure to 
participate effectively"); id. at Rule 47 ("Contents of an individual application"). The burden to 
disprove the all egations shifts to the state once a victim has presented a prima facie case. However, 
in certa in circumstances, the Court will draw ' inferences' or 'presumptions' of fact, and sh ift the 
burden of proof to the state even in the absence ofa prima facie case. The spec ific circumstances of 
the case and the unequal position of the parties regarding access to evidence infonn decisions to 
sh ift the burden of proof from the person all eg ing torture to the state. See, e.g., Salman v Turkey, 
European Court of Human Rights, 21986/93 Judgment (Merits and Just Satisfaction) (2000) at 
para. 100, available at http://hudoc.echr.coe. intis ites/engipages/search.aspx? i=OO 1·58735 ; 
Varnava and Others v Turkey, European Court of Human Rights, 16064/90, 16065/90, 16066/90, 
16068/90, 16069/90, 16070/90, 1607 1190, 16072/90 and 16073/90, Judgment (Merits and Just 
Satisfaction) (2009) at para. 184, available at 
http://hudoc. echr.coe . intls ites/eng/pages/search. aspx? i- OO 1·94162. 
97 See EI·Masri v. The Former Yugoslav Republic oj Macedonia, Grand Chamber No. 39630109'1 
16 (E.C. H.R. 2012) (referencing Mr. el·Masri's declaration). 
98 "A request for release of an affidav it from Abu Zubaydah has been pending before the US 
authorities for more than two years but, as is routinely the case, this request will invo lve the need 
for litigation in a US court. [n add ition, if the document is released, it is like ly to be heavily 
redacted. Attempts to declassify drawings and writings by the applicant during his detention have 
been unsuccessful. " Husayn (Abu Zubaydah) v. Poland, Fourth Section No. 7511 / 13 ~ 30 
(E.C. H.R. 2013). 
99 See, e.g., Husayn (Abu Zubaydah) v. Poland, Fourth Section No. 751 11 13 ' 130 (E.C.H.R. 2013). 
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There are multiple human rights monitoring mechanisms in the United Nations system, 

including independent human rights experts with mandates to report and advise on human rights 

from a thematic or country-spec ific perspective. 1oo There are regional avenues for redress as 

we ll. The inter-American Comm iss ion on Human Rights (lACHR) is one example ofa regional 

monitoring forum to wh ich Mr. al Baluchi could tum for relief if not prohibited by the Amended 

Protective Order. The United States recognizes the author ity of the IACHR to receive and 

eva luate indiv idual complaints, make genera l recommendations, request information, prepare 

reports, and engage in s imilar investigatory and disseminating activ ities regarding the human 

rights compliance of the United States. 10 1 Of course, the IACHR will not act without a factual 

bas is, which Mr. al Baluchi calUlot provide because his factual basis is defined as classified. 

In add ition, if Protective Order # 1 did not require defense counse l to treat Mr. al Baluchi's 

experiences and observations of ill -treatment as classified, defense counse l could advocate directly 

with the Committee or other entiti es who provide informat ion to the Committee . 102 Although the 

Un ited States does not recognize the competence of the Comm ittee Against Torture to hear 

indiv idual complaints under Article 22, the Committee can hear Article 21 (state-to-state) 

complaints, query the United States on treaty compliance, and draw attention to U.S. 

100 See, e.g. , Commission on Human Rights, S ituation of detainees at Guantanamo Bay 
E/CN .4/2006/ 120 (27 February 2006) available at 
http://www2 .ohchr.org/eng lish/ issues/terrorism/docs/E.CN.4.2006.1 20.pdf (jo int report 
submitted by five holders of mandates of spec ial procedures of the Comm iss ion on Human 
Rights) . 
10 1 Common Core Document of the Un ited States of America: Submitted With the Fourth Periodic 
Report of the Un ited States of Amer ica to the United Nations Committee on Human Rights 
concerning the International Covenant on Civ il and Politi ca l Rights (December 30, 2011), 
available at http://www.state.gov/j/drlJrls/ 179780.htm, at 125; id. at 126 ("The Un ited States 
recognizes the Commission as an important mechanism for the promotion and protection of human 
ri¥hts in the Ame ri cas, in other States as we ll as our own.") . 
10 See Participation of non-governmental organ izations (NGOs) and Nationa l Human Rights 
Institutions (NHRls) to the reporting process to the Committee Aga inst Torture, available at 
http://www2 .ohchr.org/eng li shlbodies/catlfo llow_up_ngo.htm . 
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non-comp liance through genera l comments and statements. 

Fina ll y, fore ign cDwHries have provided domestic means for the ir nationals to seek redress 

for the ir torture, including torture by other countr ies in wh ich the ir own nation has been 

implicated.I03 Pakistan has a system of civil j ustice and an active human rights community;l 04 

Mr. al Baluchi's access to that system is blocked by the Protective Order for the same reasons that 

he has no ab ili ty to pursue his Un ited States domestic civ il remed ies . 

3. T reating Mr. at Baluchi's observations and experiences as classified 
leads to ha rsher conditions of confinement than most other G uan tana rno Bay 
prisoners. 

The effort to prevent Mr. al Baluchi from shar ing his observations and exper iences of 

ill -treatment, of which ~ 2(g)(5) is a part, resul ts in much harsher cond itions of confinement than 

Mr. al Baluch i's circumstances warrant . Mr. al Baluchi is housed where he is not because he 

presents any risk to the genera l population of pr isoners,105 but rather because he possesses 

infonnation the United States wishes to suppress. 

Although most pr isoners at Guantanamo Bay li ve communa ll y, Mr. al Baluchi li ves under 

conditions equi va lent to or more restr ictive than a super-max prison. JTF-GTMO does not keep 

103 See, e.g ., Justice Denn is O'Connor, Report of the Events Relating to Maher Arar (September 
2006) available at http://www.pch.gc.ca/Cs- kc/arar/Arar e.pdf (here inafter "Arar Commiss ion") 
at 9 (find ing Mr. Arar was interrogated, tortured, and he ld in degrad ing and inhumane cond itions) ; 
id. , at 60, 61 ("At the beginn ing of the Inquiry, many people within government and li kely some 
members of the publi c be lieved that Mr. Arar had not been tortured wh ile in Syria and that he had 
vo luntaril y admitted li nks to terrorist activities . .. The disturbing part of all this is that it took a 
publi c inq ui ry to set the record stra ight"); CBC News, Harper's apology ' means the world': Arar 
(January 26, 2007) available at www.cbc.ca/news/canada/story/2007/0J /26/harper-apology.html; 
CBC News: RCMP's embattled ch ief qui ts over Arar testimony (December 6, 2002), available 
at www.cbc.ca/news/canada/storyI2006/ 12/06Izaccarde lli. htm l. 
104 See, e.g., Justice Project Pakistan, "Justice Project Pak istan Launches the Bagram Campa ign" 
(September 4, 2013) ava il ab le at http://www.jpp. org.pklnewsdeta il. php?id=3. 
105 On information and bel ief, Mr. al Baluch i has presented no serious discipli nary issues wh ile at 
Guantanamo Bay. 
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Mr. a l Baluchi under these oppress ive conditions because he is a danger to himself or others- he is 

not- but rather to prevent him from conveying his experiences and observations of torture. 

"ODD, with the assistance of the ICRe, has estab li shed a video-te leconference program 

through which many detainees are able to see and speak with their famil y members."I 06 The 

policy of treating Mr. al Baluchi's experiences and observations as class ified, however, drives the 

refusa l of JTF-GTMO to permit him ICRe-facili tated phone ca ll s with hi s family. JTF-GTMO 

has refused humanitarian phone ca ll s even upon the death of Mr. al Baluchi's father. 107 Mr. al 

Baluchi is not even allowed to ca ll his attorneys, despite their geographica l di stance. 

4. The definition of Mr. al Baluchi's observations and experiences as 
classified seriously damages the quality of his medical care, and prevents 
meaningful rehabilitation from torture. 

See classified addend um. 

5. The purported classification of Mr. al BaluchPs observations and 
experiences interferes with Mr. a1 Ba1uchPs attempt to investigate and 
prove his i1l-treatment. 

International standards reqUire a thorough investigation of a torture victim's claims, 

including extens ive forensic interv iews and medical eva luations regarding the victim 's 

experience, in order to establish the verac ity of torture a ll egations. In particular, the Istanbul 

P 1 10~ . . d b I U· d S 109 d h· . I . 110 I rotoco IS recogI1lze y t le I1Ite tates an t e mternatlona communi ty, as t le 

106 U.S. Third CAT Report 11223 . 
107 See AE093(AAA) Motion to Request One-Time Audiovisual Communica ti on Through the 
ICRC with Mr. al Baluchi 's Fam ily. 
108 Office of the UN High Commiss ioner for Human Rights, Professional Tra ining Series No. 
S/Rev.l , Istanblll Protocol: Manllal on Effective Investigation and Documentation o/Tortllre and 
111 Treatment (2004) HRlP/PT/S/Rev.l , available at 
http://www.ohchr.orgiDocuments/Publications/trainingSRev I en.pdf (last accessed 16 September 
2013) (here inafter "Istanbul Protocol (2004)") . 
109 U.S. Third CAT Report'l 101 ("The United States recognizes the important role the Effective 
Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (Istanbul Protocol) can play in internationa l efforts to promote the effective 
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defin itive statement of standards for the investigation of cla ims of torture. It conta ins 

intemationa l guide li nes on the assessment of ind ividuals who all ege torture and ill treatment, the 

investigation of cases of all eged torture, and on reporting the find ings of such investigations to the 

j udicia!), and any other bodies . The Istanbul Protocol became a United Nations offic ial document 

in 1999 and is publi shed by the Office of the UN High Commissioner for Human Rights in its 

Profess iona l Tra ining Series . 

Forens ic med ica l eva luations of torture and ill -treatment are conducted for purposes that 

are materia l and re levant to questions that will come before the mili tary commiss ion: to clarify the 

facts concerning the deta inee's ill-treatment, to establi sh who is responsible, and to demonstrate 

any need for med ica l care and rehab ili tation . I I I "The absence of quali fied, independent forens ic 

medica l experts to rev iew and render op inions on med ica l ev idence of a ll eged torture and 

ill -treatment may preclude the proper discovery of mater ia l med ica l evidence and undennine the 

leg itimacy of j udicial dec isions.,,11 2 

The Government seeks to restrict precise ly the type of infonnation a forens ic investigator 

is asked to assess: ind ividual all egations of torture and other ill -treatment. A forens ic investigator 

investigation and documentation of torture and other ill -treatment.") . 
110 "The Istanbul Protocol standards are widely recogn ized by the UN, reg iona l and nationa l 
human rights bodies and are routine ly app lied in courts of law as part of the investigative 
procedures or sc ientific ev idence." lnternationa l Forens ic Expert Group, Statement on access to 
re levant med ica l and other hea lth records and re levant legal records for forens ic med ica l 
eva luations of all eged torture and other cruel, inh uman or degrad ing treatment or punishment, 
TORTURE Journa l, Volume 22, Supplementum 1 "Forensic Evidence Aga inst Torture", 2012, at 
39-48, available at 
http://www . i rct. org/med i a -and -resou rcesl l i brary/tortu re- jo urna II archi vel vo I um e-2 2 --s uppl eme ntu 
m-I--2012.aspx (here inafter "IFEG Statement (2013),,) at 39. 
II i Istanbul Protocol (2004), at para. 78 (Pu'1'oses of effective investigation and documentation of 
torture and other CIDT incl ude "clar ificat ion of the facts and estab li sh ment and acknowledgment 
of individual and State responsibili ty . . . " and "demonstration of the need for [inter alia] provision 
of the means for med ica l care and rehab ilitation .") 
112 IFEG Statement (2013) at 41 . 
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is ca lled upon to render an op inion the degree of cons istency between ind ividual all egations of 

torture and other ill-treatment and spec ific phys ica l and/or psychologica l find ings . A full and 

impartial med ica l and lega l assessment of an all egation of torture or other ill -treatment of a li v ing 

victim requi res the investigator to deve lop a forens ic med ica l opinion about this re lationsh ip.113 

To do so, a forens ic investigator is required to attempt to obta in as much persona l 

testimony as poss ible about the place and cond itions of detention and the all eged methods of 

torture and ill -treatment, in a coherent narrative account. Investigators are to seek infonnation that 

includes observations and experiences unique ly intimate to the victim's personal experience of 

pa in and suffering . I 14 Other important infonnation incl udes, inter alia, c ircumstances lead ing up 

to the torture, including arrest or abduction and detention; approx imate dates and times of the 

torture, includ ing when the last instance of torture occurred; a deta il ed description of the persons 

invo lved in the arrest, detention and torture; contents of what the person was to ld or asked; 

phys ica l inj uries susta ined in the course of the torture; a description of the usual routine in the 

place of detention and the pattem of ill -treatment; a description of the facts of the torture, includ ing 

the methods of torture used. 115 Forens ic investigators are to cons ider the fo llowing lines of 

questioning: 

• Encourage the person to use all h is/her senses in describing what has happened to 
h im or her. Ask what he or she saw, smelled, heard and fe lt. Th is is important, for 

113 Istanbul Protocol (2004), at para. 83(d); id., at para. 187 ("For each les ion and for the overa ll 
pattem of lesions, the phys ician should ind icate the degree of consistency between it and the 
attribution g iven by the patient."); IFEG Statement (2013) at 41 ("Comprehens ive forens ic 
med ica l eva luations of torture and ill -treatment . .. evaluations req ui re an opportunity to interv iew 
the all eged victim and to conduct both phys ica l and psychologica l examinations . . . ") . 
114 IFEG Statement (2013) at 42 " [T]he nature and extent of psychologica l reactions to torture and 
ill -treatment depend on the mean ing ind ividuals ass ign to traumatic experiences." 
115 Istanblll Protocol (2004), at para 99. 
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instance, in situations where the person may have been bli ndfolded or experienced 
the assaul t in the dark .,,) .11 6 

• Descr ibe the cond itions of the ce ll or room (note size , others present, li ght, 
ventil ation, temperature, presence of insects, rodents, bedd ing and access to food, 
water and toil et) . What d id you hear, see and smell? Did you have any contact with 
people outside or access to med ica l care? What was the phys ica l layout of the place 
where you were deta ined?11 7 

• Describe the room or place . Which objects did you observe? If poss ible, describe 
each instrument of torture in deta il ; for electrica l torture, the current, dev ice, 
number and shape of electrodes. Ask about clothing, d isrob ing and change of 
cloth ing. Record quotations of what was sa id during interrogation, insults hurled at 
the v ictim, etc . What was sa id among the perpetrators?" k 

• For each form of abuse, note: body pos ition , restra int, nature of contact, incl ud ing 
duration, frequency, anatomica l location and the area of the body affected . Was 
there any bleed ing, head trauma or loss of consc iousness? Was the loss of 
consc iousness due to head trauma, asphyx iation or pa in?11 9 

As currently defined in Amended Protective Order # 1, Mr. al Baluch i cannot answer a 

single one of these questions. C lassify ing the ir experience thus takes away the ir poss ibili ty of 

employing the author itative profess iona l nonns of investigation to refute prosecution efforts to 

deny or m inimize the phys ica l and psycholog ica l effects of the ir treatment. 

The freedom from torture is mean ing less without the ab ili ty to speak out about one's 

torture in the hopes of redress . The Un ited States has chosen the classic strategy of democrac ies 

which commit torture: cla im that the torture victim's experience is class ified in the interest of 

nationa l securi ty. True nationa l security li es in observ ing the Un ited States' internationa l 

ob li gations, and allowing Mr. al Baluchi to speak out about and seek redress for his torture . 

6. Conference: The mov ing party conferred with the opposing party. The oppos ing party 

objects. 

116 Istanbul Protocol (2004), at para 100. 
117 Istanbul Protocol (2004), at para 139. 
118 Istanbul Protocol (2004), at para 140. 
119 Istanbul Protocol (2004), at para 141 . 
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7. Request fo r O ral Argument: The defense req uests ora l argument. 

8. Request for W itnesses a nd Evidence: The fo llow ing witnesses are re levant and 

necessary to the resolu tion of the issues presented in th is motion: 

Dr. Manfred Nowak 

Dr. I 

HM#6 

The defense reserves the right to identify add itiona l witnesses . 

9. Addit ional Information : None. 

10. Attachments: 

A. Certificate of Service 

B. Class ified Addendum 

C. Medical Records 

D. DR-OI7A-AAA 

E. DR-OI7C-AAA 

F. DR-OSI-AAA 

G. DR-078-AAA 

Very respectfull y, 

Ilsll Ilsll 
JAMES G. CONNELL. III 
Learned Counse l 

STERLlNG R. T HOMAS 
Lt Col. USAF 
Defense Counse l 

Counse l for Mr. al Baluch i 
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CERTIFICATE OF SERVICE 

I certify that on the 17th day of September, 2013, I electronica ll y filed the foregoing 

document with the Clerk of the Court and served the forego ing on all counsel of record by email. 
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United States v. KSM et al. 

APPELLATE EXHIBIT 200 (AAA) 

(Pages 32-42) 

SECRET 

Attachment B 

APPELLATE EXHIBIT 200 (AAA) is located in 
original record of trial. 

POC: Chief, Office of Court Administration 
Office of Military Commissions 

United States v. KSM ct al. APPELLATE EXHIBIT 200 (AAA) 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 



Filed with TJ 
17 September 2013 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 

Attachment C 
Filed on SIPR 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 
Appellate Exhib~ 200 (AAA) 

Page 430f62 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

United States v. KSM et al. 

APPELLATE EXHIBIT 200 (AAA) 

(Pages 44-53) 

SECRET 

Attachment C 

APPELLATE EXHIBIT 200 (AAA) is located in 
original record of trial. 

POC: Chief, Office of Court Administration 
Office of Military Commissions 

United States v. KSM ct al. APPELLATE EXHIBIT 200 (AAA) 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF M1LiTARY COMMISSIONS 
1620 DEfENSE PENTAGON 

WASI-IINGTON , DC 20301·1620 

MEMORANDUM FOR Trial Counse l 

FROM: James G. Connell , III , Counse l for Mr. al Baluchi 

14 November 2012 

SUBJ ECT: SU PPLEMENT TO DEFENSE REQUEST FO R DISCOVERY 

Earli er today, the defense requested a copy of all records (electronic or otherwise) in the 
possession of the United States containing informati on relating to the physica l and mental hea lth 
and/or treatment of Mr. al Baluchi. 

Please note that the defense does not authori ze the prosecuti on to review or examine any such 
records as they may be covered by M.e .R.E. 513, the HIPAA Privacy Rule, and by common-law 
pri vil eges and pri vacy interests with respect to medical treatment. Rather, the defense requests 
that the prosecuti on arrange for custodi ans to provide responsive infonnati on directl y to the 
defense and provide contact infonnation fo r any such custodi an. 

Thank you fo r your attention in thi s matter. If you have any questi ons about thi s request or 
would like to discuss further, please fee l free to contact me. 

DRO l7A 
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Iisil 
James G. Connell , III 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 
1620 On"ENS"': PENTAGON 

WASI·IINGTON, DC 20301-1620 

MEMORANDUM FOR Trial Counsel 

26 August 2013 

FROM: Sterling R. Thomas, Lt Col, USAF, and Military Defense Counsel for Mr. al Baluchi 

SUBJECT: DEFENSE REQUEST FOR DISCOVERY 
(Supplemental Request re Defendant's Medical Records) 

Defendant, by and through undersigned counsel pursuant to RMC 701 , 10 U.s.c. § 
949p-4, Common Article nI to Geneva Convention (III) Relative to the Treatment of Prisoners 
of War, Aug. 12, 1949, the Due Process Clause of the Fifth Amendment, the Confrontation 
Clause to the Sixth Amendment, and the Compulsory Process Clause of the Sixth Amendment to 
the United States Constitution, hereby requests that the govemment produce the following 
di scovery: 

Discoverv Request 

This di scovery request supplements the ear lier request for medica l records dated 14 November 
2012 (DR-017-AAA), its supplement of the same date (DR-017A-AAA), and its second 
supplement (DR-017B-AAA) dated 16 Jul y 2013 . On 22 April 2013, the prosecution made a 
partial production of Mr. al Baluchi ' s Department of Defense medica l records. I appreciate the 
efforts of the prosecution to expedite thi s production. 

The 22 April 2013 production of medical records is incomplete in several respects. I write to 
reiterate our request for a complete copy of Mr. al Baluchi ' s medica l records in the possession of 
the United States . This request includes but is not limited to the following: 

(I) Omitted time periods. The earli est non-redacted date in the produced records is 8 
September 2006; the United States had custod y of Mr. al Baluchi prior to that date. For example, 
a medical notation on 28 June 2007 (MEA- IOOI8-00000IS9) refers to stool samples taken in 
August 2004 as we ll as additional follow- up testing. Please provide the complete records for the 
entire duration that Mr. al Baluchi has been in the custod y of the United States . Furthermore, 
your memorandum of 30 April 2013 indicates that the production omits medical records between 
June 2012 and February 2013 and stops at 26 March 2013 . We have found additional gaps: in the 
medica l records from 13 May 2007 to 10 July 2007 ; 17 Jul y 2007 to II September 2007; 2 
August 2007 to 19 March 2008; 6 February 2012 to 6 February 2013; 7 May 2008 to 21 August 
2008; 30 January 2009 to 10 May 2009; and everything after 12 November 2010. 

(2) Medical imaging. The medica l records refer to a CT scan, conducted on 19 October 
2006, and also suggest the ex istence of dental and spinal X-ray imaging. 

(3) Dental records. The produced records refer to dental treatments on numerous occas ions, 

Filed with TJ 
17 September 2013 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 
Appellate Exhib~ 200 (AAA) 

Page 57 of 62 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

but do not include the dental records themselves . 

(4) Detainee Socialization Management Program. The DSMP records produced conta in 
attendance forms regarding intennittent dates during the years 2008-2010. Please provide the 
complete set of narrati ve notes taken by the soc ial workers regarding each specific vis it from the 
inception of the program through the current date. 

(5) Un-redacted, un-obscured, and un-changed copies oj the already-produced records. The 
produced medica l records conta in redactions of important witness' 
names of all the treatment but not limited 

I 

process . understand that un -redacted copies may be 
class ified. 

(6) Mr. 01 Ball/chi 's handwritten notes . Please provide the complete and un-redacted 
vers ions of all ofM r. al Baluchi 's handwritten notes; for example, there is one dated 23 February 
2007 that is missing at least the first of what appears to be at least two pages. 

Please note that the defense does not authorize the prosecution to review or examine any such 
records as they may be covered by M.C.R.E. 513, the HIPAA Privacy Rule, and common- law 
privileges and privacy interests with respect to medical treatment. Instead , the defense requests 
that the prosecution arrange for custodians to provide responsive information directly to the 
defense and provide contact infonnation for any such custodian. 

Thank you for your attention to thi s matter. If you have any questions about thi s request or 
would like to di scuss further, please feel free to contact me. 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF M1LlTARY COMMISSIONS 
1620 DEFENSE PENTAGON 

WASI-IINGTON, DC 20301 - 1620 

MEMORANDUM FOR Trial Counsel 

21 May 2013 

FROM: Sterling R. Thomas, Lt Col, USAF, Military Defense Counse l for Mr. al Baluchi 

SUBJECT: DEFENSE REQUEST FOR DISCOVERY (DR-OSI-AAA) 

Defendant, by and through undersigned counsel pursuant to RMC 701 , the Due Process 
C lause of the Fifth Amendment, the Confrontat ion Clause to the S ixth Amendment, and the 
Compulsory Process Clause of the Sixth Amendment to the United States Constitution, hereby 
submits the following discovery requests. 

(I) Please produce the Senate Select Committee on Intelligence Study of the CIA's 
Detention and Interrogation Program in full without abridgment, abbrev iation, expurgation, 
and/or redaction of any kind. 

(2) Please produce all documents and communications of any kind referring or relating 
to Ali Abdul Aziz Ali , Ammar al Baluehi, or any other names or aliases for the same indiv idual , 
that arc referred to in or provide source material for the Senate Select Comm ittee on Intelligence 
Stud y of the CIA's Detention and Interrogation Program, in full without abridgment, 
abbreviation, expurgat ion, and/or redaction of any kind. 

Please do not hes itate to contact me with any questions or eoneems. 

Very respectfully, 
Ilsll 
Sterling R. Thomas, 
Lieutenant Colonel, USAF 
M ilitary Defense Counsel for Mr. al Baluehi 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 
1620 DE:FENSE PENTAGON 

WASI·IINGTON, DC 20301-1620 

MEMORANDUM FOR Trial Counsel 

15 July 2013 

FROM: Sterling R. Thomas, Lt Col, USAF, Military Defense Counsel for Mr. a1 Baluchi 

SUBJECT: DEFENSE REQUEST FOR DISCOVERY (DR-078-AAA) 

Defendant, by and through unders igned counsel pursuant to RMC 701 , the Due Process 
Clause of the Fifth Amendment, the Confrontation Clause to the Sixth Amendment, and the 
Compulsory Process Clause of the Sixth Amendment to the United States Constitution, hereby 
submits the following discovery requests. 

(I) Please produce all documents mentioning or responding to the Senate Select 
Comm ittee on Intelligence Stud y of the CIA's Detention and Interrogation Program in full 
without abridgment, abbreviation, expurgation, and/or redaction of any kind. 

(2) Please produce all documents and communicat ions of any kind referring or relating to 
Ali Abdul Az iz Ali , Ammar al Baluchi, or any other names or aliases for the same individual, 
that are referred to in or provide source material for aLi documents mentioning or responding to 
the Senate Select Comm ittee on Intelligence Stud y of the CIA's Detention and Interrogation 
Program, in full without abridgment, abbrev iat ion, expurgat ion, and/or redaction of any kind. 

Please do not hes itate to contact me with any questions or concerns. 

Filed with TJ 
17 September 2013 

Very respectfully, 
Ilsll 
Sterling R. Thomas, 
Lieutenant Colonel, USAF 
Military Defense Counsel for Mr. al Baluchi 
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