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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BA Y, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD; 
W ALID MUHAMMAD SALIH MUBARAK 

BIN 'ATTASH; 
RAMZI BINALSHIBH; 
ALI ABDUL AZIZ ALI; 

MUSTAFA AHMED AL HA WSA WI 

1. Timeliness 

AE 175 

Government Motion 
For a Trial Scheduling Order and Not ice of 

Status of Discovery 

14 June20 13 

This f iljng is timely pursuant to the Mili tary Comm iss ions Trial Judic iary Rule of Court 

(R.c. ) 3.6 and Rule for Mili tary Commiss ion (R.M.C. ) 905 . 

2. Relief Sought 

The Prosecut ion respectfu lly requests a trial date of22 September 20 14 and adopt ion of 

the tr ial scheduling order set forth below. The Prosecut ion antic ipates that its case- in-ch ief will 

last six to e ight weeks. 

3. Overview 

This case is entering a new phase as the Prosecution's antic ipated discovery is nearl y 

complete, and a finn trial scheduljng order must now be set so the part ies can properl y plan for 

tr ial. The current pract ice of be ing in court for five days approx imately every six weeks is 

ineffic ient and will result in litigation that is unnecessaril y prolonged , and does not serve the 

in terests of justice. The tr ial scheduling order requested below will remedy that problem. 

4. Burden of proof 

As the moving party, the Prosecut ion must demonstrate by a preponderance of the 

evidence that the requested relief is warranted. R.M .C. 905(c)( I)-(2). 
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5. Facts 

On 3 1 May 20 II and 25 January 20 12, charges in connect ion with the II September 

200 1 attacks were sworn aga inst Khalid Shaikh Mohammad, Walid Muhammad Salih Mubarak 

Bin Attash, Ramz i Binalshibh , Ali Abdu l Az iz Ali , and Mustafa Ahmed Adam a1 Hawsawi. 

These charges were referred jointly to this cap ital Mili tary Commiss ion on 4 Apr il 20 12. The 

five co-accused were each charged with Conspiracy, Attack ing Civ ilians, Attacking Civ ilian 

Objects, Murder in Violat ion of the Law of War, Destruction of Property in Vio lat ion of the Law 

of War, Hijack ing an Aircraft, Terrorism, and Intentiona ll y Caus ing Ser ious Bodily Injury. 

On 19 April 20 12, counsel for the Accused jointly filed the first motion to di sm iss the 

instant proceed ings. See AE DOS. On 10 January 20 13, defense counsel jointly filed the ir most 

recent challenge to the jurisdiction of the instant proceedings . See AE 11 9. Within the nearly 

fourteen months between the first and most recent filings, defense counse l have filed numerous 

other motions seeking di smissal of th is case based on a c laim that the Comm iss ion lacks 

jurisdiction over the Accused on the offenses for wh ich each Accused is charged, and/or the 

referral process. See. e.g. AE 008; AE 031; AE 104; AE 105; AE 106; AE 107; AE 11 9. 

On 5 May 20 12, the Accused were arra igned. Following the arra ignment, the 

Commiss ion heard oral arguments in October 20 12, January 20 13, and February 20 13. The 

Commiss ion granted a Defense request to contin ue the April hearings, but denied the Defense 

request to abate the proceed ings altogether. As such, the Prosecution continued to produce 

di scovery to the Defense. Ora l argume nts have been scheduled for June, August, September, and 

October 20 13. 

On 20 December 20 12, thi s Commiss ion issued a protect ive order pertaining to 

unclassified material. See AE 0 14G . S ince 20 December 20 12, the Prosecut ion has di sclosed 

more than 170,ODO pages of unclass ified di scovery to defense counsel for each Accused. 

On 9 February 20 13, the Commission issued an Amended Protect ive Order perta ining to 

class ified informat ion. See AE 0 13AA. That same day, the Commission issued an Amended 

Memorandum of Understanding Regarding the Receipt of Class ified Informat ion. See AE 
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0 138B. Counsel for four of the five defense teams have refused to sign the Memorandum of 

Understanding (MOU); consequently, the Prosecut ion has not di sclosed classif ied materials to 

those defense counsel who have not yet s igned the MOU. 

On 15 May 20 13 the Mili tary Judge determined that the time wh ich has transpired since 

arraignment (5 May 20 12) until the date of the next sess ion ( 17 June 20 13) was excludable delay 

in accordance with R.M.C. 707(b) (4) (E) (i) and R.M.C. 707(c) . See AE I59 (Docketing Order) . 

As of the time of th is filing, there are approx imately 40 motions that have been filed that 

need to be ruled upon, many of wh ich the Defense has requested to be heard in ora l argument. l 

6. Law and Argument 

A trial scheduling order will ass ist the part ies and th is Commission in mov ing forward 

toward trial. Th is case is entering a new phase as the Prosecution 's antic ipated di scovery is 

nearl y complete, and a firm trial scheduling order must now be set so the parties can prope rl y 

plan for trial. 

The current pract ice of be ing in court for five days approximate ly every s ix weeks is 

ineffic ient and will re sult in litigation that is unnecessaril y prolonged , and does not serve the 

in terests of justice. The tr ial scheduling order requested below will remedy that problem. The 

Prosecut ion respectfully requests that th is Commiss ion establi sh the below trial scheduling order, 

establi shing deadlines for the filin g of " Lega l Mot ions" (motions cha ll enging aspects of the law 

including jurisdictional challenges); " Discovery Mot ions" (to include mot ions to compel 

production of witnesses and evidence); and "Evidentiary Mot ions" (motions either challeng ing 

the admiss ibili ty of, or for the pre-admiss ion of, evidence) . Per the below requested trial 

schedu ling order, these mot ions shall be argued at sess ions to last four weeks each . 

This motion is requested pursuant to R.c. 3.7 .b(l) (stat ing the Comm iss ion "w ill 

ord inaril y establi sh a deadline for the filing of motions.") . The Prosecut ion further requests that 

t The Defense is not entitled to Oral Argument on every mot ion it files and the Prosecut ion 
herein reiterates its pos ition that many of these mot ions can and should be ruled upon without 
oral argument. See R.c. 3.9. 
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assembly and voir dire for panel members be scheduled , to immediate ly be followed by tr ial on 

the merits, wh ich is antic ipated to last six to eight weeks for the Prosecut ion case- in-chief. 

As such, the Prosecution requests the followin g tr ial schedule milestones be establi shed: 2 

• All Defense "Legal Mot ions" (includ ing cha llenges to jurisdiction) and 

"Discovery Mot ions" shall be tiled no later than 6 December 20 13. 

• Mot ions sessions to argue such "Legal Mot ions" and "Discovery Mot ions" shall 

be scheduled for 6 January 20 14 to 31 January 20 14 to li tigate all outstanding 

legal and di scovery mot ions. 

• All "Evidentiary Mot ions," to include all mot ions to suppress and mot ions to pre-

admit, shall be filed by I April 20 14. 

• Litigat ion of all remaining ev identiary mot ions, includ ing presentat ion of 

evidence and oral argument, shall be scheduled for 29 July to 22 August 20 14. 

• Voir Dire of the members shall begin on 22 September 2014 with trial to 

immediately follow. The Prosecution's case- in-chief is expected to last six to 

eight weeks. 

To date, the Prosecut ion has already produced to all five defense teams over 170,000 

pages of di scovery. The Defense can expect to receive the vast majority of unclassified 

di scovery the Prosecut ion has identified for disclosure pr ior to the scheduled August 20 13 

hearings. Th is will be an entire year before the proposed trial and allows the Defense sufficient 

time to prepare for tr ial. Although voluminous, a substantial portion of the di scovery consists of 

photographs of the destruction of the attacks on September II , 200 I , and other business records 

relating to the nineteen hijackers, wh ich will not likely be areas of serious di spute . 

The Prosecut ion also plans to file a detailed Trial Briefwith the Commiss ion, detailing 

what witnesses it intends to call , as we ll as what documents and exhibits it intends to have 

2 These dates are all assuming that all time is excludable for purposes of R.M.C. 707 . The 
Prosecut ion stands ready to proceed to trial at any time should the Accused so request. 
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admitted in to ev idence, in advance of the "Evidentiary Mot ions" session proposed in April 20 14, 

wh ich will help further focus the Defense's preparat ions. 

The Prosecut ion is also prepared to prov ide over 6 ,700 classif ied documents to the 

Defense th is Jul y. However, defense counse l' s} refusal to obey a lawfu l order from th is 

Commiss ion and sign the Memorandu m of Understanding ("MOU") for receipt of c lassif ied 

infoI111at ion will continue to halt the c lass ified discovery process and delay the scheduling of 

trial. The Prosecut ion respectfully submits that th is Commiss ion should not stand idle wh ile the 

Defense ignores its lawfu l order, and requests the Mili tary Judge address th is issue with counsel 

at the next hearing. 

In order to fac ili tate the Accused's ab ili ty to review the Prosecut ion's di scovery in th is 

case , and to save room in the confinement fac ili ty, the Prosecut ion has arranged for the provision 

of Electronic Readers ("E-Readers") to the Accused and counsel. The E-readers are laptops 

whereon Prosecut ion discovery can be v iewed and electronicall y searched but wh ich have no 

other functioning. The E-Readers will be ava il able to the Accused beginning on 17 June 20 13, 

should they want them, so they may review Prosecution di scovery in their cell s and during 

meet ings with the ir counsel. These E-Readers contain the 170,000 pages of di scovery already 

provided to the Defense that were approved for release to the Accused . These E-Readers are 

pre-positioned in the Accused's confinement facility, and the defense counsel will each be 

provided identical E-Readers, loaded w ith the same di scovery, during the 17 June sess ions. 

These E-Readers may be brought into meet ings of the Defense and the Accused, and they do not 

need to be reviewed by the M ili tary Comm iss ion Privilege Team, as the mater ials on the E-

Readers have already been cleared for release to defense counsel and the Accused , and all of the 

materials on the hard drive can be accounted for . The E-Readers will be made immed iately 

ava il able to the Accused upon the ir request. The Prosecut ion will also provide, on a rolling and 

updat ing bas is, a searchable electronic index of the di scovery that has been provided, complete 

3 To date onl y counsel for Ali Abdul Az iz Ali has s igned the MOU required per the M ili tary 
Judge's Order in AE 0 13BB. 
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with descriptions of the items. The index is currently 646 pages and will be prov ided to the 

Defense the week of 17 June 20 13. 

Periodically, as more di scovery is prov ided, the Prosecut ion will ensu re the hard drives 

of the E-Readers (Defense and Accused) are replaced with updated hard drives conta ining all of 

the discovery up to that date. As the E-Readers have no other computer fu nct ions enabled, there 

is no poss ibili ty that any privileged in formation will ex ist on the hard drives, which will be 

replaced as needed by the Prosecution. Defense counsel cannot and should not modify the E-

Readers in any way. 

This case has been referred and in li tigat ion for more than a year. A trial schedu ling 

order is necessary now that a major ity of the discovery has been provided so that the part ies can 

advance toward trial. Adopt ing the trial schedule proposed above will accomplish that goal and 

is in the best in terests of just ice. 

7. Oral Argument 

The government does not request oral argument. 

8. Witnesses and Evidence 

No witnesses or other ev idence is antic ipated at thi s time. 

9. Certificate of Conference 

At the time of th is filing, counsel for Mr. Alj , Mr. Mohammad, and Mr. bin 'Attash 

indicated that they will be opposing thi s mot ion. 

10. Additional Information 

The govern me nt has no add itional in fonnat ion. 

11. Attachments 

A. Cert ificate of Service, dated 14 June 20 13. 
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Respectfully submitted , 

IIsll 
Clay Trivett 
Deputy Trial Counsel 

Mark Martins 
Ch ief Prosecutor 

Office of the Ch ief Prosecutor 
1610 Defense Pentagon 
Washington , D.C. 20301 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 

I cert ify that on the 14th day of June 2013, I filed AE 175, Government Motion For a Trial 
Scheduling Order and Not ice of Status of Discovery with the Office of Mili tary Comm iss ions 
Trial Judiciary and I served a copy on counsel of record. 
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IIsll 
Clay Trivett 
Deputy Trial Counsel 
Office of the Ch ief Prosecutor 
Office of Mili tary Commissions 
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