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1. Timeliness: This motion is timely filed. 

AE112R (AAA) 

Mr. al Baluchi's Motion 
For In Camera Review of 

Un-redacted Versions of AEl 12 K, L, and M 

6 May 2016 

2. Relief Requested: The defense respectfully requests that the military commission issue 

an order compelling the government to file un-redacted versions of AE112K, AEI 12L, and 

AE112M for in camera judicial review. 

3. Overview: The three documents in question - AE112K, AE112L, and AEl 12M-have 

been at the center of ongoing litigation regarding the government's nondisclosure of evidence to 

which Mr. al Baluchi is constitutionally entitled. On 26 February 2016, the government 

represented in court that it would provide the military commission with completely un-redacted 

versions of the three documents for judicial review. As far as Mr. al Baluchi can tell, the 

government has not done so, and the military commission should compel the government to file 

the un-redacted documents with the military commission for in camera review. This filing will 

allow Mr. al Baluchi to address the favorable nature of the information under the redactions in an 

appropriate argument and/or pleading. 

4. Burden of Proof and Persuasion: The burden of persuasion on this motion rests with 

the defense. 
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5. Facts: 

a. On 6 September 2012, the defense requested all documents and information relating to 

White House and Deprutment of Justice consideration of the Central Intelligence Agency 

Rendition, Detention, and Interrogation Program.1 

b. On 11 October 2012, the government denied the request, stating that it intended to 

produce some but not all of the requested documents.2 

c. On 27 December 2012, the defense filed AE112 Motion to Compel Discovery Related 

to White House and DOJ Consideration of the CIA Rendition, Detention and Interrogation 

Program. 

d. On 10 Januru·y 2013, the government filed AEl 12A Government's Response to 

Motion to Compel Discovery Related to White House and DOJ Consideration of the CIA 

Rendition, Detention and Interrogation Program. 

e. On 22 Januru·y 2013, the defense filed AE112C Reply to Government's Response to 

Motion to Compel Discovery Related to White House and DOJ Consideration of the CIA 

Rendition, Detention and Interrogation Program. 

f. On 11 December 2015, the defense argued AEI 12, but the government did not, stating 

that it intended to file a motion to consolidate RDI-related discoveiy.3 

g. On 5 Februruy 2016, the government provided, via NIPR email, three Deprutment of 

Justice Office of Legal Counsel memoranda responsive to AEI 12.4 The government explained 

its production of these three OLC memoranda as follows: 

1 AEl 12 Motion to Compel Discovery Related to White House and DOJ Consideration of the 
CIA Rendition, Detention and Interrogation Program, Attachments Band C. 
2 AEl12, Attachment D. 
3 Unofficial/Unauthenticated Transcript of 11 December 2015 at 10062-1028. 
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~ The Prosecution revi ewed the documents i n full, unredacted 
f orm and f ound that two of the attached documents contained 
information under the redactions that were arguably non
cumulative , relevant and hel pful to the Defense . Those two 
documents are hereby provided wi th the relevant information, 
however redactions remain over informati on the Prosecution has 
deemed not discoverable under R.M.C. 701 . (Bates numbers are 
MEA-MEM-A-0000001-~6 and MEA-MEM-A-00000017~-211) . 

3 . The Prosecution also attaches an additional letter Bates 
Stamped MEA- MEM- 0000370- 383 which it f ound t o be arguably non
cumulative, relevant and helpful to the Defense . r t too has 
redactions o f in formation not discoverable under R.M. C. 70 1 , 
but fewer redactions than the publicly releasable version of 
the same document . 

h. Beginning on 5 February 2016, consistent with its professional and constitutional 

obligations to provide zealous and effective assistance of counsel to its cl ient, the defense team 

for Mr. al Baluchi reviewed, researched, and prepared for additional arguments and motions 

using MEA-MEM-A-00000001 to 26, MEA-MEM-A-00000172 to 211, and MEA-MEM 

00000370 to 383. The al Baluchi defense team prepared a redbox version of the memoranda 

comparing the public, FOIA redactions to the government's Brady redactions. The al Baluchi 

team also provided a copy of the memoranda to Katherine Newell, a Military Commissions 

Defense Organization subject matter expe1t (SME),5 under the terms of Protective Order #2.6 

i. At a closed 505(h) hearing on 19 February 2016, counsel for Mr. al Baluchi introduced 

the redbox version of the three documents into the record as AE112K, AEl 12L, and AEl 12M. 

4 Attachment B. 
5 Ms. Newell has already provided a declaration to the military commission in AEl 12, found at 
AE1l2F Defense Notice of Exhibits, Attachments B and C. 
6 AE014H. 
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J. Over the weekend of 20-21 February 2016, SME Ms. Newell spent over twenty hours 

analyzing the redbox versions of the memoranda.7 In consultation with defense teams, Ms. 

Newell prepared three documents, each analyzing one of the three memoranda, which were 

distributed to a11 defense teams. Counsel for Mr. al Baluchi carefully reviewed Ms. Newell ' s 

analyses, provided feedback to Ms. Newell , and used the analyses to prepare for oral argument. 

k. On 23 February 2016, counsel for Mr. al Baluchi substituted a redbox version with the 

redactions numbered, and relied on the analyses of the three memoranda to argue the individual 

redactions in AE112K, AE112L, and AEI 12M.8 The military commission was satisfied after 

counsel argued eleven of the 150 redactions in AE112K, AE112L, and AE112K, and stated:9 

~J (COL POHL] : Oka y . If we need to. I will give you an 

opportunity to go through a l l 150 after I hear from the 

gove rnme nt . but I don ' t r eal l y t hink l need to hear that r i ght 

now . I und e r s tand your poi nt . 

LDC [ MR. CON ELL ) : Right . 

HJ [COL POHL] : Your poin~ mad e . I f you had to . you would 

have a j ustificati o n for each one of ~ hese speci fica lly ore 

s o than s pecifical y the 

1. On the same day, counsel for Mr. al Baluchi suggested treating AEI 12K, AEl 12L, and 

AE112M as a "test case" for the government's unilateral redaction process: 10 

7 Unofficial/Unauthenticated Transcript of 23 February 2016 at 10903. Consistent with the 
position in AE362B(AAA) Mr. al Baluchi's Response to Schedul.ing Order, all members of Mr. 
al Baluchi 's defense team had a twenty-fom hour period of rest and recuperation over the 20-21 
February 2016 weekend. Ms. Newell is not a member of Mr. al Baluchi's defense team, and Mr. 
al Baluchi 's counsel has no authority over her work schedule. 
8 T. 23 FEB 2016 at 10864-901. The government has made six redactions in the publicly 
available transcript. 
9 Id. at 10903. 
to Id. at 10937-38. 
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The government is operati ng a t a doc ument l eve l and 

pu t s a burden on us , I suppose -- a burden that I do no t 

r e l ish becaus e it is so mu c h wo r k -- but a burden t o do the 

eaches. And so I have a proposal that I'l l call the bl uff and 

l e t us br i ef vh y we think that each o f these redactions is 

discoverab l e and a cce pt the doc uments in c amera and r eview 

them . It's not milli ons of doc uments , i t's only 150 

reda c ti ons in , you know, 20 o r 30 pages , and let's see who is 

right . 

HJ [CO L POHL] : Okay . Okay . 

LDC (HR. CO NNELL] : Thank you. 

HJ [CO L PO HL]: We ' l l use this as a test case for going 

f orward . 

LDC [HR. CO NNELL] : Yeah . That 's right. 

m. On 24 February 2016, the government moved to seal AE112K, AE112L, and 

AE112M as potentially classified: 11 

TC [KR . GROHARINGJ : Ye s . Jud ge . t hank you. Your Hono r . 

th e gove rnment would move -- moves ~ o sea l Ex hi bi ts 112 . L. 

a nd tt . We have bee n a dvi sed that those exhi bi ts may con ta in 

c lassifi ed inf ormation . That matte r i s unde r r e view r ight 

now . We woul d a s k that those e xhibi ts be sea l e d and t r eat e d 

as class ifi e d . We expect to have addi tional guidance 

r e gardi ng the exh ibi t s at so e point late r today _ 

11 Unofficial/Unauthenticated Transcript of 24 February 2016 at 11093-94. 
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Counsel for Mr. al Baluchi objected to the sealing of AE1 12L and AE1 12M (which did not, as 

far as he knew, contain any classified information), as well as the anticipated redaction of the 

publ ic transcript. 12 Counsel for Mr. al Baluchi also requested permission to discuss the matter 

with the Chief Defense Counsel, which the military commission deferred. 13 

n. On 26 February 2016, the government stated to the mil itary commission: 

12 Id. at 11098-99. 
13 Id. at 11099-10 l. 
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CP [BG MARTI SJ : Your Honor . this i s just a b r ief not ce 

in con ne ct i on with the mi l itary commission "s expectation of 

r eviewing gove rnment discove ry unde r t h e rub r ic o f 397 and t he 

underl y· ng otions . I want to notify the com ission that the 

prosecution has coo r di nated as necessar y to prov~de the 

a ilitary judge t h e unredacted OLC me• os . These are Lhe • emos 

r . Connel l is seeki ng . We wi l l do t hat i n c onj unc t i on with 

r eq uests f or subs~itutions under H. C. R. E. 505 ( f ). a nd t his 

will be as to categori es C and E o f the ten -category cons truct 

as well as othe r categor · es within ~hat construct . 

ttJ [COL POHL J : Jus~ so I am clear . we are tal king about . 

I be ieve , 112K, Land M, and I don ' t ha ve t h em sitt i ng i n 

front o f me . and so you are goi ng to gi ve • e total y 

unr edact ed 

CP [BG MARTINS ] : You ~il see the unredacted ones as part 

of ou r submissions ~ith rega r d to t he ten -category const r uct , 

the appropriate ones They wi l l be t he among t he ori ginal 

doc uments contai n ing i nformation we wi ll be seek i ng a 

subst i tuted f o r m for . 

HJ [COL POHL] : When can I e xpec t t o have those? 

CP [BG MARTI SJ : We are going to be l abo r i ng to try to do 

t he first of those as ear l y as the 22nd of Ma r ch but it wi l l 

be before 30 September . 
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6. Law and Argument: 

On 26 February 2016, the government represented in an open hearing that it would 

provide the complete, un-redacted versions of AE112K, AE112L, and AEl 12M for in camera 

review by the military commission. Upon information and belief, the government has not 

provided the documents, and opposes Mr. al Baluchi 's motion to require it to honor its 

commitment. Once the government has provided the documents, Mr. al Baluchi intends to argue 

why the redacted information is favorable to the defense in a test case for the government's 

un ilateral redactions. 

The documents m question undeniably contain information that is favorable to the 

defense. The government has provided the documents to the defense, even in redacted form, 

because that is true. The government has undertaken multiple rounds of review of these 

documents. Each review has led to the redaction - or un-redaction - of new information in the 

documents. For example, in its letter dated 5 February 2016, the government noted that, upon 

fwther review, it found discoverable material underneath redactions it had previously provided 

to the defense. Given the inherently pattial nature of trial counsel's role as an advocate, given 

trial counsel 's limited ability to fully comprehend what may be material or helpful to the defense, 

and given the incontrove1tible need for total compliance with the constitutional rights guaranteed 

to capital defendants, these documents must be reviewed in full form by the Commission. The 

hard information underlying the blackouts on these pages never changes; however, the subjective 

analysis unilaterally taken by the prosecution to determine what is material, relevant, and 

possibly helpful to the defense clearly does. The government has even claimed the authority to 

make unreviewable decisions to withhold information because it considers the information 
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"cumulative" to some other information they have not yet produced. The need for judicial 

intervention could not be more compelling. 

Mr. al Baluchi maintains, consistent with counsel's arguments before the Commission in 

February 2016, that the documents in question contain favorable information that has not been 

disclosed by the government. The redacted material contains some true, substantive information 

favorable to the defense, including witness information. But perhaps more impo1tant, the 

redacted information reveals falsehoods, disto1tions, and bad-faith assertions that "raise[] 

oppo1tunities to attack ... the thoroughness and even the good faith of the investigation." 14 The 

more often agents of the government repeat false, distorted, or incredible claims, the greater the 

damage to the government's case. Because there is a linear relationship between the number of 

times the CIA, White House, and Department of Justice advance or rely on false or misleading 

information and the credibility of the government's witnesses and policies, such information can 

never be "cumulative" in the statutory sense. 

Under MCRE 505(f), the military commission, not the government, authorizes 

withholding or deletions. The government claims that the FOIA redactions in AE112 K, L, and 

M plus 138 words fulfill its constitutional and statutory responsibilities to provide favorable 

evidence to the defense. The military commission should require the government to produce the 

14 Kyles v. Whitley, 514 U.S. 419, 445 (1995); see also, e.g., United States v. Trevino, 89 F.3d 
187, 189 (4th Cir. 1996) ('"Favorable' evidence includes not only that evidence tending to 
exculpate the accused, but also any evidence adversely affecting the credibility of the 
government's witnesses."); United States v. Bowen, 799 F.2d 593, 613 (10th Cir. 1986) ("A 
common trial tactic of defense lawyers is to discredit the caliber of the investigation or the 
decision to charge the defendant, and we may consider such use in assessing a possible Brady 
violation."); Lindsey v. King, 769 F.2d 1034, 1042 (5th Cir. 1985) (concluding that withheld 
Brady evidence "carried within it the potential ... for the ... discrediting ... of the police 
methods employed in assembling the case."). 
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unredacted memoranda, as the government claimed it would, to test the veracity of this claim in 

camera. 

7. Oral Argument: The Defense requests oral argument in connection with this motion. 

8. Witnesses: None. 

9. Conference with Opposing Counsel: The defense has conferred with the government. 

The government objects to the proposed relief. 

10. List of Attachments: 

A. Certificate of Service; 

B. Letter from Government dated 5 February 2016. 

Very respectfully, 

//s// 
JAMES G. CONNELL, III 
Detailed Learned Counsel 

Counsel for Mr. al Baluchi 
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CERTIFICATE OF SERVICE 

I certify that on the 6th day of May, 2016, I electronically filed the foregoing 

document with the Clerk of the Court and served the foregoing on a11 counsel of record by email. 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS 

1610 DEFENSE PENTAGON 
WASHINGTON, DC 20301 -1610 

5 Februa r y 201 6 

MEMORANDUM FOR Defen se Coun se l fo r Mess r s . Kha lid Sha i kh 
Mohammad , Walid b in ' Attash , Ramzi b in a l Sh i bh , Ali Abdul 
Aziz Ali a nd Mu stafa a l Hawsawi 

SUBJ ECT : Di scover y of OLC DOJ Memo r a nda r egar d ing the forme r 
CI A ROI p r ogr am . 

1 . On 25 Janua r y 20 13 the Prosecut i o n p r ovi ded the Defense 
wi t h d i scover y inc lud ing t h e ma r ked Bates-stamped r a nge of 
MEA-MEM-0000000 1- MEA-MEM-00000369 . Inc luded in t hat Bates 
stamp r a nge wer e f i ve OLC DOJ memos . The Defense has a sked 
the Prosecu t i on to p r ovi de unredacted ver s i o ns of t hese 
docu ments . 

2 . The Prosecu t i o n r evi ewed t h e docume nts in f ull, unredacted 
fo rm a nd fo und t hat two of t h e attached docume nts conta ined 
info rmat i o n unde r t h e r edact i o ns t hat wer e a r g uab l y n on 
c umulat i ve , r e l evant a nd he l pful to t he Defense . Those two 
docume nts a r e he r eby p r ovi ded wi t h t h e r e l evan t info rmat i o n, 
howeve r r edact i o ns r ema in over info rmat i o n t he Prosecu t i on has 
deemed not d i scover abl e under R.M. C . 70 1 . (Bates number s a r e 
MEA-MEM-A-000000 1-26 a nd MEA-MEM-A-000000 172-2 11) . 

3 . Th e Prosecu t i o n a l so attaches a n addi t i o na l l ette r Bates 
Stamped MEA-MEM-0000370-383 whic h i t fo und to be a r guab l y no n
c umulat i ve , r e l evant a nd h e l pful to t he Defense . I t too has 
r edact i o ns of in fo rmat i on not d i scove r abl e under R.M. C . 70 1, 
b ut fewe r r edact i o ns t h a n t he pu b lic l y r e l e a sabl e ver s i o n of 
t he same docume nt . 

4 . Th e Prosecu t i o n a l so r evi ewed 20 oth e r OLC DOJ me mos in 
t he ir unredacted form, inc lud ing MEA-MEM- 00000027-171, a nd 
found t hat t h e p ub li c l y r e l eased ver s i o ns sat i sf i ed t h e 
Prosecut i on' s oblig a t i o ns in t hi s case unde r R . M. C 70 1 . 
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