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UNITED ST A TES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, W ALID 
MUHAMMAD SALIH MUBARAK BIN 
'A TT ASH, RAMZI BIN AL SHIBH, ALI 
ABDUL-AZIZ ALI, MUSTAFA AHMED 

ADAM AL HA WSA WI 

1. Timeliness: This motion is timely filed. 

AE112Q(AAA) 

Mr. al Baluchi's Motion 
for Appropriate Relief from 

Government Demand 
to Destroy Exculpatory Evidence 

10 May 2016 

2. Relief Requested: The defense respectfully requests that the military commission issue 

an order relieving the defense of any requirement to return or destroy exculpatory evidence 

contained in MEA-MEM-A-00000001 or MEA-MEM-A-00000172, or related work product. 

3. Overview: The government has demanded the return and destruction of certain favorable 

evidence, provided to the defense in the course of discovery. This demand comes months after 

its disclosure as unclassified material, and after Mr. al Baluchi 's defense team reviewed, 

analyzed and relied on the material during open hearings before the military court. Even if the 

government has properly claimed classified information privilege- which it has not- the 

government has waived its claim of privilege under M.C.R.E. 510(a). 

The demand to destroy evidence favorable to the defense is a calculated effort to avoid 

the government's disclosure obligations. Because the information at issue also exists in defense 

work product and the military commission record, the only effect of destroying the original 

discovery would be to deny the defense a clean copy of the evidence it could use in evidentiary 

proceedings. Such destrnction would violate the constitutional guarantee of access to evidence, 

and require dismissal of the charges with prejudice. 
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4. Burden of Proof and Persuasion: Because the government is demanding action, the 

government should bear the burden of persuasion on the requirement to destroy evidence, 

including a valid, public invocation of the classified information privilege. 

5. Facts: 

a. On 6 September 2012, the defense requested all documents and info1mation relating to 

White House and Department of Justice consideration of the Central Intelligence Agency 

Rendition, Detention, and Interrogation Program. 1 

b. On 11 October 2012, the government denied the request, stating that it intended to 

produce some but not al] of the requested documents.2 

c. On 27 December 2012, the defense filed AEl 12 Motion to Compel Discovery Related 

to White House and DOJ Consideration of the CIA Rendition, Detention and Interrogation 

Program. 

d. On 10 January 2013, the government filed AEl 12A Government's Response to Motion 

to Compel Discovery Related to White House and DOJ Consideration of the CIA Rendition, 

Detention and Interrogation Program. 

e. On 22 January 2013, the defense filed AE112C Reply to Government' s Response to 

Motion to Compel Discovery Related to White House and DOJ Consideration of the CIA 

Rendition, Detention and Interrogation Program. 

f. On 11 December 2015, the defense argued AE112, but the government did not, stating 

that it intended to file a motion to consolidate RD I-related discovery.3 

1 AE112 Motion to Compel Discovery Related to White House and DOJ Consideration of the 
CIA Rendition, Detention and Interrogation Program, Attachments B and C. 
? - AE112, Attachment D. 
3 Unofficial/Unauthenticated Transcript of 11December2015 at 10095-96, 10126-27. 
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g. On 5 February 2016, the government provided, via NIPR email, three Department of 

Justice Office of Legal Counsel memoranda responsive l.o AE112.4 The government explained 

its production of these three OLC memoranda as follows: 

2" 'T!1e: ~~rr>s4=:>::i.t~tior1 t:Ef\t ie~rec~ t .he docl~ment~.:i in full, ti:nre:::tacted 
for1~ aDcl ft)~11)Cl that t.~~::~) cf t1ie- .att.a>:·-:-he~j. d(.~cu.raerrts c~)11tain.€-d 

inf~.:>r:·rnatic~n uncler tl1e r e.ctactirn1s t tiat t~Jel'+?: a r:Jll;.al:>l~f 1::a:t)

c1~n1u:la ti·v·c , re l·e~larit. and 11-e l pft1 l tci t~1e I}tfe11se. ·rii~:::sc t~J{"> 
cic~ctur:.errts .ar:c r~.ere.l)y l:?:l.'(;)"\t.iClec~ )\! it.1~ tii.€ rele\1z~nt .. i ·nf(Jrl~:itic~n.,. 

hc~tie;rer re~jact ion.s remain s:::<.rer i nfGrrn.at. i on t 11e f'r"ose-ct~tic~n 11.as 
cieeille<:l rhJt fJisc:c\.~er;~ble ur1~:ler R~. ~1.c:. 701" {Bate.::; ·ntnrtbers ar'e· 
P1EA-~1Ei-:.1-A -0000001 -26 ar~·::i KIB.A-ME~f-~~-[)0000017.:: -211) .. 

s.tan~p.e·c1 1\$.EA- f{EM- 00DJJ37 0- 383 1~~11i ~~11 i t f ourv.:1 to :be· 
c·tn~1t~lati"SJe , re·le~r.ant ancl helpful to the D.efense .. 
1:·edact.ion.s C}f i.1lfor1n.:~tica1 not disc-cf\,Fe.r.'ab·le u:nder 

ar~zr;;abl y n.011-

It too ha:s 

!Jut f e'~er rei:lac~t·icrrn~::- th:?in tl~e ~HJiJl icl ~l r:c-leasaJ:)le \7E rs ic~n cf 
t 1:e t:;a1~ c~-·Oc~·ulnent .. 

h . Beginning on 5 February 2016, consistent with its professional and constitutional 

obligations to provide competent, diligent, and effective assistance of counsel to its client, the 

defense team for Mr. al Baluchi reviewed, researched, and prepared for additional arguments and 

motions using MEA-MEM-A-00000001 to 26, MEA-MEM-A-00000172 to 211, and MEA-

MEM 00000370 to 383. The al Baluchi defense team prepared a redbox version of the 

memoranda comparing the public, FOIA redactions to the government' s Brady redactions. The 

al Baluchi team also provided a copy of the memoranda to Katherine Newell, a Military 

Commissions Defense Organization subject matler expert (SME),5 under the terms of Protective 

Order#2.6 

4 Attachment B. 
5 Ms. Newell has already provided a declaration to the military commission in AE l 12, found at 
AE112F Defense Notice of Exhibits, Attachments B and C. 
6 AE014H. 
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i. At a closed 505(h) hearing on 19 February 2016, counsel for Mr. al Baluchi introduced 

the red-box version of the three documents into the record as A El 12K, AEl 12L, and AEl 12M. 

j. Over the weekend of 20-21 February 2016, SME Ms. Newell spent more than twenty 

hours analyzing red-box versions of the memoranda with numbered redactions.7 In consultation 

with defense teams, Ms. Newell prepared three documents, each analyzing one of the three 

memoranda., which were distiibuted to all defense teams. Counsel for Mr. al Baluchi carefully 

reviewed Ms. Newell's analyses, provided feedback to Ms. Newell, and used the analyses to 

prepare for oral argument. 

k. On 23 February 2016, counsel for Mr. al Baluchi substituted versions of AE112K, 

AEl 12L, and AEl 12M with numbered redactions and relied on the analyses of the three 

memoranda to argue the individual redactions in AE112K, AE112L, and AE112M. 8 The 

military commission was satisfied after counsel argued eleven of the 150 redactions in AE112K, 

AE112L, and AE112K, and stated:9 

7 Unofficial/Unauthenticated Transcript of 23 February 2016 at 10903. Consistent with the 
position in AE362B(AAA) Mr. al Baluchi's Response to Scheduling Order, all members of Mr. 
al Baluchi's defense team had a twenty-four hour period of rest and recuperation over the 20-21 
February 2016 weekend. Ms. Newell is not a member of Mr. al Baluchi's defense team, and Mr. 
al Baluchi' s counsel has no authority over her work schedule. 
8 T. 23 FEB 2016 at 10864-901. The government made six redactions in the publicly available 
transcript. 
9 Id. at 10903. 
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1. On the same day, counsel for Mr. al Baluchi suggested treating AEl 12K, AEl 12L, and 

AEl 12M as a "test case" for the government's unilateral redaction process: 10 

to Id. at 10937-38. 
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m. On 24 February 2016, the government moved to seal AE112K, AE112L, and 

AE112M as potentially classified: u 

Counsel for Mr. al Baluchi objected to the sealing of AE112L and AE112M (which did not, as 

far as they knew, contain any classified information), as well as the anticipated redaction of the 

public transcript. 12 Counsel for Mr. al Baluchi also requested permission to discuss the matter 

with the Chief Defense Counsel, which the military commission deferred. 13 

n. On 26 February 2016, the government stated to the military commission: 

11 Unofficial/Unauthenticated Transcript of 24 February 2016 at 11093-94. 
12 Id. at 11098-99. 
13 Id. at 11099-101. 
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o. Subsequent to the February 2016 hearing, Mr. al Baluchi's legal team has spent 

approximately 29 hours analyzing AE112K, AE112L, and AE112M, not counting the hours 
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spent pruticipating in the spill cleanup and investigation or the preparation of this motion. In 

addition to these 29 hours, Mr. al Baluchi's legal team has complied with all instructions of 

security and information technology personnel regarding spill remediation. 

p. On 13 April 2016, the government sent the defense a Jetter seeking the return of 

physical copies and destmction of all electronic copies of MEA-MEM-A-00000001 to 26 and 

MEA-MEM-A-00000172 to 211, including from classified information technology systems.14 

q. On 15 April 2016, counsel for Mr. al Baluchi sent the government a letter requesting 

permission to discuss classified information with the Chief Defense Counsel and request policy 

and ethical guidance regarding the government demand. ts 

r. On 27 April 2016. the government, via NIPR email, authorized counsel for Mr. al 

Baluchi to share the classified correspondence with the Chief Defense Counsel. 16 

s. On 28 April 2016, counsel for Mr. al Baiuchi requested clru·ification of the scope of the 

government's demand for destruction of information and/or documents. 17 

t. On 29 April 2016, the government responded by email as follows: "To clarify. the 

Prosecution's letter simply requests remedial action (return of all hard copies and deletion of all 

electrnnic copies) be taken on the memoranda in the form the Prosecution produced them." 18 

u. On 5 May 2016, counsel for Mr. al Baluchi requested the government position on a 

motion to provide the military judge with un-redacted copies of the three memoranda. The 

government stated its opposition to this course of action. 19 

14 /\.H ~H.:hr.ne.nt (~ . 
15 /\H<.tGh rnent ~). 
16 Attachment E. 

18 Attachment G. 
19 Attachment H. Mr. al Baluchi, of course, does not know what materials the government 
provides the military judge on an ex parte basis, and considered the possibility that the 
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6. Law and Argument:20 

In an extraordinary move, the government has demanded the defense destroy evidence 

that the Office of the Chief Prosecutor produced as favorable to the defense. This demand to 

destroy evidence whose production is required by Brady v. Mmyland21 and its progeny is no 

routine, good faith destrnction of evidence pursuant to standard procedures. Rather, the 

government seeks to exploit defense non-disclosure agreements "in a calculated effo1t to 

circumvent the disclosure requirements established by Brady v. Maryland and its progeny."22 

This effort must fail: the government cannot simultaneously demand the destruction of 

exculpatory evidence and maintain this prosecution. 

Initially. the government has not established its authodty to claw back the discovery it 

provided in an unclassified format. The government has not made a valid, public invocation of 

government had provided the memoranda in accordance with this position on 26 February 2016. 
See, e.g., AE308H Government Unclassified Notice of Ex Parte, In Camera, Under Seal 
Classified Filing .. 
20 Mr. al Baluchi is entitled to participate in any healing regarding the destruction of information 
contained in AE112K, AE112L, and AE112M. See AE136A(AAA) Mr. al Baluchi's Response 
to Government Motion Regarding Accused's Presence During Closed Proceedings. A capital 
defendant 's right of access to the courts is a substantial constitutional guarantee. Such access 
must be "adequate, effective and meaningful." Bounds v. Smith, 430 U.S. 817, 822 (1977). In 
this particular instance, the government is seeking the complete return and destruction of 
exculpatory material that was disclosed to the defense and utilized in its litigation preparation as 
well as in open court before the Commission. Although communication is at the core of an 
attorney-client representation, counsel for Mr. al Baluchi cannot even explain the significance of 
the government's demand to Mr. al Baluchi. See AE380AA(AAA) Mr. al Baluchi's Response to 
the Military Commission' s Request for a Position on the Allocation of Control Between 
Defendant and Counsel. Any hearing or session addressing the propriety of the government' s 
sudden and delayed invocation of the privilege, or its request to return or destroy such material 
must, as a matter of constitutjonal law and fundamental fairness, include Mr. al Baluchi. 
Counsel for Mr. al Baluchi cannot obtain his informed consent to comply with the government's 
demand without explaining the significance of the demand to Mr. al Baluchi. 
21 373 U.S. 83 (1963). 
22 Cal~fornia v. Trombetta, 467 U.S . 479, 488 (1984). These non-disclosure agreements do not 
ovetTide constitutional principles. See Executive Order 13,526 Classified National Security 
Information (December 29, 2009) § 6.2(d) ("Nothing in this order limits the protection afforded 
any information by other provisions of law, including the Constitution .... "). 
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classified information privilege.23 Indeed, the government cannot invoke classified infonnation 

privilege at this stage, as it has already waived its privilege by producing the information to the 

defense as unclassified. 24 

The government's obligations under Brady are well-known.25 Brady and its progeny 

create a broad disclosure requirement, holding that due process requires the government to 

produce all information and materials favorable to the defense.26 Brady and its progeny define as 

favorable (and thus subject to disclosure) not simply those materials that affirmatively 

demonstrate the defendant's innocence, but also those that diminish the effect of the inculpatory 

evidence presented by the government, both as to guilt and as to punishment.27 All doubts 

regarding the exculpatory nature of mate1i als should be resolved in favor of disclosure. 28 These 

23 See Ellsberg v. Mitchell, 709 F.2d 51, 63-64 (D.C. Cir. 1983); AE013G Joint Defense 
Response to Government Motion to Protect Against Disclosure of National Secuiity Infonnation 
at 14-16. Despite marking Attachment I as classified out of an abundance of caution, counsel for 
Mr. al Baluchi does not concede that any information provided in the 5 February 2016, 
disclosure is classified, or classified at a level beyond the authorizations of members of the 
defense team. 
24 M.C.R.E. 5 lO(a) (providing that voluntary disclosure waives privilege); see also Al-Haramain 
Islamic Found., Inc. v. Bush, 507 F.3d 1190, 1202 (9th Cir. 2007) (holding that the government 
did not waive privilege where it inadve1i ently disclosed a document marked as classified and 
immediately sought its return); Barre v. Obama, 932 F. Supp. 2d 5, 9 (D.D.C. 2013) (ruling that 
two pieces of information included in a publicly filed factual return would not be deemed 
protected, despite government request: "[t]he disclosure of both the geo-coordinates and the 
single word in the March 2002 Handnote were not made under seal to the opposing party but, 
instead, were publicly released and placed on the Cour t's docket, where they remain.") . 
25 See generally Bagley v. United States, 473 U.S. 667 (1985); Kyles v. Whitley, 514 U.S. 419 
(1995); Strickler v. Greene, 527 U.S. 263 (1999); Banks v. Dretke, 540 U.S. 668 (2004). See 
also Berger v. United States, 295 U.S. 77, 88 (1935) ("The [government] is the representative not 
of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially 
is as compelling as it obligation to govern at all; and whose interest therefore, in a criminal 
f,rosecution is not that it shall win t11e case, but that justice shall be done."). 
~6 Brady v. Maryland, 373 U.S. 83, 87 (1963). 
27 See, e.g., United States v. McVeigh, 954 F. Supp. 1441, 1443 (D. Colo. 1997). 
28 United States v. Agurs, 427 U.S. 97, 108 (1976); United States v. McVeigh, 954 F. Supp. 144 1, 
1450 (D. Colo. 1997); see also Roviaro v. United States, 353 U.S. 53 (U.S. 1957) (holding that, 
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principles are further reinforced in R.M.C. 701(e), which defines exculpatory evidence as 

evidence "which reasonably tends to: (A) Negate the guilt of the accused of an offense charged; 

(B) Reduce the degree of guilt of the accused with respect to an offense charged; or (C) Reduce 

the punishment." 

The precise information that the government seeks to suppress through destruction of the 

evidence it provided is undoubtedly favorable to the defense. Mr. al Baluchi addresses the 

specifics of this issue in a classified addendum to this motion.29 

Unlike an ordinary disclosure decision, the military commission need not predict that the 

information will be helpful in the future, as the info1mation the government provided as 

unclassified empilically and actually helped the defense. Mr. al Baluchi actually used the 

documents in an open court. proceeding, with the government present, to argue why the 

government should produce more discovery. In fact, the government sought to classify and claw 

back infonnation in AEl 12K and AEl 12L only after its saw the effectiveness of the information 

in supporting defense arguments. 

Indeed, in seeking to demonstrate its Brady compliance, the government has clearly 

conceded that the info1mation is favorable to the defense. In initially producing the documents 

containing the information, the government wrote:30 

because an inf01mant's identity was relevant and helpful to the defense, the government's 
~rivilege against disclosure must give way). 
9 Attachment I. Because the information is helpful to the defense. the classification of the 

information has no impact on the government's obligations. Under the standard in United States 
v. Yunis, 867 F.2d 617, 623 (D.C. Cir. 1989), a defendant is enti tled to classified information if it 
is helpful to the defense, a category which includes all evidence favorable under Brady . United 
States v. Mejia, 448 F.3d 436, 456-57 (D.C. Cir. 2006). 
30 Attachment B. 
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·f:.;:l·r:~l ,ftr~~i r~~~;;.~nd that:. ·t.1t··~ ·:,Jt f ' . t:~~e a.t.·t .. a.:ci)e:C.~ ~i~l~tt[flte;n:ca . · :;;o·~.t:ai.ne.sl. 

i.~f:~·~l!~~:t-.. i~~?::n ~~11d~r .--~l·ie::. - .r:~~ia~:t: ·~:?~'1~ ... tb::~'t .~-se.·~~· ·~.rg~~:ab). ·r ~Ctl;'i:~ 
ct.~~tul:e~t .. :tve~- re:ler~rant. a :nd. heJ .. pfu.1 t.:~J: t:lle D~fen,s:e: ~ ·:rhc-:s:e t:\i$:J 

·d':'l·C·u:r.:ne:r.--c .. ~ · a.i~·e'. l'lere::,.3~r . Pr:e~,ti ~e·e.t · · ~~ i th ~he · ~·e- le·~to-:ant: i .n f o~m.~t:~ i ~:~n:.~ . 
. he~ ?:.ie·~te.1.~ :re~:ia t:~·t i :::;>.;ris .re.m.a i.~1 ~1\'?'e~.r i.~1 f ·c<r.:n'1a ~ i c~n tJr'l:e ·pr c~ s.e. ·t~~:.:lt.~i on has 
d~·eme(l 1~c~t: di.sc:o·~(r1eral~le t111d::f:::r· R., ... H. >. (.::~. 7Dl II f&a:t .. :e·s ·rf~~ihe.rs a.r'E 
}IE.A-.~1EJ4-A-0(H)00*.) .1 -26 €~.rid }fE.A-Jll:}f-A~:oooo.o ~J.11.2:-,211) ~ 

The government included even stronger language in its letter demanding return of the non-

cumulative, relevant, and helpful ioformation.3 1 

The government' s demand for destruction of exculpatory evidence violates the due 

process guarantee of a fair trial. "Under the Due Process Clause of the [United States 

Constitution], criminal prosecutions must comport with prevailing notions of fundamental 

fairness. We have long interpreted this standard of fairness to require that criminal defendants be 

afforded a meaningful opportunity to present a complete defense. To safeguard that right, the 

Cowt has developed 'what might loosely be called the area of constitutionally guaranteed access 

to evidence. "'32 

One aspect of access to evidence is the protection of exculpatory evidence against 

destruction . Although destruction of evidence issues normally arise m routine, good faith 

situations,33 the government here seeks to destroy evidence "in a calculated effo1t to circumvent 

the disclosure requirements established by Brady v. Maryland and its progeny."34 The evidence 

32 California v. Trombetta, 467 U.S. 479, 485 (1984) (quoting United States v. Valenzuela
Bernal, 458 U.S. 858, 867 (1982)). 
33 See Arizona v. Youngblood, 488 U.S. 51. 57-58 (1988); Killian v. United States, 368 U.S . 231, 
242 (1961). Although Lany Youngblood lost his destrnction of evidence claim in the Supreme 
Court, he was later exonerated by DNA testing of the small evidence sample that remained. See 
Marc Bookman, Does an Innocent Man Have the Right to Be Exonerated?, The Atlantic, Dec. 6, 
2014. 
34 -Trombetta, 467 U.S. at 488. 
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the government seeks to destroy possesses an exculpatory value that is apparent before the 

destruction, and is unavailable to the defense by any alternate means. 35 As long as the 

government continues with this prosecution, it cannot require the destruction of favorable 

evidence it provided to the defense.36 

Finally, it is impossible for Mr. al Baluchi to destroy the infonnation the government 

seeks to suppress without wiping out almost fifty hours' worth of legal work product and 

significant portions of the military commission record. After the government produced MBA-

MEM-A-00000001 and MEA-MEM-A-00000172, the defense has reproduced and analyzed the 

information in at least six different formats: the red-box versions introduced on 19 February 

2016; the numbered red-box versions substituted on 23 February 2016; Ms. Newell's 

memoranda; Mr. al Baluchi's proprietary team analysis; oral argument on 23 February 2016; and 

a red-box/blue-box version created for this motion.37 The demanded destruction of the original 

discovery would have no effect on national security, as the information will continue to exist in 

defense work product and the military commission record. Unless the government demands the 

destruction of legal work product- a position it disclaims38- the only effect of the destruction 

would be to deny the defense a "clean" version it can use in later evidentiary military 

commission proceedings. 

The government can recover the classified exculpatory evidence at issue, but not while 

subject to the constitutional requirement to disclose rather than destroy exculpatory evidence. As 

35 See id. at 489; Youngblood, 488 U.S. at 58; United States v. Chandler, 894 F.2d 463 (D.C. Cir. 
1990). 
36 See United States v. Rezaq, 899 F. Supp. 697, 708 (D.D.C. 1995) (explaining that need to 
protect classified information cannot override fair trial requirements); see also United States v. 
Pasha, 797 F.2d 1122, 1138 (D.C. Cir. 2015) (discussing remedies for destruction of evidence). 
37 See i\ttachrnent L 
38 Attachment G. 
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with all classified information favorable to the defense, the government faces the choice between 

disclosing the evidence and prosecuting the defendants. If the government forces the destruction 

of the exculpatory evidence, the military commission must dismiss the charges against the 

defendants with prejudice. 

7. Oral Argument: The Defense requests oral argument in connection with this motion. 

8. Witnesses:39 

John Rizzo 

Steven G. Bradbury 

Katherine Newell 

9. Conference with Opposing Counsel : The defense has confeffed with the government. 

The government objects to the proposed relief. 

10. List of Attachments: 

A. Certificate of Service 

B. Memorandum dated 5 February 2016 from Trial Counsel to Defense Counsel 

regarding "Discovery of OLC DOJ Memoranda regarding the former CIA RDI program." 

c. Memorandum dated 13 April 2016 from Trial Counsel to 

Defense Counsel regarding "Request for Return of Classified Department of Justice Office of 

Legal Counsel Memoranda." 

D. Memorandum dated 15 April 2016 from Counsel for Mr. al 

BaJuchi to Trial Counsel regarding "Need-to-Know Determination." 

E. Email dated 27 April 2016 from Trial Counsel to Counsel for Mr. al Baluchi 

authorizing the sharing of classified correspondence with the Chief Defense Counsel. 

39 See also 1':\H~1ch.r.nent L 
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F. Memorandum dated 28 April 2016 from Counsel for Mr. al 

Balucbi to Trial Counsel regarding "Clarification of 13 April 2016 Letter." 

G. Email dated 29 April 2016 from Trial Counsel to Defense Counsel clarifying request 

for remedial action regarding the three memoranda. 

H. Email dated 5 May 2016 from Trial Counsel to Defense Counsel regarding Trial 

Counsel's opposition to provide the Commission with un-redacted versions of the three 

memoranda. 

I. 

Very respectfully, 

//s// 
JAMES G. CONNELL, III 
Detailed Learned Counsel 

Counsel for Mr. al Baluchi 
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/Isl/ 
STERLING R. THOMAS 
Lt Col, USAF 
Detailed Military Defense Counsel 
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CERTIFICATE OF SERVICE 

I certify that on the 10th day of May, 2016, I hand-delivered the foregoing document with 

the Clerk of the Court and served the foregoing on all counsel of record. 

Filed with TJ 
10 May 2016 

//s// 
JAMES G. CONNELL, III 
Learned Counsel 
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Attachment B 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR OF MILITARY COMMISSIONS 

1610 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1610 

5 February 20 1 6 

MEMORANDUM FOR Defense Counsel for Messrs . Kha l id Shaik h 
Mohammad, Wal id b i n ' At t ash , Ramz i b i n al Shi b h , Al i Abdul 
Aziz Ali and Mustafa a l Hawsawi 

SUBJECT : Discovery of OLC DOJ Memoranda r egarding the fo rme r 
CIA RD I prog r am . 

1. On 25 January 2013 t he Prosecution provide d the Defense 
with discovery i nc l udi ng the marked Bates -stamped range of 
MEA- MEM- 00 0000 01- MEA- MEM- 00000369 . I nc l uded in t hat Bates 
s t amp range were five OLC DOJ memos . The De f e nse has asked 
t he Prosecut i on t o provi de u n r e dacted v e r s i ons of the se 
docume nt s . 

2 . The Pr osecution r evi ewed t h e documents in f u l l, unr e dacted 
form a nd f ound that two of t h e attach e d docu ments contained 
i nformation unde r t h e r edact ions tha t were a rguab l y no n 
cumul a t i ve , relevant and h e l pful t o t he De f ense . Those two 
documents are hereby p rovide d wi t h the r e l evant information , 
however redactions rema in over information the Prosecut i o n has 
deemed not discoverabl e u nder R . M. C . 7 01 . (Bates numbers are 
MEA-MEM-A-0000 001-26 and MEA-MEM-A-0 000 001 72-211 ) . 

3 . The Prosecut ion a l so at t aches an addi tional let ter Bates 
Stamped MEA- MEM-0 00 0370- 383 which it f o und to b e arguab ly non
cumula t i ve , relevant and he l p f ul t o t h e De f e nse . It too has 
r edactions of i n f o rmat i o n not d iscoverable under R . M. C . 701 , 
but fewe r redactions than the pub licly releasab le ve rsion of 
the s ame document . 

4 . The Prosecut ion also reviewed 2 0 other OLC DOJ memos in 
t h e ir unredacte d form , inc luding MEA-MEM- 00 000027 -1 71 , a nd 
fou nd t hat the p ubl icl y r e l eased ve r s i o n s satisfi ed t h e 
Prosecut i on 's obl i gations in t h i s case under R . M. C 70 1 . 

Filed with TJ 
10 May 2016 

Re spect f ully s ubmi tted, 

/I sl/ 
Clay Trivett 
Managi ng Tr i al Counsel 
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Attachment C 

Filed with TJ 
10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

United States v. KSM, et al. 

APPELLATE EXHIBIT 112Q (AAA) 

(Pages 21 - 22) 

Defense Motion 

APPELLATE EXHIBIT 112Q (AAA), Attachment C, is 
located in the classified annex of the original record of trial. 

POC: Chief, Office of Court Administration Office 
of Military Commissions 

United States v. KSM, et al. APPELLATE EXHIBIT 112Q (AAA) 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

Attachment D 

Filed with TJ 
10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

United States v. KSM, et al. 

APPELLATE EXHIBIT 112Q (AAA) 

(Page 24) 

Defense Motion 

APPELLATE EXHIBIT 112Q (AAA), Attachment D, is 
located in the classified annex of the original record of trial. 

POC: Chief, Office of Court Administration Office 
of Military Commissions 

United States v. KSM, et al. APPELLATE EXHIBIT 112Q (AAA) 

UNCLASSIFIED//FOR PUBLIC RELEASE 
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Attachment E 
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From: 
To: 

Cc: 

SUbj ect : 
Date: 

James, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

( Non-DoD Source) RE: Request for position 

Wednesday. April 27, 2016 2:51:52 PM 

I attempted to send you a response to tl1e below via my DOJ phone last night and would like you to verify you have 
received. Specifically, although more abbreviated. last night's response was meant to convey that the Prosecution 
acknowledges that BG Baker has a need-to-know the classified infonnation set forth in the 13 April Memorandum 
and does not object to you forwarding BG Baker a copy. As such, I believe a motion is no longer necessary. 

Please let me know if you disagree or have any other questions. 

Regards, 

Clay Trivett 

-----01iginal Message----
From: Connell, James G III CTV (US) 
Sent: Tuesday. April 26. 2016 5:17 PM 
To: 

Filed with TJ 
10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

Subject: Request for position 

ATIORNEY COMMUNICATION: DO NOT MONITOR 

Dear Brigadier GeneraJ Martins eL al., 

I have sent you an unclassified letter on SIPR following up o n our 15 April 2016 request for a detem1ination of 
Brigadier General Baker's need to know classtfied information with respect lo your 13 April 2016 demand. We are 
considering a motion t·o compel the govemmeut to make the requested need-to-know determination. May I state 
your position on such a motion? 

Best regai·ds, 

James G. Connell, ill 
Military Conuuissions Defense Organization 
1620 Defense Pentagon 
Washin ton, DC 20301 -1620 
Office 

This email is an attorney communication exempt from DOD monitoring, and may be privileged or confidential. If 
you receive it in error, please delete it and notify me of the e1Tor. Thank you. 

Filedl wtth T J 
10 May 2016 
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Attachment F 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

United States v. KSM, et al. 

APPELLATE EXHIBIT 112Q (AAA) 

(Page 29) 

Defense Motion 

APPELLATE EXHIBIT 112Q (AAA), Attachment F, is 
located in the classified annex of the original record of trial. 

POC: Chief, Office of Court Administration Office 
of Military Commissions 

United States v. KSM, et al. APPELLATE EXHIBIT 112Q (AAA) 
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Attachment G 
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From: 
To: 

• 

Subject: 
Date: 

Defense Counsel, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

(Non-DoD Source) Defense-Requested Extension for Return of Oassified Information 

Friday, April 29, 2016 7:02:57 PM 

Several of you have sent correspondence in response to my 13 April 2016 request for the retum of classified 
documents, requesting an extension of lime to respond. However_ there was no date requested by counsel for Mr. 
Mohammad or Mr. Binalshibh for the extension request. Please inform me by close of business on Monday (2 May 
2016) of what date you are requesting for the extension, and the Prosecution will then respond to your request for 
the extension. 

Also, Mr. Connell requested a clarification of the Prosecution's request. To clarify, the Prosecution's letter simply 
requests remedial action (return of all hard copies and deletion of all electronic copies) be taken on the memoranda 
in the form the Prosecution produced them. 

Regards, 

Clay Trivett 

Filed with TJ 
10 May 2016 
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Attachment H 
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From: 
To: 

• 
SUbj ect : 
Date: 

Mr. Connell, 

UNCLASSIFIED//FOR PUBLIC RELEASE 

( Non-DoD Source) RE: Request for position 

ThurSday, May 05. 2016 12: 14:21 PM 

The Prosecution will oppose your motion. 

Regards, 

Clay Tlivett 

-----Original Message----
From: Connell, James G III CIV (US) I 
Sent: Thursday, May 05, 201612:11 PM 
To: 

Subject Request for position 

Filed with TJ 
10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

ATIORNEY COMMUNICATION: DO NOT MONITOR 

Dear Brigad ier General Martins et al. , 

We intend to file a motion to compd the government to file an unredacted version of AEl 12K, L, and M with the 
military commission. May l slate your position on lhis motion"I 

Best regards. 

James G. Connell, III 
Military Commissions Defense Organiuition 
1620 Defense Pentagon 
Washl 1620 I • ~ 

Office 
Mobile 

This email is an atmrney c-ommunication exempt from DOD monitoring, and ma.y be privileged or confidential. If 
you receive it in error, please delete it and notify me of the error. Thank you. 

Filedl wtth T J 
10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

Attachment I 
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10 May 2016 
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UNCLASSIFIED//FOR PUBLIC RELEASE 

United States v. KSM, et al. 

APPELLATE EXHIBIT 112Q (AAA) 

(Pages 36-41) 

Defense Motion 

APPELLATE EXHIBIT 112Q (AAA), Attachment I, is 
located in the classified annex of the original record of trial. 

POC: Chief, Office of Court Administration Office 
of Military Commissions 

United States v. KSM, et al. APPELLATE EXHIBIT 112Q (AAA) 
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