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MILITARY COMMISSIONS TRIAL J UDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD; 
W ALID MUHAMMAD SALIH 

MUBARAK BIN 'A TTASH; 
RAM ZI BINALSHIBH; 
ALI ABDUL AZIZ ALI; 

MUSTAFA AHMED AL HA WSAWI 

1. Timeliness 

AE095A 

Government Response 
To Defense Emergency Mot ion Seek ing 

Adequate, Safe Workspaces or, in the 
Alternat ive, to Delay Future Hearings Until 

Unsafe Condi t ions of Workspaces Are 
Properl y Assessed and Remediated Based 

on New Infonnat ion of Seri ous and 
Imminent Health Risk 

16 October 20 12 

This Response is ti me ly f il ed pursuant to M ili tary Commiss ions Tri al Judic iary Ru le of 

Court 3.7.c( I). 

2. Relief Sought 

The defense request to delay futu re hearings and compel fu nding fo r an expert consultant 

in Industrial Hygiene should be denied, though the Commiss ion should consider any futu re 

mot ions for reconsiderat ion or rev ised relief based on confirmable new informat ion pertaining to 

condi tions. 

3. Overview. 

On 5 October 20 12 and 10 October 2012, fo llowing thorough investigations in to defense 

team concerns, reports by the Industri al Hygiene Department certified the assessment that 

normal work operations can continue in the defense team spaces in building AV-29 and AV-34, 

respect ively. See AE 095, Attachment G & Attachment H. In addi tion, a room-by-room 

examination by JTF Preventive Medic ine Department into concerns surrounding rodents in 

building AV-34 concluded that the assoc iated hea lth ri sk posed by working in building AV-34 is 

negligible. See AE 095, Attachment 1. The assessments were performed by qualified industri al 
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hyg ienists in line with defense counsel's requested relief. Th is Commiss ion has already based a 

ruling on th is issue "upon profess ional assessments as to the safety of A V 29 . .. and A V 34 . .. " 

See AE 082H . The onl y new informat ion presented by defense counsel essentiall y breaks down 

to phone and email contact with a purported industrial hygienist in Chicago regarding AV-34 and 

use ofa "do-it-yourself kit" in AV-29. Because defense counsel' s ini tial request for relief was 

rectified based on profess ional assessments of the Industrial Hygiene Department, defense 

counsel have not met the ir burden as to why th is Commiss ion should reconsider its II October 

20 12 Order. Similarly, defense counsel also has fa il ed to demonstrate why an expert consultant 

in Industrial Hygiene is needed to trave l to Guantanamo Bay to perform a similar funct ion to 

what already has been conducted by the Industrial Hygiene Department. As such , the 

prosecut ion respectfully requests that th is Commiss ion deny the defense motion in its entirety. 

4. Burden of proof 

As the moving party, the defense must demonstrate by a preJXJnderance of the ev idence 

that the requested relief is warranted . R.M .C. 905(c)(I)-(2). 

5. Facts 

On 3 October 20 12, counsel for Mr. Mohammad requested that th is Commiss ion delay 

these proceedings until the government performs the necessary assessment and remediation to 

render the spaces habitable according to qualified industri al hygieni sts . See AE 082. On 5 

October 20 12, the prosecut ion subm itted an affidavit from the Chjef of Operations, Office of 

Mili tary Comm issions, describing the alternative workspace in the Expeditionary Legal Complex 

(hereinafter ELC), to include square footage, work stations, and sound retro-fitt ing. Id . On 9 

October 20 12, the prosecut ion also submitted a reJXJrt from qualified industrial hygieni sts, in 

accordance with the defense request for relief, cert ify ing the assessment that normal work 

operat ions can begin in the defense team spaces in bu ilding AV-29. See AE 082E, Attachment 

B. 

Filed with T J 
16 October 2012 

2 
UNCLASSIFIEDIIFOR PUBLIC RELEASE 

Appellate Exhibit 095A (KSM et al.) 
Page 2 of g 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

On 9 October 20 12, counsel for Mr. Bin 'Attash, Mr. Binalshibh, and Mr. Hawsawi 

requested that th is Comm ission delay these proceedings until after necessary assessment and 

remediation renders the spaces habitable accord ing to qualified industrial hygienists . See AE 

0820 (ori ginall y filed as AE 09 1). On 10 October 20 12, qualified industrial hygienists cert if ied 

in a report titled , " Indoor Air Qua li ty Survey/Mold Invest igat ion AV 34," that normal work 

operations can continue in building AV-34. See AE 095, Attachment H. On 9 October 20 12, the 

JTF Preventive Med ic ine Department also cond ucted a rodent survey of bu ilding AV-34. See 

AE 095, Attachment I. On 10 October 20 12, the Officer- in-Charge of JTF Preventive Med ic ine 

cert ified that "[b]ased on the observat ions from th is survey, I do not believe there is a currently 

act ive rodent infestat ion of[bu ilding AV-34] and therefore the assoc iated health ri sk posed by 

work ing in th is fac ili ty is negligible." See AE 095, Attachment 1, p. I. The JTF Preventive 

Medic ine Department also cert ified that it will continue to prov ide pest-management-related-

overs ight and surveillance of building AV-34. See AE 095 , Attachment 1, p. 3. 

On 10 October 2012, an assessment of the ELC defense spaces was conducted by the 

Industri al Hygiene Department. These qualified industrial hygienists cert if ied that no health 

hazard was noted in the ELC spaces either. See AE 082F, Attachment D. 

On II October 2012, thi s Comm iss ion denied the defense counsel mot ion regarding 

bu ilding AV-29 and AV-34 . See AE 082H. The Order was "based upon professional 

assessments as to the safety of AV 29 . .. and AV 34 .. . " Id. On 15 October 20 12, counsel for 

Mr. Mohammad and Mr. Bin' Attash filed what can best be described as a motion to reconsider 

the 11 October Order, as well as a mot ion to compel fundin g for an outside industrial hygienist at 

a cost of $400 per hour , plus travel expenses. 

6. Law and Argument 

I. Defense Counsel Do Not Meet The Burden For Reconsideration of the Military 
Judge's 11 October 2012 Order 

The government agrees that adequate and habitable accommodat ions for counsel 

representing accused before these mili tary commiss ions are essential. Nevertheless, defense 
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counsel do not meet the very reasonab le burden for reconsiderat ion of the M ili tary Judge's II 

October 20 12 order. On 3 October and 9 October, counsel for Mr. Mohammad and Mr. Bin 

'Attash respect ively moved that th is Commiss ion spec ificall y delay these proceedings until 

"after the government performs the necessary assessment and remediation to render the spaces 

habitable accord ing to qualified industr ial hygienists . .. " See AE 082, AE 0820. In response to 

defense counsel concerns, an assessment on building AV-29 and AV-34 was perfoI111ed by 

qualified industrial hygieni sts from the Industrial Hygiene Department of the U.S . Naval 

Hospital. In addition, the JTF Preventive Medic ine Department also cond ucted a nxlent survey 

of each room in building AV-34. Each assessment cert ified that bu ilding A V-29 and AV -34 

were habitable and that normal work operat ions can safe ly continue. 

This Commiss ion denied the defense counsel motion regarding building AV-29 and AV-

34 "based upon profess ional assessments as to the safety of A V 29 . .. and A V 34 .. . " The reports 

were performed by the Industrial Hyg iene Department, wh ich was in line with defense counsels' 

spec ific request for relief. Now, defense counsel has stated the ir op inion that the industrial 

hygieni sts from the Industr ial Hyg iene Department are somehow not qualified to perfonn the ir 

duties. As proof, defense counsel relies on telephone and email contact with an individual in 

Ch icago. Th is person purportedly prov ided defense counsel with an op inion regarding AV-34. 

However, the fact remains that members of the Industrial Hyg iene Department performed a 

thorough phys ical inspect ion of AV-34, per defense counsel's request. 

Defense Counsel's assert ions regarding A V -29 also do not meet the burden for 

reconsiderat ion of the Comm iss ion's Order. For that facility, counsel relies upon opinions of 

laypersons instead of the Industrial Hygiene Department, as well as employment ofa "Do It 

Yourself Kit." See AE 095, p. 4 . However, the Industrial Hygiene Department performed an 

assessment and remediation project that allowed for normal work operat ions to continue. 

In both cases, the qualified industrial hygienist reports indicated that additional work is 

expected to cont inue on A V-29 and A V-34. Continued moni toring of the bu ildings also was 
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acknowledged. But accord ing to the reports, both fac ili ties have been cert ified for normal and 

safe work operations. 

ll. Defense Counsel Fails To Demonstrate That An Expert Consultant Is Needed In 
This Case 

Among the many protect ions prov ided to accused fac ing trial by mili tary commiss ion is 

the right to obtain expert witnesses. The M ili tary Commiss ions Act of 2009 (hereinafter MeA) 

provides the accused a reasonable opportunity to obta in witnesses and other evidence as 

provided in regulat ions prescr ibed by the Secretary of Defense. See to U.S.c. § 949j. The 

Secretary of Defense, in tum , promulgated the Manual for M ili tary Comm issions (hereinafter 

"the Manual"), wh ich conta ins the Ru les for Mili tary Comm iss ions (hereinafter R.M.C.). The 

procedures contained in the Manual are based upon the procedures for trial by general courts 

martial under chapter 47 of title 10 (the Uni form Code of M ili tary Justice). See R.M .C. 102(b) . 

R.M.C. 703 (product ion of witnesses and ev idence) is among the rules issued by the Secretary of 

Defense in the Manual. 

In th is instance, counsel for Mr. Mohammad and Mr. Bin 'Attash are requesting an expert 

consultant. Under R.M.C. 703(d), requested experts must be "relevant and necessary." To 

demonstrate necess ity, counsel for the accused must show there is a reasonable probabili ty-

indeed, more than a mere poss ibili ty- that the requested expert would be of ass istance and that 

the denial of such an expert would result in a fundamentally unfa ir trial. See, e.g. . UI/ited States 

v. Freeman , 65 M.J .45 1, 458 (C.A.A.F. 2(08); United States v. Robinson, 39 M.J. 88, 89 

(CMA 1994), citillg Moore v. Kemp, 809 F.2d 702, 712 ( 11th Cir. 1987), cert. dellied, 48 1 U.S. 

1054 (1987). To establi sh that an expert would be of ass istance, the requesting party has the 

burden of establi shing: I) why the expert assistance is needed; 2) what the expert ass istance 

would accomplish for the accused; and 3) why the defense counsel were unable to gather and 

present evidence that the expert ass istance would be ab le to develop. See Freeman , 65 MJ . at 

458 , qllotillg United States v. Bresnahan , 62 M.J. 137, 143 (C.A.A.F. 2005); see also United 
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States v. Gonzalez, 39 M.J . 459, 46 1 (C.M .A. 1994); United States v. Allen , 3 1 MJ. 572, 623 

(N.M.C.M.R. 1990) , affd, 33 M .J. 209 (C.M.A. 1991), cer!. dellied , 503 U.S . 936 ( 1992). 

Here, despite a lengthy brief, defense counsel' s request to the Convening Authority fa il ed 

to show why an expert consultant in the area of Industr ial Hygiene is needed in th is case. The 

Industrial Hygiene Department already has performed its assessment and remediation projects 

for A V -34 and A V -29. Again , these assessments and cert ifi cat ions were perfonned at the 

request of defense counsel. Moreover, defense counsel failed to explain what the expert 

consultant wou ld accomp li sh in light of the fact that multiple reports have deemed A V -29 and 

A V -34 safe for normal work operat ions. Finally, the reports conducted by the Industrial Hyg iene 

Department and Preventive Health already concl uded informat ion that the expert consultant 

would be expected to develop. Furthermore, the Convening Authority in formed defense counsel 

that the assessment of the Preventive Medic ine Team relating to no immediate health ri sk was 

confirmed by medic ine and pest management consultants at the U.S . Army Public Health 

Command. See AE 095, Attachment M. 

7. Oral Argument 

None requested. 

8. Witnesses and Evidence 

None. 

9. Additional Information 

None. 

10. Attachments 

A. Cert ificate of Service, dated 16 October 20 12. 

Respectfull y submitted , 

IIsll 
Michael l. Lebowitz 
Captain , lA, U.S. Army 
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Ass istant Trial Counsel 

Mark Mart ins 
Ch ief Prosecutor 
Mili tary Conun issions 
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CERTIFICATE OF SERVICE 

I cert ify that on the 16th day of October 20 12, I filed AE 095A, the Government Response To 
Defense Emergency Mot ion Seeking Adequate, Safe Workspaces or, in the Alternat ive, to Delay 
Future Hearings Unt il Unsafe Conditions of Works paces Are Properly Assessed and Remediated 
Based on New Informat ion of Serious and Imminent Health Ri sk with the Office of Military 
Comm issions Trial Judic iary and I served a copy on counsel of record. 
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Michael J. Lebowitz 
Captain, l A, U.S. Army 
Ass istant Trial Counsel 
Office of the Chief Prosecutor 
Office of Military Comm iss ions 
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