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2. Relief Requested: Defendants respectfu lly request dismissal of all charges with 

prejudice because the Mili tary Comm issions Act of 2009 ("MeA" or "Act") and Regulation for 

Trial by Mili tary Commiss ion ("RTMC") are unconstitut ional insofar as they require the 

Convening Authority to act as both judge and prosecutor of the accused. 

3. Overview: 

Defendants' mot ion was based expressly and exclusively on the Due Process Clause of 

the Fifth Amendment to the Constitut ion. I Yet the government neither mentions the Due 

Process Clause nor seems to recognize the constitut ional status of defendant' s arguments. 2 

I See AE09 1 Mot ion To Dismiss Because The M ili tary Commiss ions Act Unconstitut ionall y 
Requ ires the Convening Authority to Act as Both Prosecutor and Judge of the Defendants at I. 
2 Insofar as it fail s to argue otherwise, the government has conceded that the Due Process Clause 
applies generall y to th is proceeding See AE 057(KSM, RBS , AAA, MAH) Mot ion of Mr. 
Mohammad, Mr. b in al Shibh, Mr. al Baluchi , and Mr. al Hawsawi to Recognize that the 
Constitut ion Governs the Mili tary Commiss ions at 4-5. If the Due Process Clause requires 
noth ing else, moreover, it requires impart ial deci s ion making by those in an adjud icat ive or 
quasi-adjudicat ive position. /11 re Murchison, 349 U.S . 133, 136 ( 1955) ("A fa ir trial in a fa ir 
tribunal is a basic requirement of due process .") . To its credit, the government ack nowledged the 
applicabili ty of the Clause prior to the enactment of the Mili tary Comm issions Act of 2009 
("MCA"). Hearing to Receive TestimollY on Legal/ssues Regardillg Military Commissiolls and 
The Trial of Detainees for Violations of the Law of War, 11 I th Congo II (2009) (testimony of 
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Rather than address the constitut ional issue, it instead relies on claims that the process is "fair"} 

because the MeA gives the defendants various statutory and regulatory ri ghts; 4 because it 

complies with in ternat ional law;5 because it separates the duties of the Convening Authority 

from those of the Ch ief Prosecutor and the Ch ief Defense Counse16 and spec ifies the CA's duties 

by statute and regulat ion; 7 because it protects against unlawfu l influence by the CA on the 

commiss ion part ic ipants 8 and on the CA from others;9 and because the CA's rulings in the 

instant case have been fair. [0 

The problem with these arguments is that they are all sub-constitut ional. Even assuming 

that they were all correct - which the defendants emphaticall y do not concede - they would still 

fa il , because the fact that the current system violates the Due Process Clause in one critical 

respect is suffic ient to declare it unconstitutional. A statute need not violate the Constitut ion in 

all respects or even most respects to be vo id. I I If a s ingle prov ision is unconstitutional , that 

provision may not be enforced . If the remainder of the statute cannot operate as Congress 

David Kri s, Chief of Nat ional Security Division, Department of Justice) ("Mr. Kris: Our 
analys is, Senator, is that the due process clause applies to m ili tary commiss ions and imJXJses a 
constitutional floor on the procedures that wou ld govern such commiss ions, including against 
enemy aliens.") . 
3 AE09 IA Govern ment Response to Mot ion To Dismiss Because The Mili tary Comm issions Act 
Unconstitutionally Requ ires the Convening Author ity to Act as Both Prosecutor and Judge of the 
Defendants at 3. 
4 /d. at 3-4. 
5 Id. at 4-5. 
6 Id. at 5-6. 
7 Id. at 6-8. 
8 [d. at 6. 
9 /d. at 8. 
10 [d . at 12. 
II BislIIlIlIah v. Gates, 55 1 F.3d 1068 , 107 1 (D.c. Cir. 2(09) (quoting United States v. Booker, 
543 U.S . 220, 258-59 (2005)). 
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intended without the unconstitutional prov ision, then the statute fall s as a whole. 12 That is the 

case here. 

The government also argues that the MeA CA structure is consistent with the CA 

structure under the Uniform Code of M ilitary Just ice ("UeMJ") and with the hi storical role of 

the CA in prior military commiss ions. 13 Although (as in the case of its other arguments) the 

government does not tie these claims to any const itut ional argument, the defendants addressed 

the question of facial s imilarity to the UeMJ in its ini tial brief and therefore also reply to these 

po ints below. 

Finall y, it should be noted that the defendants described a number of spec ific and se rious 

conflicts that the MeA and RMTC's structure allows for, and even compels in certain 

instances. 14 The government says not a word about those poss ible (i ndeed, unavoidable) 

conflicts, implic itly conceding that they are real poss ibili ties under the current system. 

4. Argument: 

A. The government never addresses the only issue at stake in this motion, to wit, 
whether the Convening Authority position established by the Military 
Commissions Act and the Regulation for Trial by Military Commission satisfies 
the Due Process Clause of the Fifth Amendment. 

The Const itution is the supreme law of the land , 15 and the defendants' motion is based on 

the Const itut ion. The govern ment's arguments, wh ich are statutory, regulatory, and hj storical , 

therefore cannot and do not contravene the defendants' demonstration that the MCA's unique 

CA structure v iolates the Due Process Clause. 

12 /d . 

13 Id. at 9- 12. 

(1) Regardless of whether the MCA is otherwise "fair," its unique CA 
structure violates the Due Process Clause. 

14 AE091 at 5-7. 
15 See generally Marbury v. Madisol1 , 5 U.S. 137 ( 1803). 
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The government' s pr imary argument throughout is that the MeA is "fa ir" because it 

grants the defendants var ious statutory and regulatory ri ghts. 16 Defendants strongly di spute that 

characterizat ion. Regardless of its (dubious) merits, however, the government' s " fairness" 

arguments are fodder for other mot ions on other days. Defendants have 17 and will challenge the 

"fairness" of these statutory and regu latory prov isions in other mot ions. The onl y issue at stake 

in thi s mot ion, however, is whether the CA's simultaneous prosecutorial and judic ial functions 

are consistent with the Due Process Clause as that clause has been interpreted and enforced by 

the Supreme Court. That is the measure of "fa irness" that appl ies here . 

The government's broad "fairness" argument thus misconce ives the nature of procedural 

due process under the Due Process Clause. Procedural due process doesn' t s imply require 

"fairness" in some broad and undefined sense. It has spec if ic requirements that can be violated 

in spec ific ways, and it is the sat isfact ion of these requirements that defines "fa irness" in the 

const itut ional sense. 18 Thus, when the Supreme Court overturned the verdict in 111 re 

16 AE091 at 3-5. 
17 See, e.g., AE036 Defense Mot ion To Declare RMC 703 Unconstitutional Because It Gives the 
Prosecut ion Unilateral Not ice of and Contro l over the Defense Fact and Expert Witnesses . 
18 The poin t is akin Justice Scalia's analys is of the Confrontat ion Clause in Crawford v. 
Washillgtoll , 54 1 U.S . 36 (2004). In Crawford, the Supreme Court rejected the propos ition that 
the clause permitted hearsay to be admitted so long as it sati s fied some "amorphous not ion[] of 
'reli ab ili ty.'" Id . at 6 1. Rather, as Just ice Scali a explained, "reli ab ili ty" is the aim of the clause, 
not its const itut ional test. "Reliab ili ty" in the const itut ional sense is onl y atta ined through 
sati s faction of spec ific const itut ionall y mandated procedures, not on the bas is of a judge's 
determ inat ion that a statement is "reliable ." 

To be su re, the Clause's ult imate goal is to ensure reliability of evidence , but it is 
a procedural rather than a substantive guarantee. It conunands, not that ev idence 
be reliable, but that reliability be assessed in a part icu lar manner: by test ing in the 
cruc ible of cross-examination. The Clause thus reflects ajudgment, not onl y 
about the desirabili ty of reliable ev idence (a po int on wh ich there could be li ttle 
di ssent), but about how reliability can best be determined. /d . 
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Murchisol1 19 because the judge had acted as both grand jury and trial judge, it did not otherwise 

quest ion the fa irness of the proceedings - indeed, the di ssenting just ices made prec isely that 

poin t. 20 The defendant in that case had received all of the other constitutional and statutory 

procedural rights due him. The Supreme Court overturned the verd ict nevertheless because the 

judge's dual roles as prosecutor and trial judge v iolated the Due Process Clause's requirement of 

a neutra l adjud icator. Whether defendants here receive other statutory ri ghts is similarl y 

irrelevant to the const itutional question presented here, which, as in Murchisol1, is whether the 

same individual may serve in both prosecutorial and judic ial roles in a criminal proceeding. 

(2) If the CA role violates the Due Process Clause, the MCA is 
unconstitutional regardless of other statutory rights and protections it 
provides and regardless of its status at international law. 

The government' s argument that "the responsibili ties and fu nct ions of the convening 

authority are spec ified by law and regu lat ion,,2t is a tru ism that has no bear ing on th is mot ion. 

Indeed, defendants' mot ion is predicated on that very propos ition. The problem, as defendants 

demonstrate in the ir ini tial brief, is that that the "law and regulat ion" give the CA responsib ili ties 

that are incompat ible with the Due Process Clause . 

By the same token, although the aim of the Due Process Clause is undoubtedly fa ir proceedings, 
the measure of Due Process "fairness" is whether its spec ific procedural requirements have been 
met, not on the bas is of a judge's (or the government's) conclusion that the proceeding was 
"fair. " A neutral adjud icator " is a bas ic requirement of due process ." Murchisoll , 349 U.S. at 
136. That requirement was not met in th is case. That is sufficient to constitute a v iolat ion of the 
Due Process Clause. 
19 349 U.S. 133 ( 1955). 
20 Id. at 139- 140 (Reed, J ., and M inton, J ., di ssenting) (' 'Th is concl us ion is not rested on any 
irregularity in the proceedings before either the grand jury or the court . The Court's 
determination is rested on the sole fact that the same judge first c ited pet itioners for contempt 
committed in hi s presence, and then presided over the proceed ings leading to the final 
adjudicat ion.") . 
21 AE091A at 6. 
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Moreover, for purposes of Due Process Clause analys is, it makes no difference that 

"Congress has not vested either of these [prosecutorial or judic ial] roles in the Convening 

Authority .,,22 Congress cannot avoid the due process issue by the tenn inology it employs. 23 

There is no doubt that under the MeA, the mili tary judge performs judic ial funct ions and the 

Trial Counsel performs prosecutorial functions.24 As the govern ment po ints out, however, under 

the statute and Regulat ion for Trial by Mili tary Commiss ion ("RTMC"), the CA both "di sposes 

of charges" through referral or withdrawal and detail s panel members "who are, in the op inion of 

the Convening Authority, best qualified" to serve . Those are functions that the D.C. Circu it 

recogni zed in Curry v. Secretary of the Army 25 to be "prosecutorial" and ''j udicial ,'' 

respect ively. 26 In any event, the government's assert ion that the CA plays no jud ic ial role is 

difficult to square with the MCA itself, wh ich explic itl y refers to hi s or her "judic ial act ions.,,27 

For the same reasons, noth ing in the other " institutional safeguards" against illegal CA 

act ions solves the CA's Due Process Clause problem .28 On its face, at least, the statute does seek 

22 Id . at 5. 
23 See, e.g., Ril1g v. Arizona, 536 U.S . 584 , 6 11 (2004) (Scalia, J. , concurring) (the Sixth 
Amendment requires a jury tri al on all facts essential to the leve l of punishment "whether the 
statute call s them elements of the offense, sentenc ing factors , or Mary Jane"); HamdQ// v. United 
States , -- F.3d --, 20 12 WL 4874564, slip op. at 8 (D.C Cir 2012) (although Congress stated that 
Material Support for Terrorism was a war crime at the time of the offenses, "we conclude 
otherwise."). 
24 AE09 IA at 5 ("Because Congress has not vested either of these roles in the Convening 
Authority, the Convening Author ity, by statute, is neither "prosecutor" nor 'judge. "'). 
25 Curry v. Secretary of the Army, 595 F.2d 873 (D.c. Cir. 1979). 
26 /d . at 878 (power to refer cases a matter of "prosecutorial discretion"); id. (select ion of panel 
members a ''j udicial act ion") . 
27 10 U.S .c. § 949b(a)(2) (barring unlawful influence on "the act ion of any convening, approv ing, 
or reviewing author ity with respect to the ir judic ial acts") . At the same time, mili tary courts 
have long recogni zed that the CA wields prosecutorial powers. See, e.g., United States v. Green, 
37 M J. 380, 384-385 (C.M .A. 1993) (referral is a prosecutor ial function ); United States v. 
Femalldez, 24 MJ 77, 78 (CMA 1987) (same). 
" AE091A at 8-9. 
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to shield the CA from unlawfu l influence. 29 But it also explic itl y grants the CA conflict ing 

prosecutorial and judic ial powers that v iolate the Due Process Clause. Unlawful influence 

protect ions do not prevent him or her from exerc ising those powers. 

Nor does the fact that the CA' s deci sions are subject to judic ial review matter to the 

analys is. Were jud ic ial review a sufficient safeguard, then all of the Supreme Court cases 

overturn ing rulings by lower court judges and quasi-judicial offic ials c ited in the defendants' 

initial brief were wrongly decided, because all of those rulings were subject to jud ic ial review --

by the Supreme Court and the various lower courts and jud ic ial offic ials that considered the 

rulings on the appellate track to the Supreme Court. 30 The government' s reliance on 

"reviewabili ty" as a solution to Due Process Clause v iolat ions amounts to the propos ition that if 

thi s Comm ission recognizes that the CA structure violates the Const itut ion, the Comm iss ion 

must nevertheless allow the proceedings to go forward because a hj gher court can also consider 

the constitut ional issue. That is not and cannot be the law. The CA's dual roles are a structural 

problem that must be remedied by the Commiss ion now by declaring the MCA unconst itut ional. 

The fact that such a dec ision wou ld thereafter be subject to further judic ial review in no way 

relieves the Commiss ion of its own obligat ion to upho ld the Const itut ion. 

Finall y, if the MCA violates the Const itut ion, it is irrelevant whether it complies with 

Common Art icle 3 of the Geneva Conventions.31 The Const itut ion supersedes in ternat ional law 

wherever they conflict. 32 Thus, even if the MCA did sat isfy Common Article 3 (wh ich it does 

not),33 that fact wou ld have no bearing on the Due Process Clause issue. 

29 10 USc. § 949b(a)(2). 
30 See, e.g., Murchisoll, supra ; Tumey v. Ohio, 273 U.S . 510 (1927) . 
31 AE09 1 A at 4-5 (c iting 1949 Geneva Conventions, Common Art icle 3, 'JI ( I )(d)) . 
32 Committee of US Citizem Livillg ill Nicaragua v. Reagall, 859 F.2d 929, 939 (D.C. C ir. 
1988) ("'Whatever force appe ll ant's argument might have in a s ituat ion where there is no 
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B. For constitutional purposes, the MeA CA role is distinct from the CA role in 
both the UCMJ and prior military commissions. 

In Curry v. Secretary of the Army, the D.C. C ircu it held that, although "the [Convening 

Authority} system establi shed in the UCMJ would be inconsistent with due process if inst ituted 

in the context of a c iv ilian criminal trial,,,34 the spec ial c ircumstances in wh ich the UCMJ CA 

operated- includ ing, iI/fer alia, the UCMJ's purpose of guaranteeing good order and discipline 

rather than crim inal puni shment in the ord inary sense, the CA's pressing military command 

duties, and hi s or her responsib ility to the accused- just ifi ed the UCMJ's deviation from regu lar 

due process. In the ir ini tial brief, the defendants demonstrated that, in contrast with the UCMJ, 

none of these just ifications app li ed to the role of the CA under the MCA. 35 

In response, the gove rnment c ites sources showing that "hi storically, mili tary 

commiss ions convened under the common law of war were generall y 'conducted accord ing to 

the rules and forms governing courts-mart ial. " ,36 Assuming that was true, it does not undercut 

the defendants' argument. Defendants do not deny that hi storicall y, mili tary commiss ions were 

genera ll y modeled on courts-mart ial, nor that Congress relied on the hi storical structure of 

mili tary comm issions, including the CA, in enact ing the MCA. Rather, defendants' po int is that, 

despite the ir surface similarities to the MCA, UCMJ and hi storical m ili tary commiss ions' 

applicable treaty, statute, or constitutional prov is ion, it has long been settled in the Uni ted States 
that the federa l courts are bound to recogni ze anyone of these three sources of law as superior to 
canons of in ternational law."') (quoting Tag v. Rogers, 267 F.2d 664, 666 (D.C. C ir. 1959)) . 
33 Defendants explain elsewhere how the MCA fail s to sat isfy Common Art icle 3's " regularly 
const ituted court" requirement. See AE I 04(AAA) Mot ion to Dismiss The Charges Because The 
Mili tary Comm iss ion Act of 2009 Exceeds Congress' Power Under the Define and Puni sh 
Clause at 16-2 1. That issue is not before the Comm ission here. 
34 Curry, 595 F.2d at 877. 
35 AE09 1 at 8- 12. 
36 AE09 1A at 9 (c iting William Win throp, MILITARY LAW AND PRECEDENTS 84 1 (rev. 2d ed. 
1920)) 
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underlying const itut ional justifications for deviating from ordinary due process do not app ly to 

MeA mili tary comm iss ions.}7 

The government has thus mistaken the MeA's const itut ional naw for its constitut ional 

strength. Because it lacks UCMJ CA's underl ying just ificat ions, the MeA CA is 

unconstitutional prec isely because it is modeled on the UCMJ CA's s imultaneous prosecutorial 

and jud ic ial roles; that simil arity is not, as the govern ment appears to beli eve, ev idence of its 

const itutionali ty. Thus, in the court-mart ial scenar io, it is the responsibili ties that go along with 

the CA's status as commander of a m ili tary unit and the need to ensu re "[o]bedi ence, di sc ipline, 

and centrali zed leadersh ip and control" 38 that provides the just ificat ion for hi s or her 

s im ultaneous prosecutorial and jud ic ial roles.39 As the defendants demonstrated in their ini tial 

brief, the MCA CA has no such responsib iliti es and no such need for good order and di sc ipline. 4O 

37 Indeed, these differences are compelled by the different purposes of the two different 
const itut ional prov is ions that authorize Congress to enact the two systems. As the defendants 
explained in the ir ini tial brief, trial by court-mart ial is au thorized by the Regu lation and 
Government Clause of Art icle I, sect ion 8, while tri al by law-of-war m ili tary comm issions is 
authorized by the Define and Punish Clause. Compare Const. , art. I, § 8, cI. 14 with Const. , art. 
I, § 8, cI. 10; see AE09 1 at 8-9. 
38 Curry, 595 F.2d at 877; see also Manual for Courts-Mart ial, Part I (preamble) , '1\ 3 (20 12) 
("Nature and Purpose of M ili tary Law") (''The purpose of mili tary law is to promote just ice, to 
ass ist in ma intaining good order and di sc ipline in the armed forces, to promote effic iency and 
effect iveness in the military estab li shment, and thereby to stren gthen the nat ional secu rity of the 
Uni ted States.") . 
39 AE09 1 at 9- 10; see Curry, 595 F.2d at 878 . 
40 AE09 1 at 8-9, 11 - 12. The govern ment generall y misreads Curry in th is manner. The fact 
that " in reaching its determination of const itut ionalit y, the CUrl), court enumerated the 
precaut ions that Congress enacted in the UCMJ to guard against the improper exerc ise of 
command influence" and that the MCA incorporates var ious prov isions parall el to the ones 
di scussed in CUrl)" AE09 1 A at 14- 15, actuall y supports the defendants' argument, because it 
was prec isely those procedures that the D.C. C ircu it stated wou ld violate the Due Process Clause 
outside of the unique c ircumstances of mili tary just ice. Curry, 595 F.2d at 877. F inall y, the 
government claims that the defense " fail s to acknowledge that the [Curry] Court held that 
determining appropriate due process depends upon 'an analys is of the in terest of the individ ua l 
and those of the reg ime to which he is subject.'" AE09 IA at 13 (quoting CUrl)" 595 F.2d at 
876). That is incorrect. See AE09 1 at 12 . 
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The government makes three responses to these arguments . The first is to poin t to the 

long hi story of mili tary comm iss ions that, like the MeA, were mooeled on courts-mart ial. The 

government' s suggestion is that th is hi story demonstrates that the CA role in m ili tary 

commiss ions is well -establi shed. 41 The government aga in has mistaken fonn for content, 

however. Historicall y, prior to the enactment of the MeA of 2006, mili tary comm iss ions were 

indeed mocleled on courts-mart ial, including the ir CA structure. That similarity, however, was 

prem ised and just ifi ed , like the UCMJ , on the CA's command function s and responsib ili ties, 

function s and responsibili ties that the MeA CA entirely lacks. Th is shared justificat ion is clear 

From the govern ment's own authorities. W inthrop could not be clearer on th is point. He 

explained that, because m ili tary commiss ions were onl y convened during the exigenc ies of war, 

they could be convened in any manner that a m ili tary commander deemed necessary. 42 The 

commander-CA's license, however, was strictl y limited by juri sdictional rules to the period and 

theater of hi s or her actual war-fight ing, 43 and j ustified onl y by hi s or her combat 

responsibilities .44 The Supreme Court has also repeatedly treated the m ili tary comm iss ion CA's 

commander status as a juri sdictional prerequ isite of a lawfu l mili tary commiss ion. 45 

41 AE09 1 A at 9-10. 
42 Winthrop , MILITARY L AW AND PRECEDENTS, at 835 . Thus, he explained, although the 
uniForm pract ice in the Uni ted States had been to empanel onl y mili tary oFficers, " [sltrictl y 
legall y they might indeed be composed otherw ise should the commander will it -- as, for 
example, in part of c ivili ans or of enli sted men." /d . Similarl y, with regard to the nu mber of 
panel members, a military commiss ion could "legall y be comJXJsed of any number in the 
d iscretion of the convening authority." Id. 
43 Id . at 835. 
44 W in throp explained that " [t]hese liurisd ict ionallimi tat ions]. . have the ir origin in the fact 
that war, be ing an except ional status, can authorize the exerc ise of m ili tary power and 
j uri sdiction onl y within the li mits -- as to place, time, and subjects - of its actual ex istence and 
0rerat ion." [d. at 837 . 
4 See 111 re Yamashita, 327 U.S . 1, 9-10 ( 1946); Hamdall v. RUIII.geld, 548 U.S . 557, 598 (2006) 
(opinion of Stevens, J .) (not ing the govern ment's agreement that Winthrop's treat ise accurately 
stated the law governing military commiss ions, and that law of wa r commiss ions were lim ited to 

Filed with T J 
7 November 2012 

UNCLASSIFIEDIIF~ PUBLIC RELEASE 
Appellate Exhibit 0918 (KSM et al.) 

Page 100f 15 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

The MeA is thus absolutely unique in m ili tary tribunal hi story - the hi story of both 

courts-mart ial and mili tary commiss ions - in granting the power to convene tribunals to a c iv il 

servant without a s ingle one of the trapp ings of command responsib ili ty that have always 

just ifi ed that role in the past. 

Second, the government responds that the funct ion of law of war m ili tary commiss ions, 

like that of courts-mart ial, is also "disciplinary," and concludes from th is that the same rationales 

that justify the dual roles of the UCMJ CA also justify the MeA CA 's dual roles.46 The 

government' s sole proof of th is is a s ingle use of the tenn "disc iplinary" by the Supreme Court in 

Ex Parte Quirill.47 But the Supreme Court nowhere states or in timates that it beli eved that the 

purposes of military commiss ions is the "good order and di sc ipline" of enemy belligerents; to the 

contrary, it refers in the same passage and throughout the opinion to the trial of "offenses aga inst 

"offenses committed within the field of command [theater of war] of the convening 
commander") . The Supreme Court in Yamashita devoted a sect ion of its opinion to 
demonstrating that the convenor of Yamash ita's commiss ion, General Styer, had the required 
command authority: 

The authority to create the Commiss ion. General Styer's order for the 
appoin tment of the commiss ion was made by him as Commander of the Uni ted 
States AI111ed Forces, Western Pac ific . His command includes, as part of a vastly 
greater area, the Philippine Islands, where the all eged offenses were comm itted, 
where pet itioner surrender as a prisoner of war, and where , at the time of the order 
convening the comm ission, he was deta ined as a prisoner in cushxly of the Uni ted 
States Army. The Congress ional recogni tion of mili tary commiss ions and its 
sanct ion of their use in trying offenses aga inst the law of war to wh ich we have 
referred, sanct ioned the ir creat ion by mili tary command in conformity to long 
establi shed American precedents . Such a commission may be appoin ted by any 
field commander, or by any commander competent to appoin t a general court 
mart ial, as was General Styer, who had been vested with that power by order of 
the President. 

Yamashita, 327 U.S . at 9- 10. 
46 AE09 1 A at 10- 11. 
47 !d. at 10 (quoting Ex Parte Qurill , 3 17 U.S . 1, 328-329 ( 1942)) . The Quirill ianguage is also 
quoted in 111 re Yamashita. 327 U.S. at II. 
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the law of nat ions," a tenn that refers so lely to criminal violat ions.48 Apart from that, as 

defendants explained previously, the not ion of impos ing good order and di sc ipline on enemy 

belligerents in the same manner as the commander's own troops is senseless .49 Against these 

arguments, a s ingle and unexplained use of an ambiguous term hardly demonstrates that the 

purpose of the two tribunals is in fact the same. 

Finall y, the government isolates the defendants' statement that "the Convening Authority 

under the MeA is a c ivilian pos ition in a c ivilian bureaucracy whose olliy responsibili ties are 

judic ial and prosecutorial" 50 and argues that, hi storically, c ivilian offic ials-especial ly the 

President-have in fact frequentl y convened mili tary commiss ions. 51 With respect to 

comm issions convened by the President, hi s or her role as Commander- in -Chief gives her the 

command author ity necessary to convene commiss ions, as Win throp recognized long ago. 52 

More broadly, defendants' po int is not that the convening authority must be a mili tary 

commander, but that it is the fimctiolls al1d respol1sihilities of a commander, mili tary or c ivilian, 

that have always authorized the deviation from standard due process. The same rationale wou ld 

apply to a c ivilian, for example a Secretary of War during war-t ime, charged with prosecut ing a 

war effort and who of necess ity therefore assumes commander- like responsibilities (allocat ing 

resources, ensuring good order and di sc ipline among the fi ghting force , and so on). The poin t is 

48 See id. at 329 ("Congress has authorized trial of offenses aga inst the law of war before such 
commiss ions."). Notably, the Define and Punish Clause gives Congress the power to define and 
punish "Pirac ies and Felonies committed on the high Seas" as well as "Offenses aga inst the Law 
of Nat ions." Const., art . 1, § 8, cI. 10. The government can hardly argue that the power to punish 
"Pirac ies and Felonies" is anyth ing but the power to impose criminal punishment, and under the 
in terpret ive canon l10scitur a sociis, the Founders must have similarly in tended punishment of 
"Offenses aga inst the Law of Nat ions" to refer to criminal punishment as well. 
49 AE09 1 at II. 
5(1 /d . 

" AE09 1Aat II & n.2. 

" W inthrop, MILITARY LAW AND PRECEDENTS, at 835 ("The President, as Commander- in-chief, 
may of course assemble military commiss ions as he may assemble courts-mart iaL"). 
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not the fonna l status of the CA - mili tary or c ivilian - but the fu nct ions and responsibili ties with 

which he or she is charged . 

Again , noth ing in the MeA CA's role requires any commander responsibilities or 

funct ions, nor does the statute or RTMC grant him or her any. It therefore follows that noth ing 

exempts the MeA CA from the ordinary requirements of the Due Process Clause, and that 

therefore the MeA CA structure is unconst itut iona1. 53 

5. List of Attachments: 

A. Cert ificate of Service 

Very respect fully, 

IIsll 
JAMES G. CONNELL, III 
Learned Counsel 

Counsel for Mr. a1 Baluch i 

IIsll 
DAVID Z. NEVIN 
Learned Counsel 

IIsll 
JASON D. WRIGHT 
CPT, USA 
Defense Counsel 

Counsel for Mr. Mohammad 

IIsll 
CHERYL T BORMANN 
Learned Counsel 

IIsll 
STERLING R. THOMAS 
Lt Col, USAF 
Defense Counsel 

IIsll 
DEREK A. POTEET 
Maj , USMC 
Defense Counsel 

IIsll 
WILLIAM T HENNESSY 
Maj , USMC 
Defense Counsel 

53 The government also argues that to date the current CA' s dec isions have been fa ir. AE09 1 A 
at 12. Defendants do not concede that claim, but the issue itself is irrelevant to the present 
mot ion, which challenges the MCA and RTMC on the ir face, not as appli ed. The current CA's 
deci sion making may be the subject of another mot ion, however. 
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IIsll 
MICHAEL A. SCHWARTZ 
Capt, USAF 
Defense Counsel 

Counsel for Mr. bin 'Attash 

IIsll 
JAMES P. HARRINGTON 
Learned Counsel 

Counsel for Mr. bin a1 Sh ibh 

IIsll 
WALTER B. RUIZ 
CDR, USN 
Defense Counsel 

Counsel for Mr. a1 Hawsawi 

IIsll 
KEVIN BOGUCKI 
LCDR, USN 
Defense Counsel 
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CERTIfiCATE OF SERVICE 

1 cert ify that on the 7th day of November, 20 12, I electronicall y filed the foregoing 

document with the Clerk of the Court and served the forego ing on all counsel of record by e-

mail. 
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