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1. Timeliness: Th is mot ion is timely filed. 

AE091 
Motion To Dismiss 

Because The Mili tary Comm iss ions Act 
Unconst itut ionally Requ ires the Convening 

Authority to Act as Both Prosecutor and Judge 
of the Defendants 

12 October 20 12 

2. Relief Requested : Defendants respectfully request di sm issal of all charges with 

prejudice because the Mili tary Commiss ions Act of 2009 ("MeA" or "Act") and Regulat ion for 

Trial of Mili tary Commiss ions ("RTMC") are unconstitutional insofar as they require the 

Convening Authority to act as both judge and prosecutor of the accused. 

3. Overview: 

The pr inc iple that no one is penn itted to decide a case where he or she has an in terest in 

the outcome is a fundamental requirement of due process. I The pos ition of Convening Authority 

establi shed by the MCA and RTMC su ffers from prec isely th is flaw insofar as it exerc ises the 

powers of both prosecutor and judge over the defendants. The Supreme Court has held that such 

an arrangement violates the Due Process Clause. Accord ingly, the referrals in th is case must be 

di smissed. 

Regardless of whether the conflict ing roles of the Convening Authority are just ified in 

the military just ice system, which is designed to discipline Uni ted States serv ice members to 

ensure the good order and effic iency of the armed serv ices, those conflict ing function s are 

I 111 re Murchison, 349 U.S. 133, 136 (1955). 
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unjust ified and unconst itut ional in the very different m ili tary comm iss ion system, wh ich is 

designed solely for cri minal prosecut ions of enemy combatants for the commiss ion of war 

cnmes. 

4. Burden of Proof and Persuasion: The motion presents a pure issue of law so that there 

is no burden of proof. 

5. Facts: The motion presents a pure issue of law. 

6. Argument. 

A. The Military Commissions Act and Regulation for Trial by Military 
Commission are unconstitutional insofar as they require the convening 
authority to perform both prosecutoriai and judicial roles. 

1. Due process prohibits an individual from acting as both prosecutor and 
judge in a criminal case. 

"It is ax iomat ic that [a] fair tr ial in a fa ir tribunal is a bas ic requirement of due process .,,2 

A dec is ion maker who is free of b ias is the first requirement of a "fa ir tribuna1. " "Due process 

demands impart iali ty on the part of those who function in jud ic ial or quasi-judicial capac ities .,,3 

Accord ingly, "[b]efore one may be deprived of a protected interest, whether in a criminal or c iv il 

sett ing, one is entitled as a matter of due process of law to an adjudicator who is not in a s ituat ion 

wh ich would offer a poss ible temptat ion to the average man as a judge ... wh ich might lead him 

not to hold the ba lance nice, clear and true.,, 4 Thus, "officers act ing in a judic ial or quasi-judici al 

capac ity are di squalified by the ir in terest in the controversy to be decided." s 

2 Caperto/1 v. Massey Coal Co., 556 U.S. 868, 876 (2009) (quoting III re Murchison, 349 U.S. 
133, 136 ( 1955)) 
3 Sehweiker v. MeClllre, 456 U.S. 188, 195 ( 1982) . 
4 Concrete Pipe & Products of Cailjomia, fllc. v. Construction Laborers PellSioll Trust for 
SO/ahem Califomia, 508 U.S. 602, 6 17 (1993) (i nternal c itat ions om itted) . 
5 Tllmey v. Ohio, 273 U.S. 510, 522 (1927) . 
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The requirement of impart iali ty applies regardless of whether the proceed ing is criminal; 

it must be sat isfied in c iv i1 6 and adm inistrative 7 proceedings as well . Moreover, wh ile due 

process is clearly v iolated in cases of personal f inanc ial conflicts of interest ,8 the Supreme Court 

has also found v iolat ions in cases of conflict ing governmenta l roles without regard to personal 

interest. 9 An offic ial mot ive for desiring a part icu lar outcome, or an execut ive responsibili ty that 

is furthered by a part icular outcome, also creates an unacceptable ri sk of b ias. 

Accord ingly, a deci s ion maker's role in an adjudicat ive process can violate due process 

without a findin g that he was actuall y b iased . [0 Rather than actual b ias, the question is whether 

the facts give rise to a s ituat ion in wh ich the average deci sion maker wou ld be tempted to deviate 

from absolute neutrality. II In such cases "a reviewing court can neither indulge a presumpt ion of 

regu larity nor eva luate the resulting haI111 .... [AJctual mot ivat ions are hidden from review, and 

we must presume that the process was impaired.,,12 

Applying these princ iples, the Supreme Court has held that an offic ial who plays both 

prosecutorial and jud ic ial roles in a case violates the princ ipal of impart iali ty as a matter of law. 

6 COl1crete Pipe, at 6 17. 
7 GibsOIl v. Ben y hill, 4 11 U.S. 564, 579 ( 1973) ("most of the law concerning di squalification 
because of interest applies with equal force to . .. administrative adjud icators;" c itat ion om itted) . 
8 See, e.g., Commol1wealth Coatillgs Corp v. Contil1ental Casualty Co., 393 U.S .1 45, _ ( 1968) 
(member of a board prov iding voluntary arb itrat ion services had sporadic but signi f icant 
financial dealings with a party before the board,), Gibsol1 v. Berryhill, 4 11 U.S . 564, _ ( 1973) 
(members of a state licensing board were compet itors of persons brought before the board for de
licensing); TUllley v. Ohio, 273 U.S . 5 10, _ ( 1927) (traffic court judge had a financial interest in 
the f ines lev ied) . 
9 Ward v. Village of MOl1roeville, 409 U.S . 57, _ (1972) (traffic court judge had "execut ive 
responsibili ties for vill age finances" and those finances were largely reliant on the fines the judge 
levied); Young v. Ullited States ex rei Vl/iuDI/ et Fils s.A. , 48 1 U.S . 787, 799 ( 1987) (attorney for 
commercial compet itor who was the benefic iary of a court order was subsequently appoin ted to 
undertake a c ivil contempt prosecution for all eged violat ions of that order) . 
10 Murchisol1, at 136. 

" Vasquez v. Hillery, 474 U.S. 254 (1986). 
12 Id., at 263 (citing TUllley, 273 U.S. at 535). 
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In Murchison, a judge conduct ing a "one man grand jury" (provided for under Mich igan law) 

interrogated two witnesses as part of hi s invest igation. Convinced that they had perjured 

themselves, he held them in contempt and then tried and convicted them on the charges. On 

appeal to the Supreme Court, the defendants asserted that "trial before the judge who was at the 

same time the complainant, indicter and prosecutor, const ituted a denial of the fa ir and impart ial 

trial required by the Due Process Clause ." 13 Agree ing, the Supreme Court explained: 

It would be very strange if our system of law permitted a judge to act as a grand 
jury and then try the very persons accused as a result of hi s invest igations. 
Perhaps no State has ever forced a defendant to accept grand jurors as proper trial 
jurors to pass on charges growing out of their hearings. A single 'judge-grand 
jury' is even more a part of the accusatory process than an ord inary lay grand 
juror. Hav ing been a part of that process a judge cannot be, in the very nature of 
things, who ll y di sinterested in the convict ion or acqu ittal of those accused. 14 

In sum, "[fla ir tr ials are too important a part of our free society to let prosecut ing judges be tri al 

judges of the charges they prefer." 15 

2. The MeA requires the convening authority to play conflicting 
prosecutorial and judicial roles. 

The Mili tary Commiss ions Act violates thi s princ iple of a fair tribunal by ass igning to the 

Convening Authority both judic ial and prosecutor ial functions. 

First, the Act explic itly provides that the Convening Author ity will ( I) detail the 

comm ission's panel members, 10 U.S .c. § 948i(b); (2) employ the comm ission's court reporters 

and in terpreters, 10 U.S .c. § 9481(a) and (b); (3) prepare and main tain the transcript of 

proceedings, 10 U.S .c. § 9481(c); (4) followin g a verdict aga inst the accused, receive 

submiss ions from the accused, modify the findin gs or sentence, order a rehearing, 10 U.S.c. § 

950b, or suspend the sentence, 10 U.S .c. § 950i(d) ; and (5) extend the time for an accused to file 

13 Murchisol1, at 135. 
14 id., at 137. 
15 Id . 
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a wa iver of review by the Court of Mili tary Commiss ion Review, 10 U.S .c. § 95Oc(b)(3) . These 

are all indisputably judic ial function s. 

At the same time, the MeA, as in terpreted by the RTMC, grants the CA powers that are 

also indisputably prosecutorial in nature. Thus, under the RTMC, the Convening Authority 

initiates the prosecut ion of the accused by convening a m ili tary comm iss ion in the first 

instance; 16 decides whether to refer the charges against the accused for trial by the comm ission; 17 

decides whether the charges will be capital; 18 decides whether to grant immuni ty to witnesses; 19 

controls the prosecut ion's contacts and interactions with the media;20 controls negot iations and 

final approval of pre-tr ial agreements, includ ing the deci s ion whether to enter into them at all ;21 ; 

and, rece ives legal adv ice from a Legal Adv isor who superv ises the Office of the Chjef 

Prosecutors .22 Both mili taryB and federal 24 courts have concl uded that the Convening Authority 

acts as a prosecutor in the mili tary just ice context. If anything, hi s prosecutorial role is even 

clearer in the mili tary commiss ions system . 

These dual roles create conflicts at v irtuall y every step of the military commiss ion 

process. Upon referral- held to be a prosecutorial function by both mili tary and federa l 

16 RTMC~ 2-3.a.2 (2011 ). 
17 /d. , ~ 2-3.a.l ; /d. , 14- l. b. 
" ~ 4-3 .a. 
19~ 1 5_ l. b. 1. 
20 ~ 8-7 . 
21 ~ 12- 1. 
22 RTMC, Reg. 2- 1. 
23 See, e.g ., United States v. Green, 37 M.J. 380, 384-385 (C.M .A. 1993) (referral is a 
prosecutor ial function); United States v. Femalldez, 24 MJ 77, 78 (C.M .A. 1987) (same); 
compare, also, U.S. v Rexroat, 38 M .J. 292, 298 (C.M .A. 1993) (CA can make probable cause 
determination for purposes of pretrial confinement of accused if not otherwise involved in law
enforcement fu nct ion of command) with U.s. v. Lynch , 13 M.J. 394, 396-397 (C.M .A. 1982) 
(CA may not make subsequent deci s ion whether to continue pretrial confinement) . 
14 Curry v. Secretary a/the Army, 595 F.2d 873, 878 (D.C. C ir. 1979) (equating CA deci s ion to 
refer charges to "prosecutorial discretion"). 
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courts 25-the Convening Authority becomes responsible in the first instance for deciding 

whether the accused's requests for appoin tment of experts and other resources are necessary for 

hi s defense, 26 a blatant conflict of roles . 27 Having decided that there is sufficient ev idence 

against the accused to refer charges aga inst them for trial, the Convening Authority then gets to 

hand-p ick the panel members who will evaluate these charges - that is to say, who will agree or 

di sagree with hi s own preli minary evaluat ion.28 

These conflicts are espec iall y egregious in the context of the current mili tary commiss ion 

prosecutions because of the interl ocking nature of so many of the charges against so many of the 

detainees. Take For example a case in wh ich the Convening Authority enters a pretrial 

agreement with an accused that gives the accused a more favorable sentence but requires that he 

test ify aga inst another accused in an another case (which may in fact be the same case, where 

both are charged as co-consp irators) .29 In such a s ituation , the Convening Authority will have 

decided that the first accused is suFficiently cred ible that it is worth the trade-off of a lower 

sentence to procure hi s testimony against the second accused. Then, upon conv ict ion of the 

second accused, the Convening Authority must decide whether the ev idence aga inst the accused 

requires a dismissal or amendment of the findin gs, or a lesser sentence. 30 Because of the 

Convening Authority's prior immu ni ty deci s ion , that ev idence will include the test imony of the 

First accused, includ ing the CA's eva luat ion of cred ibili ty oFthe test imony - an issue that the CA 

has prejudged. This situat ion is not speculative; the Convening Authority has already approved a 

25 Green, at 384-5; Femal1dez, at 79; CUrlY, at 878 . 
26 RTMC, ~ 2-3a.9 and 10. 
27 See AE036 - Mot ion to Declare RMC 703 Unconst itut ional. 
28 Compare Murchisoll, at 136 ("Fa ir trials are too important a part of our Free soc iety to let 
grosecut ingjudges be trial judge~ of the charges they prefe~ . ") . . 
- See RTMC, 'JI'JI 15- I. b. 1 (pretnal agreements) and 12- 1 (Im muni ty) . 
30 10 U.S.c. § 950b. 
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pretr ial agreement with Maj id Khan in exchange for his testimony aga inst others , presumably 

including the accused in th is case. 

In fact , the issues are even more complex than th is simplified example suggests . Any 

immunized witness is likely to be important to the prosecut ion's case; consequently, 

underm ining the witness's cred ibility may well be key to the defense. In that situat ion, the 

accused will almost certa inly have to seek resources - for experts , for travel to the witness's 

home territory, and so on - in order to di scredit him. Requests for those resources, however, go 

to the Convening Authority - who has already decided that the witness is credi ble. To make 

matters worse, those requests must, under RMC 703, be di sclosed to the prosecut ion as well 

before the Convening Authority will consider them. 31 

On the bas is of the same factors identified here, the D.C. Circu it has recognized that "the 

[Convening Authority] system estab li shed in the UCMJ would be inconsistent with due process 

if instituted in the context of a c ivilian criminal trial.,, 32 Nevertheless, in the same case, the court 

upheld the Convening Authority's dual roles as implemented in the military just ice system under 

the UCMJ . As we explain in the next sect ion, however , the const itut ional status of the 

Convening Author ity's role in the mili tary justice system is irrelevant to the const itut ionali ty of 

the MCA's Convening Authority pos ition. The latter can and should be ruled unconst itutional 

regardless of the const itut ionali ty of the former. 

31 Th is concern is not merely hypothetical. The Convening Author ity has act ively opposed the 
defense efforts to obta in ex parte treatment of resourcing requests in UI/ited States v. at Nashiri 
bi filing an amicus brief opposing the defense's motion. 
3 Curry, at 877. 
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B. The Convening Authority Position Established by the Military Commissions 
Act is Unconstitutional Regardless of the Constitutionality of the Position 
Under the Uniform Code of Military Justice 

The service member-appellant in Curry v. Department of the An"y challenged hi s court-

mart ial convict ion on the ground that the Convening Authority in hi s case had both referred the 

charges to trial and selected the members to s it on hi s panel. The D.C. C ircu it acknowledged 

that th is wou ld violate due process in any c iv ilian triaL3
} It nevertheless upheld the convict ion 

on the bas is of the longstanding princ iple that the "uniq ue c ircumstances and needs [of the 

mili tary] j ustify a departure from c ivilian legal standards.,, 34 

None of the spec ial character ist ics of m ili tary justice that the D.C. C ircu it relied upon in 

Curry to exempt mili tary justice from ordinary due process requirements, however, apply to 

prosecut ions brought under the MCA. 

First, and most fundamentall y, the UCMJ was enacted under Congress's power to "make 

Rules for the Govern ment and Regulat ion of the land and nava l Forces.',35 The overriding 

purpose of thi s power is not puni tive bu t to ensure that the armed forces are "ready to fi ght 

wars.', 36 The mili tary j ust ice system serves th is purpose by main ta ining service members' 

"[o]bedience, di sc ipline, and centra li zed leadersh ip and control."37 

These concerns do not apply to military commiss ions establi shed under the MCA. Law-

of-war m ili tary comm issions are enacted under the Define and Punish Clause, which gives 

3} /d . 

34 Id . at 877; see, also, e.g., Parker v. Levy, 4 17 U.S . 733, 743-744 (1974). 
}5 Const., art. I, § 8, d . 14. 
36 Toth v. Quarles, 350 U.S. II , 17 (1955). 
37 CU rl)" at 877; see also Manual for Courts-Marti al, Part 1 (Preamble), '113 (20 12) ("Nature and 
Purpose of M ili tary Law (''The purpose of military law is to promote j ustice, to ass ist in 
ma intaining good order and di sc ipline in the armed forces, to promote effic iency and 
effect iveness in the military establi shment , and thereby to strengthen the nat ional security of the 
United States.") . 
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Congress the power to " define and punish. . Offenses against the Law of Nat ions,,,38 not the 

Government and Regu lat ions Clause. 39 Enemy combatants are not members of the " land and 

naval Forces," and thus the notion of imposing "di sc ipline and good order" on them- the 

original and st ill primary purpose of the courts-mart ial system-is meaningless . Unlike courts-

mart ial, law-oF-war m ili tary commiss ions are genuinely crim inal tribunals, the sole purpose of 

wh ich is puni shment of enemy combatants who violate the law of war. 

The two different purposes of these systems, authorized by two different const itut ional 

powers, means that the const itutional "process due" provided the accused in one system is not 

necessaril y sufficient for the other. These differences are part icu larl y clear with respect to the 

Convening Authority's funct ion with in each system. Under the UCMJ, the Convening Authority 

is typicall y the commander of a m ilitary uni t. The primary job is not m ili tary just ice, but combat 

readiness . He or she is responsible for the effic ient deployment of resources for all act iv ities that 

fall with in the command, of which mili tary justice is onl y a minor part. The commander's 

in terest in military j ust ice is less in retributive puni shment than in the maintenance of unit 

di sc ipline, wh ich is necessary for its fi ghting effect iveness . Finall y, unlike in any other judic ial 

system, the commander has a vested in terest in and responsib ili ty for the accused , who is a 

subordinate member of the unit and a soldier, sa ilor, or Marine who has taken the same oath to 

defend the Const itut ion. 

These spec ial considerat ions are invariably c ited when courts have upheld the dual role of 

the Convening Authorit y in the face of const itut ional challenges. In CUrl)" for example, the D.C. 

Circu it upheld the Convening Authority's dual functions of ini tiat ing the crim inal proceed ings 

38 Const., Art. I, § 8, c1. 10. 
39 See Hamdall v. Rumsfeld, 548 U.S . 557, 66 1 (2006); Ex parte Quirill , 3 17 U.S . 1,28 ( 1942); 
111 re Yamashita , 327 U.S . 1,7 ( 1946) . 
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(through referral ) and select ing the panel on prec ise ly these grounds. W ith respect to the 

prosecutorial role of the referring author ity, the court explained: 

First, prosecutorial di scretion may be essential to effic ient use of li mited supplies 
and manpower. The deci sion to employ resources in a court-mart ial proceed ing is 
one part icu larl y with in the expert ise of the convening authority who, as ch ief 
adm inistrator as well as troop commander, can best we igh the benefits to be 
gained from such a proceeding against those that wou ld accrue if men and 
supplies were used elsewhere . The balance struck is cruc ial in times of cr isis 
when prudent management of scarce resources is at a premium. Second, as we 
prev iously have stated, maintenance of di sc ipline and order is imperat ive to the 
successful functioning of the m ili tary . The commanding officer's power to refer 
charges may be necessary to establi sh and to preserve both .4O 

The court's just ificat ion for the judic ial role of select ing the panel also turned on " unique 

mili tary needs": 

In order for the command to fu nct ion effect ive ly, the officer in charge must be 
assured that he has capable personnel avail able to perform various tasks. The 
duties hi s troops will be called upon to carry out may be difficult, if not 
imposs ible, to pred ict in advance .... The commanding officer is we ll s ituated to 
determine whether the various needs of the service will be best served by the 
se lect ion and part ic ipat ion of part icu lar individuals in a court-mart ial proceed ing. 
If, on the other hand, court-mart ial members were required to be chosen from a 
broad panel of m ili tary personnel, a large nu mber of men would be immobili zed 
and effect ively removed from the direct control of the commanding officer 
pending complet ion of the select ion process. Strategic success and human safety 
cou ld be jeopardized by so imped ing the commanding officer's abili ty to deploy 
troops . In addition, assembling a panel is frequently a logist ic imposs ibili ty in 
combat s ituat ions, or if the jury is chosen from troops di spersed over a 
widespread geographic area .4 1 

40 Curry, at 878 . Apart from the considerat ions offered to just ify the Convening Authority'S 
broad prosecutor ial di scretion under the UCMJ, the UCMJ also includes a very important 
procedural check on hi s prosecutorial power that is deli berately om itted from the MCA. Art icle 
32 of the UCMJ prov ides for a pre-trial hearing before an invest igat ing officer independent of 
the Convening Authority who conducts an "inquiry as to the truth of the matter set forth in the 
charges, considerat ion of the form of charges, and a recommendation as to the di spos ition wh ich 
should be made of the case in the interest of justice and discipline." 10 U.S .c. § 832(a). That 
preliminary and independent inquiry is spec ificall y barred from MCA proceedings, leaving the 
Convening Author ity 'S prosecutorial deci sion whether to refer charges up to hi s unchecked 
discretion. See 10 U.S.c. § 948b(d)(I)(C). 
4 1 Id . 
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Thus , the sole fact just ifying the dual role (that wou ld be " inconsistent with due process if 

inst ituted in the context of a c ivilian criminal tr ial,,)42 is that under the UCMJ, the Convening 

Authority is a mili tary commander whose primary responsibilities are mili tary, not judic ial or 

prosecutor ial. 

In stark contrast, the Convening Author ity under the MeA is a c ivilian pos ition In a 

c iv ilian bureaucracy whose ol1ly responsibili ties are judic ial and prosecutorial. As a result, not a 

s ingle one of the factors that might save the UCMJ pos ition from unconstitut ionali ty app li es to 

him. Thus, with regard to the prosecutor ial role of deciding whether to refer charges for trial, the 

MeA Convening Authorit y needs no "expertise" to make "efficient use of li mited supplies and 

manpower" in order to "weigh the benefits to be gained from such a [military comm ission} 

proceeding aga inst those that wou ld accrue if men and supplies were used elsewhere," because 

its sole authority is over mili tary commiss ion proceedings; it has no authority to use "men and 

supplies" for any other purpose. Nor are hi s resources "scarce," nor are "disc ipline and order . 

imperat ive to the successful functioning" of the Office of Mili tary Comm iss ions, any more than 

they are to the functionin g of any other c ivilian bureaucracy.43 

For the same reasons, no spec ial military needs just ify the Convening Authority's 

simultaneous judic ial function of select ing the commiss ion's panel members. ''The duties hi s 

[personnel] will be called upon to carry out" are emphat icall y I lOt "diff icult . to pred ict in 

advance;" in fact these duties are specified in the ir [c ivilian position job descriptions] filed in hi s 

office. Moreover, unlike in courts-mart ial, under the MCA military commiss ion panel members 

are "required to be chosen from a broad panel of mili tary personnel,, 44 - in fact , the CA may 

42 Id . at 877. 
43 Id. at 878. 
44 Id . 
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select "allY commiss ioned officer of the armed forces on act ive duty" in any of the anned 

services to serve.45 Finally, under the MeA, there is no "logistic impossibili ty" in a assembling 

a panel to serve on a mili tary commiss ion, both because the hearings take place at Guantanamo 

Bay Naval Stat ion, not in "combat situat ions," and because, in direct contrast to the UCMJ , the 

Convening Authority in fact does select "troops di spersed over a widespread geographic area.,, 46 

In sum , not a single considerat ion that exempts the Convening Authority's role under the 

UCMJ from the ordinary requirements of due process applies to the Convening Authority 

position establi shed under the MeA. As the Supreme Court has explained in another mili tary 

case, due process requires "an analys is of the interest of the individual and those of the regime to 

wh ich he is subject.,,47 In the speciali zed "regime" of mili tary just ice, courts have held that even 

some of the most fundamental pr inc iples of due process must bend to accommodate the 

overwhelming importance of the mili tary miss ion. But the MCA creates a "regime" that has no 

mili tary mission, and in wh ich there are no necess ities that require deviation from these 

princ iples . As explained supra , those princ iples dictate unequ ivocally that the MCA Convening 

Authority's simultaneous role as prosecutor and judge of the accused is unconst itut ional. The 

referral s must therefore be di sm issed . 

7. Oral Argument: The defense requests oral argument. 

8. Witnesses: None. 

9. Conference with Opposing Counsel: The government opposes the relief requested in 

th is motion. 

45 10 U.S .c. § 948 i. 
46 [d. 

47 Middendorf v. Henry, 425 U.S. 25, 43 (1976). 
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10. List of Attachments: 

A. Cert ificate of Service 

Very respectfu lly, 

IIsll 
JAMES G. CONNELL, III 
Learned Counsel 

Counsel for Mr. a1 Baluchi 

IIsll 
DAVID Z. NEVIN 
Learned Counsel 

IIsll 
JASON D. WRJGHT 
CPT,USA 
Defense Counsel 

Counsel for Mr. Mohammad 

IIsll 
CHERYL T BORMANN 
Learned Counsel 

IIsll 
MICHAEL A. SCHWARTZ 
Capt, USAF 
Defense Counsel 

Counsel for Mr. bin 'Attash 

IIsll 
JAMES P. HARRINGTON 
Learned Counsel 

Counsel for Mr. bin a1 Sh ibh 

IIsll 
WALTER B. RUIZ 
CDR, USN 
Defense Counsel 

Counsel for Mr. al Hawsawi 

IIsll 
STERLING R. THOMAS 
Lt Col, USAF 
Defense Counsel 

IIsll 
DEREK A. POTEET 
Maj , USMC 
Defense Counsel 

IIsll 
WILLIAM T HENNESSY 
Maj , USMC 
Defense Counsel 

IIsll 
KEVIN BOGUCKI 
LCDR, USN 
Defense Counsel 
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CERTIFICATE OF SERVICE 

I cert ify that on the 12th day of October, 20 12, I electronicall y filed the foregoing 

document w ith the Clerk of the Court and served the foregoing on all counsel of record by e-

mail. 

Filed with T J 
12 October 2012 

IIsil 
JAMES G. CONNELL, ill, 
Leamed Coullsel 
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