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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, 

AE 080A 

Government' s Response ; 
To Joint Defense Motion 

WALID MUHAMMAD SALIH 
MUBARAK BIN ATTASB, 
RAMZI BINALSH !BH, 
ALI ABDUL AZIZ ALI, 

To Preserve Evidence of Any Existiln:g, 
Detention Facili ty 

MUST AF A AHMED ADAM AL 
HAWSAWI 

1. Timeliness 

27 September 2012 

,I 
' I 

~ This response is timely filed pursuant to Military Commissions Trial I! 

of Court 3.7.c( I) . 

2. Relief Sought 

I 

I I 

fi 
i 
" ....... ·rh. prosecution respectfu lly requests that the Milit"rMIJudge 

find that the relief requested in AE 080 is moot. The prosecution agreed in the prior C:oln)i11j,;si{111 
" I' 

to preserve the status quo of any facili ty that existed as of 20 April 2009 and has not deviated 

from that agreement. Ahhough the previous case was dismissed without prejudice, the 
. I 

prosecution has not disturbed the status quo of any existing detention facility as 
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Accordi ngl y, this Commission should take no action on this motion at this time. 

3. Burden of Proof 

~s the moving pany, the defense must demonstrate by a preponderance 

evidence that the requested relief is warranted. R.M,C. 90?(c)(1). 

4. Facts 

~On 22 January 2009, President Obama issued Executive Order 1, which 

required the CIA to close any detention facilities that it operated. During the 201J8-2el)9 

commIssion proceedings, the defense for BinaJshihh fil ed several discovery motions 

access, discovery, and preservation orders regarding overseas detention faci li ties. 

1 08, D~fense Motion Requesting a Court Order Directing the Government to Presenle 

Intelligence Agency Detention Facilities Used to Detain High-Value Detainees, 111"" IL.U 

2009; AE 121 , Defense Motion/or Appropriate Re/i~r Order Granting Access to 

Inspect Central Intelligence Agency Detentton Facilities Used to Detain High-Value 

filed 25 June 2009, On 20 April 2009, defense for Binalshibh soughl an order di'r ectipg 

govemmenl to preserve CTA detention facilities used to detain high-va lue detainees, 

fixtures, instrumen talities and other equipment used in those facilities. See AE D-l 

conceding that access to, or information about, the phys ical structures in which the may 

have been detained by the CIA was required to be disclosed to the' defense under R. or 

R.M .C, 703, the prosecution agreed to preserve the status quo that existed as of the 

defense fi ling with respect to the faCilities, until a hearing could be held upon res'UlTll1tiOi 

2 
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military commission proceedings. See AE 0-108 Government Response. , 
itftOn 21 January 2010, charges against the five accused were withdrawn ~nd 

without prejudice, by the Convening Authority. 

~The deiense motion in AE 080 seeks an unnecessary order from this CO'l"rnHisiclI1 

regard ing the preservation of any CIA detention facili ty that may have been used the 

accused. The prosecution agreed in the prior Commission to preserve the status qUI? of~!ny 
I 

facility that existed as of20 Apri12009 and has not deviated from that agreement. FUltHer. 'he 
i ' 

prosecution agreed to provide notice to the Commission and detailed military defense CHlf lOsel for 
, 
I 

8inalshibh, should there be any change in plans that deviated from the plan to preserve I 

quo. See AE D-108 filed 20 may 2009. 
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M1''T"I'orthe reasons explained above, the prosecution respectfully i that 

the Military Judge fi nd that the relief requested in AE 080 is moot, because the prclSejouti has 

previously 3b'Teed to preserve the status 

7. Oral Argument 

"fI::J7-The prosecution is willing to waive oral argument but requests an oPIJorttlnit be 

heard should the defense be granted oral argument. 

8. \Vitncsscs and Evidence 

None. 
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9. Attachments. 

A. Certificate of Service dated 27 September 201 2. 
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Respectfully submitted, 

lsi 
Joanna P. Baltes 
Deputy Trial Counsel 

Michael J. Lebowitz 
Captain, lA, U.S. Army 
Assistant Trial Counsel 

Mark Martins 
ChiefPros"ecutor 
Office of the Chief Prosecuto r 
Office of Military Commissions 
16 10 Defense Pentagon 
Washington, D.C. 20301 
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CERTIFICATE OF SERVICE 

J certify that on the 27th day of September 2012, 1 filed AE 080A, the Government'S [Re 
to Joint Defense Motion To Motion afMc. Mohammad, Mr. bin 'Attash, Mr. bin al Shih 

at Baluchi and Mr. Hawsawi to Preserve Evidence of Any Existing Detention Fatilit 

Iisil 
Michael J. Lebowitz 
Captain, JA, U.S. Army 
Assistant Tria l Counsel 
Office of the Chief Prosecutor 
Office of Military Commissions 
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