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Joint Defense Motion 
To Preserve Evidence of Any Existing 

Detention Facility 

13 September 2012 

l. Timeliness: This mot ion is time ly filed. 

2. Relief Sought: The defendants request an order directing the govern ment to 

preserve any ex isting ev idence of any overseas detention fac ili ty used to imprison any of the 

defendants or potential witnesses in th is case , including ma inta ining any structure or fixture in its 

current state. 

3. Burden of Proof: Under the Ru les for M ilitary Comm iss ions, the government 

must di sclose to the defense all known exculpatory ev idence. l Independent of that duty, under 

the Due Process Clause, the govern ment is ob ligated to tum over or make avail able to the 

defense all exculpatory evidence relevant to both f indings and sentence ,2 for both direct} and 

i mpeachment4 purJXJses. Because any ev idence which may ex ist is under the contro l of the 

govern ment, the burden is on the government to demonstrate why it should not be required to 

preserve any evidence which may ex ist. 

I See R.M.C 70 1 (e) . 
2 Brady v. Marylal1d, 373 U.S. 83, 87 (1963) . 
l id. 
4 Giglio v. United States, 405 U .S. 150, 154 (1972). 
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4. Overview: The accused were detained and interrogated by the government over a 

period of years. Given the realities of th is case, it is certa in that what occurred during that 

detention will be at issue at the pre-trial, trial and (if necessary) sentenc ing phases of these 

proceed ings. Also g iven those reali ties, it is v irtua ll y certa in that the condi tions under whjch 

they were held will be exculpatory. Brady v. Mal)'/allcf requires the government to disclose to 

the defense all exculpatory evidence in its possession or control. That obligat ion cannot be met 

unless any evidence relating to a detention fac ili ty is preserved. Moreover, preservation is 

particularly cruc ial here because the cases are capital. The Supreme Court has long held that in 

capital cases , the defense is entitled to introduce the broadest poss ible range of evidence that may 

mitigate a sentence from death to less than death. It is clear, based solely on unclass ified 

infoI111at ion in the public domain, that the conditions under wh ich the accused were detained will 

be highly s ignificant to the defense sentenc ing case . 

5. Facts: 

a. After the ir captures, the defendants were detained and interrogated in the Central 

Intelligence Age ncy (CIA) program . 

b. In 2009, then-Central In telligence Agency (CIA) Director Leon Panetta publicly 

announced that, "CIA no longer operates detention fac ili ties or black s ites and has proposed a 

plan to deconuniss ion the remaining sites.,,6 

c . In response to thi s announcement, Mr. b in al Shibh f il ed a mot ion to preserve any 

evidence related to a detention facility. 7 

d. The Government answered that it wou ld maintain the status quo, as of the date of the 

defense mot ion for preservat ion. s 

5 373 U.S. 83, 87 (1963). 
6 Attachment B. 
7 See United States v. Mohammad, et a/., 0 -108 (Ju n. 25, 2(09). 
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6. Law and Argument: 

A. The military commission must order preservation of any evidence relating to a 
detention facility because the defense has a right to examine exculpatory or 
helpful evidence. 

Rule for M ili tary Comm iss ion 701 provides: 

RMC 701(c) . 

(c) Examil1atioll of documel1ts, tallgible objects, reports . After 
service of charges, upon a request of the defense, the Government 
shall permit the defense counsel to examine the following 
materials: 

(I) Any books, papers, documents, photographs, tangible objects, 
bu ildings, or places, or copies of jXJrt ions thereof, which are within 
the possess ion, custody, or control of the Government, the 
existence of wh ich is known or by the exerc ise of due diligence 
may become known to tr ial counsel, and which are material to the 
preparat ion of the defense or are intended for use by the tr ial 
counsel as ev idence in the prosecut ion case- in-chief at tr ial. 

The rule also states that the Government shall di sclose to the defense all known 

exculpatory ev idence? That duty is const itut ional as we ll. to Accordingly, the government is 

obljgated to preserve such evidence so that it can be di sclosed. 11 That obligat ion extends both to 

direct evidence 12 and to impeachment evidence. 13 

There is no question in the context of these cases that all of the condi tions at a detention 

site are relevant, material, and exculpatory for the defense - from the size of any ce ll s, the 

temperature in any cell s, and any surrounding lighting or sound to the texture of any floors and 

8 See United States v. Mohammed, et aI. , Govern ment Response 0-1 08C (Jul. 2, 2009). 
9 See RMC 70 1(e). 
to See Brady, 373 U.S. at 87 (finding that the suppress ion of mater ial exculpatory evidence 
violates a defendant' s due process ri ghts, irrespect ive of the good fa ith or bad fa ith of the 
rrosecut ion). 

I United States v. Beckstead, 500 F.3d 11 54, 11 58 nA ( lOth Cir. 2007); see Califomia v. 
Trombetta, 67 U.S. 479, 489 (1984). 
12 Brady, 373 U.S. at 87. 
13 Giglio v. United States, 405 U.S. 150, 154 ( 1972). 
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walls, and more - and thus must be turned over. Under Brady and its progeny, the standard on 

appea l is that where a trial fail s to "result[] in a verdict worthy of conf idence,,14 - that is, where 

there is a " reasonab le probabilj ty that, had the ev idence been di sclosed to the defense , the resu lt 

of the proceeding would have been different,,15 - the verd ict must be overturned . No findin g of 

gu ilt in th is case, and above all no sentence of death , w ill meet that test unless ev idence relating 

to any detention facility is preserved. 

Indeed, fa il ure to preserve black site ev idence ri sks the government' s entire case aga inst 

the accused . In other cases involving a post-verdict evaluat ion of the damage to the defense after 

the evidence had already been destroyed , appeals courts have held that the onl y remedy is 

di smissa l of all charges even where the ev idence was far less exculpatory than the ev idence at 

issue here. 16 In these cases, the fact that the defense had put the government on not ice that it 

be li eved the ev idence was exculpatory prior to its destruction we ighed heavily in the courts ' 

deci sion that the government had acted in bad fa ith .17 Here the accused have informed not onl y 

the government but this commiss ion of the highly exculpatory nature of all evidence related to a 

black site , a claim that is anythjng but speculative based on informat ion in the public domain 

alone. Destruction of th is evidence under these c ircumstances would be a c lear violat ion of the 

defendants' const itut ional and statutory ri ghts. 

B. The government's obligation to preserve any evidence of a detention facility is 
heightened because of the potential sentence at stake in this case. 

Evidence of any black site is at least as exculpatory to any sentenc ing deci sion by the 

panel, should such a deci sion becomes necessary. The Brady rule applies to sentenc ing evidence 

14 Kyles v. Whitley, 5 14 U.S . 419, 434 ( 1995). 
IS Ullited States v. Bagley. 473 U.S. 667, 682 (1985) .. 
16 See, e.g., United States v. Bah!, 25 F.3d 904, 9 14 (loth Cir. 1994); United States v. Cooper, 
983 F.2d 928. 933 (9'h CiL 1993). 
17 Boht, 25 F.3d at 9 11 ; Cooper, 983 F.2d at 93 1. 
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generally , IS but has add itional const itut ional force in capital cases. The Supreme Court has 

repeatedly he ld that to achieve the heightened degree of reliability required in death penalty 

cases, a sente nc ing panel must be allowed to consider any mitigating c ircumstances in 

determining whether a death sente nce should be imposed. 19 This rule also app li es in the Coui1-

mart ial sett ing: "The accused has unli mited opportuni ty to present m itigat ing and extenuat ing 

evidence .,,20 

Indeed, defense counsel is const itutionall y obligated to perform a mitigation invest igation 

su fficient to establi sh the amount and value of potentiall y m itigating evidence; fa il ure to do so 

const itutes ineffect ive assistance of counsel under the S ixth Ame nd ment. 21 Destruct ion of any 

exist ing ev idence of a black s ite wou ld patently in terfere with that const itut ional duty. 

In sum, by destroying any ev idence of a black s ite, the govern ment would make a 

const itutionall y adequate tr ial imposs ible in this case, and destroy any confidence in the verd icts 

along with them. The motion should be granted. 

7. Conference: On 12 September 20 12, counsel for Mr. al Baluchi requested the 

position of the govern ment on this mot ion. The government did not respond. On 13 September 

20 12, counsel for Mr. al Baluchi again requested the pos ition of the government on th is mot ion. 

The govern ment did not respond. 

8. Request for Oral Argument: Ora l argument is requested. 

9. Request fo r Witnesses and Evidence: None. 

IS Brady, 373 U.S. at 87. 
19 See Skipper v. South Carolilla , 476 U.S . I , 8-9(1995) (revers ing death sentence where jury was 
prec luded from considering defendant' s cond uct wh ile in custody awa iting tri al); Lockett v. 
Ohio, 438 U.S . 586, 604 ( 1978) (finding that jury may consider "any aspect of a defendant's 
character or record and any of the c ircumstances of the offense that the defendant proffers as a 
bas is for a sentence less than death") . 
20 United States v. Matthews, 16 M.J . 354, 378 ( 1983) . 
21 Wiggills v. Smith , 539 U.S. 510, 533-534 (2003) . 
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10. Additional Information: None. 

II. Attachments: 

A. Cert ificate of Service. 

B. Message from the Director: Interrogat ion Po licy and Contracts (9 April 

2009) 

Very respectfu ll y, 

/lsI! 

JAMES G. CONNELL, III 
Learned Counsel 

Counsel for Mr. al Baluch i 

IIsll 
DAVID Z. NEVIN 
Learned Counsel 

Ilsll 
JASON D. WRIGHT 
CPT, USA 
Defense Counsel 

Counsel for Mr. Mohammad 

Ilsll 
CHERYL T. BORMANN 
Learned Counsel 

IlslI 
MICHAEL A SCHWARTZ, Capt, USAF 
Defense Counsel 

Counsel for Mr. bin 'Attash 
IlslI 
JAMES P. HARRINGTON 
Learned Counsel 

Counsel for Mr. bin a1 Sh ibh 

/lsI! 

STERLI NG R. THOMAS 
Lt Col, USAF 
Defense Counsel 

Ilsll 
DEREK A POTEET 
Maj, USMC 
Defense Counsel 

IlslI 
WILLIAM T. HENNESSY 
Maj , USMC 
Defense Counsel 

Ilsll 
KEVIN BOGUCKI 
LCDR, USN 
Defense Counsel 
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IIsll 
WALTER B. RUIZ 
CDR, USN 
Defense Counsel 
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Counsel for Mr. al Hawsawi 
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CERTIFICATE OF SERVICE 

I cert ify that on the 13th day of September, 20 12, 1 electronically fi led the forego ing 

document with the Clerk of the Court and served the foregoing on all counse l of record by e-

ma il. 
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Press Releases & Statements 
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Message from the Director: 
Interrogation Policy and Contracts 
Statement to Employees by Director of the Central Intelligence Agency Leon E. 
Panetta on the CIA's Interrogation Policy and Contracts 

April 9. 2009 

As you know, there is continuing media and congressional interest in reviewing past rendition, 
detention, and interrogation activities that took place dating back to 2002. I have also been 
asked about contract interrogators and detention facilities. Today, I sent a letter to our 
Congressional oversight committees outlining the Agency's current policy regarding 
interrogation of captured terrorists, including the policy on the use of contractors in the 
process. 

• CIA's aggressive global pursuit of al-Qaida and its affiliates continues undiminished. 
Agency officers are working tirelessly-and successfully-to disrupt operations in strict 
accord with the President's Executive Order of January 22, 2009, concerning detention 
and interrogation. 

• CIA officers, whose knowledge of terrorist organizations is second to none, win continue 
to conduct debriefings using a dialog style of questioning that is fully consistent with the 
interrogation approaches authorized and listed in the Army Field Malmal. CIA officers 
do not tolerate, and will continue to promptly report, any inappropriate behavior or 
allegations of abuse. Tbat holds true whether a suspect is in the custody of an American 
partner or a foreign liaison service. 

• Under the Executive Order, the CIA does not employ any of the enhanced interrogation 
techniques that were authorized by the Department of Justice from 2002 to 2009. 

• No CIA contractors will conduct interrogations. 
• CIA no longer operates detention facilities or black sites and has proposed a plan to 

decommission the remaining sites. I have wrected our Agency personnel to take charge 
of the decommissioning process and have further directed that the contracts for site 
security be promptly terminated. It is estimated that our taking over site security will 
result in savings of up to $4 million. 

• CIA retains the authority to detain individua1s on a short-term transitory basis. None 
have occurred since I have become Director. We anticipate that we would quickly turn 
over any person in our custody to U.S. military authorities Of to theif country of 
jurisdiction, depending on the situation. 
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erA's focus will remain where the American people expect it to be-on the mission of protecting 
the country today and into the future. We will do that even as we cooperate with Congressional 
reviews of past interrogation practices. Officers who act on guidance from the Department of 
Justice-or acted on such guidance previously-should not be investigated, let alone punished. 
Th is is what fairness and wisdom require. 

CIA will continue to honor the law as we defend the United States as we have done since the 
beginning of this program. That is what the men and women of this Agency demand. Together, 
we can, and will . do no less. Thank you for your service and dedication to protecting this 
nation. 

Finally, let me take this opportunity to wish you and your families a Happy Easter and 
Passover. 

Leon E. Panetta 

• Privacy 
• Copyright 
• Site Policies 
• USA.gov 
• FOIA 
• DNl.gov 
• NoFEARAct 
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