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UNITED STATES 
COURT OF MILITARY COMMISSION REVIEW 

United States, 

Appellant 

v . 

Khalid Shaikh Mohammad 

Walid Muhammad Salih 
Mubarek Bi n 'Attash 

Ramzi B in al Shibh 

Ali Abdul-Aziz Ali AKA 
Ammar al Baluchi , and 

Mustafa Ahmed Adam al 
Hawsawi, 

Appellee 

) 
) ORDER 
) 
) MOTION TO DISQUALIFY 
) JUDGES SERVING IN 
) VIOLATION OF 
) 10 U.S .C. § 973(b) AND THE 
) COMMANDER-IN-CHIEF 
) CLAUSE OF THE U .S . 
) CONSTITUTION AND TO 
) ABATE UNTIL A PROPERLY 
) CONSTITUTED COURT IS 
) CONVENED 
) 
) 
) 
) 
) USCMCR Case No. 17-002 
) 
) June21,2017 

BEFORE: 

BURTON, PRESIDIN G Judge 
H ERRI NG, SILLIMAN, Judges 

On May 8, 2017, Appellee Mohammad moved this Court to disqualify 
Presiding Judge Burton and Jud ge Herring from the panel designated to decide 
this appeal on the grou nds that the ir servi ce on the U.S . Court of Military 
Commission Review (USCMCR) is in violation of 10 U .S.C . § 973(b) and the 
Commander-in-Chief Clause of Article II Section 2 of the U .S . Constitution . 
Appell ee Mohammad Motion 1, 14. Appellee Mohammad argued their service 
on the USCMCR violated the Fifth and Eighth Amendments to the U .S . 
Constitution . Appellee Mohammad Motion 1. 1 Appellee Mohammad moved "to 

1 In addition , Appellee Mohammad contended that Appellee Mohammad 's panel was not 
properly constituted because 10 U.S.C. 950f(a) required a minimum of three military 
appellate judges on a panel. (emphasis added) Appellee Mohammad Motion 9 - 11. On 
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abate these proceedings until a properly constituted Court is convened. " Id . l, 
14 . All co-Appellees joined Appellee Mohammad in this motion . On May 15, 
2017, Appellant opposed the motion for disqualification and abatement. 

Our Court has previously ruled a USCMCR appellate military judge 
position is not a "civil office" prohibited under 10 U .S .C . § 973(b) . See Order 
United States v. Al-Nashiri, No . 14-001 (USCMCR May 18, 2016) (App . A) . 
USCMCR military appellate judges are "authorized by law" and therefore they 
are not subject to the civil-office prohibition . Id . Our Court has also 
previously decided that assignment of military appellate judges to the USCMCR 
does not violate the Commander-in-Chief Clause of Article II Section 2 of the 
U .S . Constitution . United States v. Khadr, No. 13-005 (USCMCR Oct. 17, 2014) 
(App. B) . We revi sit those issues in this Order, and we arrive at the same 
holding . 

Facts 

The Military Commissions Act of 2009 ("2009 M .C .A . "),section 950f(a) 
states, "Establishment.-There is a Court of record to be known as the 
[USCMCR] .... The Court shall consist of o ne or more panels, each composed 
of not less than three judges on the Court." 10 U .S .C . § 950f(a) . The 2009 
M .C .A . provided for two ways to assign o r appoint judges to the USCMCR: 

(b) Judges . (1) Ju dges on the Court shall be assigned or appointed in a 
manner consistent w ith the prov isions of th is subsection. 

(2) The Secretary of Defense may assign persons who are appellate 
military judges to be judges on the Court. Any judge so assigned shall be 
a commissioned officer of the armed forces, and shall meet the 
qualifications for military judges prescribed by section 948j(b) of this 
title . 

(3) The President may appoint, by and with the advice and consent of the 
Senate, add itional judges to the United States Court of M ilitary 
Commission Rev iew . 

10 U .S .C . § 948j(b) states: 

(b) Eligibility . A military judge shall be a commissioned officer of the 
armed fo rces who is a member of the bar of a Federal court, or a member 
of the bar of the highest court of a State, and who is certified to be 
qual ifi ed for duty under sect ion 826 of this t itle [l 0 uses § 826] (arti cle 
26 of the Uniform Code of Military Ju stice) as a military judge of general 

December 31 , 2011 , Congress substituted "judges on the Court" for "appellate military 
judges" in 10 U.S.C. § 950f(a). P.L. 112-81 , Di v . A, Title X , Subtitle D , § 1034(c), 125 
Stat. 1573 (Dec. 31 , 2011). The December 31 , 2011 statutory substitution resol ved this 
issue, and this issue will not receive additional discussion in this Order. 
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courts-martial by the Judge Advocate General of the armed force of which 
such military judge is a member . 

On September 10 , 2015, Secretary of Defense Ashton B . Carter appointed 
Lieutenant Colonel Burton and Colonel Herring, who are judges on the Army 
Court of Criminal Appeals, to the USCMCR under his authority in 10 U .S .C . § 
950f(b)(2) . Appellee Mohammad App . Tab 1. On September 23, 2015, they 
were sworn as USCMCR military appellate judges . Appellee Mohammad Motion 
2 n.1 (cit ing Appellee Mohammad App . Tab . 1 ) . 

The Court of Appeals fo r the Di strict of Columbia Circuit considered an 
Appointments Clause challenge to the Secretary of Defense's assignment of 
military judges from their Service Courts of Criminal Appeals to s it as 
USCMCR judges on Al-Nashiri's panel. In re Al-Nashiri , 791 F .3d 71, 84 n .7 
(D.C. Cir. 2015) The Court said the President could nominate, and the Senate 
could confirm the military judges to be USCMCR judges to "put to rest any 
Appointments Clause quest ions regardin g the CMCR's military judges ." Id. at 
86 . 

In response to the Al-Nashiri decis io n , President Obama nominated 
Lieutenant Colonel Burton and Colonel Herring to the USCMCR, and on March 
14, 2016, the Senate received the President's nominations . 162 Cong. Rec . 
S1474 (daily ed. Mar. 14, 2016) . See also United States v. Orti z, 2017 CAAF 
LEXIS 288 (C.A .A .F . Apr . 17, 2017); United States v. Dalmazz i, 76 M .J. I, 2 
(C .A . A .F . 2016) . On Apri 1 28, 2016, the Senate confirmed them to be judges of 
the USCMCR. See id. (cit ing 162 Cong . Rec. S2600 (dail y ed ., Apr. 28, 2016)) . 
On May 25, 2016, President Obama signed their commissions appointing each of 
them to be "an Appellate Military Judge of the United States Court of Military 
Commission Review. " See id. 

Discussion 

Title 10 U .S .C . § 973 restricts specified officers on active duty from 
performance of civil functions, and § 973 states: 

(a) No officer of an armed force o n active duty may accept employment if 
that employment requires him to be separated from hi s organ izat ion, 
branch, or unit, or interferes with the performance of his military duties . 

(b) (1) This subsection applies--
(A) to a regular officer of an armed force on the active-duty l ist (and 

a regular officer of the Coast Guard on the active duty promotion li st); 

* * * 
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(2) (A) Except as otherwise authori zed by law, an officer to whom this 
subsection applies may not hold, or exercise the functions of, a civil 
office in the Government of the United States--

(i) that is an elective office; 
(ii) that requires an appointment by the President by and with the 

advice and consent of the Senate; or 
(iii) that is a pos ition in the Executive Schedule under sections 

5312 through 5317 of title 5 (5 uses§§ 5312-5317] . 
(B) An officer to whom this subsection applies may hold or exercise 

the functions of a civil office in the Government of the United States that 
is not described in s ubparagraph (A) when assigned or detailed to that 
office or to perform those functions . 

* * * 

(5) Nothing i n this s ubsecti on shall be construed to invalidate any 
action undertaken by an officer in furtherance of assigned official duties . 

10 U .S .C . § 973 (emphasis added) . In 1975, the Ninth Circuit considered 
whether a Navy officer's appoi ntment as a California state notary caused him to 
lose his commission under 10 U .S.C. § 973 . Riddle v. Warner, 522 F .2d 882 
(9th Cir. 1975). In Riddle , the court assessed the legis lative history of the 
statute and several opinions of the Attorney General and observed: 

The curren t version of [ l 0 U .S .C. § 973] had its genes is in an 1870 
enactment. See Act of July 15, 1870, ch . 294, § 518, 16 Stat. 3 19. The 
legi s lative history is sparse; there appears to be no direct illumination of 
the problem. A comment by the chairman of the reporting committee, 
however, shows that a p rin cipal concern of the bill's proponents was to 
assure civilian preeminence in government, i.e ., to prevent the mi l itary 
establishment from insinuating itsel f into the civil branch of government 
and thereby grow in g "paramount" to it. See Cong. Globe, 41 st Cong. 2d 
Sess . App . 150 (1870) . Early comment on the statute suggests that the 
Congress was also interested in assuring the efficiency of the military by 
preventing military personnel from assuming other official duties that 
would s ubstantially interfere with their performance as military officers. 
See, e.g . , 13 Op. Att'y Gen. 310, 311 (1870) (position of Philadelphia 
Parks Commi ssioner determined to be a "civi l office"); 15 Op. Att'y Gen. 
551, 553 (1876) (pos ition as trustees of the Cincinnati Southern Railway 
determined to be a "civil office"); 35 Op. Att'y Gen. 187, 190 (1927) 
(position as head of Louisiana State University determined to be a "civil 
office") . 

Id. at 884 (noting state court had determined commiss ion of state notary public 
was a nullity under state law , and holding 10 U.S. C . § 973 was not violated 
because Riddle was already a notary as a Navy Judge Advocate under 10 U.S.C. 
§ 836(a)) ( in ternal footnote omitted) . 
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The term "civil office" in 10 U.S .C . § 973(b) is not defined in the statute; 
however, it was understood by way of "contrast to the term 'mi l itary office. ' 
An 'officer of the Army,' holding, as he does , the latter, is to be inh ibited from 
holding also the former. The two are antithetical; their duties are, if not 
inconsistent, at any rate, widely different, and there is to be no point where they 
include or overlap each other." 2 An appointment statute that includes military 
"[r]ank , title, pay, and retirement are the indicia of military, not civil, office." 
See Smith v. United States, 26 Ct. Cl. 143, 147 (Ct. Cl. 1891) . Presiding Judge 
Burton and Judge Herring's appo intments on the USCMCR meet the Court of 
Claims tests because officers meeting the mili tary judge requirements of 10 
U.S .C . § 836 are all field grade officers, sitting military judges on the Service 
Courts of Criminal Appeals, and eligible for military retirement upon 
completion of the requisite number of years of military serv ice . See 10 U .S .C . 
§§ 836, 948j(b), and 950f(b)(2) . See also, e.g ., Winchell v. United States, 28 
Ct. Cl. 30, 35 (Ct. Cl. 1892) . It does not matter that the President has seen fit 
to appoint and the Senate confirm civilians to the USCMCR because Congress 
expressly provided for civilians on the USCMCR under 10 U .S .C. § 950f(b)(3) . 
See In re Khadr, 823 F .3d 92, 96 (D.C. Cir . 2016) . 

Congress has established a requirement for mili tary officers to be 
additionally appointed by the President and confirmed by the Senate, beyond 
that included in their promotions to their rank, to certain specified positions, 
including: 

the Chairman and Vice Chairman of the Joint Chiefs of Staff, 10 U.S .C . 
§§ 152, 154; the Chief and Vice Chief of Naval Operations,§§ 5033, 
5035; the Commandant and Assistant Commandant of the Marine Corps, 
§ § 5043, 5044; the Surgeons General of the Army, Navy, and Air Force, 
§§ 3036, 5137, 8036; the Chief of Naval Personnel,§ 5141; the Chief of 
Chaplains,§ 5142; and the Judge Advocates General of the Army, Navy, 
and Air Force, §§ 3037, 5148, 8037 . 

See Weiss v. United States, 510 U.S . 163, 171 (1994) . None of the statutory 
provisions requ ir ing Presidential appointment and Senate confirmat ion of 
commissioned officers to these positions specify the inapplicability of 10 U .S.C . 
§ 973 . See 10 U .S .C . §§ 152, 154, 3036, 3037, 5033, 5035, 5043, 5044, 5137, 
5141, 5142, 5148, 8036, 8037 . There have not been any challenges of their 
appointments under 10 U .S .C . § 973 in the courts. 

Military commissions are a traditional military function . U .S . military 
commissions or similar military tribunals have been used to prosecute offenses 
against the Jaw of war s in ce the Revolutionary War. 3 There were 4,271 

2 Acceptance of Office in National Guard of a State by Officer on Active Lis t of the Regular 
Army, 29 U.S. Op. Att'y. Gen. 298 , 299 (1912); 1912 U.S. AG LEXIS 63 at *3. 

3 See Hanulan v. Rumsfeld, 548 U.S. 557 , 590 (2006); Ex parte Quirin , 317 U.S. 1, 31 n. 9 
( 1942) (indicating in 1780 British Major Andre was tried by a "Board of General Officers" 
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documented military commission trials during the Civil War and another 1,435 
during Reconstruction. 4 In the wake of World War II, the U .S . military acted as 
a leadi ng proponent of and participant in thousands of war cr imes trials in 
Germany and the Far East for violations of the law of war. 5 

In Quirin, the Supreme Court addressed the authority of the Pres ident to 
try by military commission cases of the Nazi saboteurs captured on U .S . so il and 
accused of violations of the law of war as follows: 

Congress has expl icitly provided, so far as it may constitutionally do so, 
that military tribunals shall have jurisdiction to try o ffenders or offenses 
against the law of war in appropr iate cases .... By his Order creating the 
present Commi ssion [the Pres ident] has undertaken to exercise the 
authority conferred upon him by Congress, and also s uch authority as the 
Constitution itself gives the Commander in Ch ief, to direct the 
performance of those functions which may constitutionally be performed 
by the military arm of the nation in time of war. .. An important incident 
to the conduct of war is the adoption of measures by the military 
command not only to repel and defeat the enemy, but to seize and subject 
to disciplinary measures those enemies who in their attempt to thwart or 
impede our military effort have violated the law of war . 

Ex parte Quirin, 317 U.S. 1, 28-29 (1942) (emphasis added; internal footnote 
omitted) . The word "military" is used in the 2009 M.C.A. more than 450 times . 
It is beyond dispute that military comm issio ns are primarily a military function 
with a direct connection to the law of war. There is no evidence that Congress 
intended to limit service on the USCMCR to civilians, especially in light of the 
specific declaration in 10 U.S.C. § 950f(b)(2) that military appellate judges 
could be appointed to the USCMCR . 

for spying) , see also George Da vis , A Treatise on the Military La w of the United States 308 
n. l (rev. 3d ed. 1915) ( indi cating British Major An dre's tribunal was " in fact a military 
commission."). See also United States v. Harndan , 801 F. Supp. 2d 1247 , 1294- 1310 
(USCMCR 2011 ), rev'd on other grounds, Hamdan v. United States , 696 F.3d 1238 (D.C. Cir. 
2012) (descr ibing military commissions from the R evolutionary War through the post-World 
War II trials). 

4 Da vid Glazier , The Laws of War: Past, Present, and Future: Precedents Lost: The Neglected 
History of the Military Commission, 46 Va. J. Int ' I L. 5 , 40 n. 223 (2005) (c iting Mark E. 
Neely , Jr. , The Fate of Liberty: Abraham Lincoln and Civil Liberties 168 -73, 176-77 (1991)). 

5 See Telford Taylor , Final Report to the Secretary of the Army on the Nuern.berg War Crimes 
Trial Under Control Council Law No. 10, at 1, 234-35 (1949), https://www .Joc.gov/rr/frd/ 
Mil ita ry Law/pdf/NT final - report.pdf. See also International Criminal Court website, Link­
Allied Tribunals of the Far East, Link-United States of America , Link-Yokohama Trials , is 
the Internet locat ion for numerous trials of Japanese war criminals by the Eighth U.S. Army, 
https ://www. legal - tools.org/en/browse/ ; In re Yamashita , 327 U.S. at I (1946). 
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The Department of Justice, Office of Legal Counsel observed that the 
phrase "otherwise authorized by law" in 10 U .S .C . § 973(b) need not be 
mentioned in the appointment statute to be effective.6 The appointment statute 
does not, for example, need to indicate that the position to which a military 
officer is appointed in the appointment statute is an exception to the prohibition 
in 10 U .S .C . § 973 .7 Moreover,§ 973's '"otherwise authorized by law' clause 
also does not list specific statutes authorizing active duty officers to hold 
particular civilian offices ." 8 

In addition , 10 U .S .C . § 950f(b)(2), curren tly applyi ng to only three 
military appellate judges assigned to the USCMCR, is more spec ific than 10 
U .S .C . § 973(b)(2)(A)(ii) (currently over 1,000 Presidential appointments with 
Senate confirmation (PAS)), 9 and 10 U .S .C . § 950f was more recently amended 
than IO U .S.C. § 973. 10 

Commander-in-Chief Clause of the U.S. Constitution 

Appellee Mohammad explained his argument challengi ng the 
appointments of Presiding Judge Burton and Judge Herring as follows: 

6 See Whether a Military Officer Ma y Continue on Terminal Leave After He Is Appointed to a 
Federal Ci vilian Pos ition Covered by JO U.S.C. § 973(b)(2)(A) , 40 OP. O.L.C. 1, 2016 OLC 
LEXIS 3 , *6- *7 , * 10- *1 I (Mar. 24 , 2016) (2016 OLC Opinion) (holding military 
commissioned officers are "authorized by law" to hold civilian offices while on terminal 
leave even though that "position was covered by [10 U.S.C.] section 973(b)(2)(A)."). 

7 See id. 

8 !d. at* JO (citations omitted). 

9 There are about 1,212 Presidential appointments with Senate confirmation (PAS) and the 
PAS includes " [c]abinet secretaries and their deputies , the heads of most independent 
agencies , and ambassadors." Zach Piaker , Center for Presidential Transition , Partnership for 
Public Service website (Mar. 16, 2016) , http://presidential transition .org/blog/posts/ 
160316 he lp-wanted -4000-appointees .php. See Christopher M. Davis and Michael Greene, 
Presidential Appointee Pos itions Requiring Senate Confirmation and Committees Handling 
Nominations , Congressional Research Service RL30959 (May 3 , 2017); Henry B. Hogue and 
Ma eve P. Carey , Appointm.ent and Confinnation of Executive Branch Leadership: An 
Overvie w, Congressional Research Service R44083 (June 22 , 2015) (noting the PAS process 
involved more than 1,000 in Executive Branch alone). See also, e.g. , United States v. Burns , 
79 U.S. 246, 252 (1871) (concluding the Secretary of War held a "civil office ," because the 
Secretary " is a civil officer with civil duties to perform , as much so as the head of any other 
of the executi ve departments." ) . See also 2016 OLC Opinion , supra n. 6 , at* 11 - * 13 
(discussing "rule of relative specificity"). 

10 See P.L. 112-81 , Div A, Title X , Subtitle D , § 1034(c) , 125 Stat. 1573 ( Dec. 31 , 2011 ) 
(most recent amendment of 10 U.S.C. § 950f); P.L. 108- 136, Div A, Title V, Subtitle D[E], § 
545 , 117 Stat. 1479 (Nov. 24 , 2003 ) (most recent amendment of 10 U.S.C. § 973). See also 
United States v. Estate of Romani, 523 U.S. 517, 532-33 (1998) (later , more specific statute 
governs); Tenn. Gas Pipeline Co. v. FERC , 626 F.2d 1020, 1022 (D.C. Cir. 1980) (citations 
omitted). 
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Accepting an appointment as a federal appellate judge on an independent 
Article I court of record is constitutionally incompatible with the status of 
a serving commissioned officer . Judges appointed to the USCMCR under 
§ 950f(b)(3) cannot be reassigned or otherwise removed from the 
USCMCR for any reason other than good cause. This level of tenure 
protection, only slightly below the "good behavior" tenure of an Article 
III judge, is irreconcilable with the President ' s constitutional authority as 
Commander-in-Chief and therefore cannot stand. 

* * * 

Even if Congress had contemplated the "appointment" of military officers 
to the principal office of USCMCR judge - which is inconsistent with the 
scheme of 10 U.S .C. § 950f - the good cause tenure that accompanies 
such an appo in tment would be an unconstitutional encroachment on the 
President's ability to direct and supervise the duties of those in the chain­
of-command . Zivotofsky ex rel. Zivotofsky v. Kerry , 135 S. Ct. 2076, 
2095 (2015)) ("[W]hen a Presidential power is 'exclusive,' it 'disabl[es] 
the Congress from acting upon the subject.") (citation omitted); Relation 
of the President to the Executive Departments, 7 U.S . Op. Att'y . Gen. 
453, 464 (1955); 1855 U .S. AG LEXIS 35 ("No act of Congress ... can 
... author ize or create any military officer not subordinate to the 
President."). Unsurprisingly, there is no precedent for military officers 
simultaneously serving as principal officers with the attendant tenure 
protections for the chain-of command . Orloff v. Willoughb y , 345 U.S. 83, 
94 (1953) (failing to find a single "case where this Court has assumed to 
revise duty orders as to one lawfully in the service.") . It is probably no 
coincidence that 10 U .S.C. § 973(b), discussed above, has long been a bar 
to military members ' simultaneous holding of civil offices that could 
prevent the reassignment by their military chain of command . 

Appellee Mohammad Motion 11-14. 

The 2009 M.C.A. § 949b(b)(4) provides the reassignment limitations for 
USCMCR military appellate judges: 

(4) No appellate military judge on the Uni ted States Court of Military 
Commission Review may be reassigned to other duties, except under 
circumstances as follows: 

(A) The appellate military judge voluntarily requests to be reassigned 
to other duties and the Secretary of Defense, or the des ignee of the 
Secretary, in consultation with the Judge Advocate General of the armed 
force of which the appellate military judge is a member , approves such 
reassignment. 
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(B) The appellate military judge retires or otherwise separates from the 
armed forces . 

(C) The appellate military judge is reassigned to other duties by the 
Secretary of Defen se, or the designee of the Secretary, in consultation 
with the Judge Advocate General of the armed force of which the 
appellate military judge is a member, based on military necessity and such 
reassignment is consistent with service rotation regulations (to the extent 
such regulat ions are applicable) . 

(D) The appellate military judge is withdrawn by the Secretary of 
Defense, or the des ignee of the Secretary, in consultation with the Judge 
Advocate General of the armed force of which the appellate military judge 
is a member, for good cause consistent with applicable procedures under 
chapter 47 of this title (the Uni form Code of Mil itary Just ice) . 

10 U.S .C . § 949b(b)(4) . 

The reass ignment limitations in 10 U.S .C. § 949b(b)(4) along with other 
prov isions in the 2009 M.C .A. are des igned to ensure that the USCMCR is free 
from improper influence. Congress has an important role in ensuring Appellees' 
military commission is protected from improper influence, and one way of doing 
that is to limit reassignment of appellate military judges . Congress's important 
role is specifically defined in the U .S . Constitution . The preamble of the 
Const itut ion "prov ides for the common defence." To i mplement that goal, the 
Constitution sets forth the powers of Congress as follows: 

[T]he Constitution gives to Congress the power to "provide for the 
common Defence," Art. I , § 8, cl. 1; "To ra ise and support Armies," "To 
provide and maintain a Navy," Art. I , § 8 , cl. 12, 13; and "To make Rules 
for the Government and Regulation of the l and and naval Forces," Art. I , 
§ 8, cl. 14 .... And finally, the Constitution author izes Congress "To 
make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States, or in any Department 
or Officer thereof." Art. I ,§ 8, cl. 18. 

Quirin, 317 U.S . at 26. See Youngstown Sheet & Tube Co . v. Sawyer, 343 U.S . 
579, 643 (1952) (Jackson, J. , concurring) . The USCMCR appellate judges are 
not the only entity where Congress has addressed assignments and 
reass ignments. Congress has enacted several statutes lim it ing assignments of 
mi li tary officers . See, e .g . , 10 U.S .C . § 154(a)(3) (defi n ing tour length of Vice 
Chairman of Joint Chiefs of Staff); id . at§§ 661, 664, 668 (defining the 
qualifications, duration, and standards for tours of officers in joint duty 
assignments); id. at§ 671 (prohibit ing assignment overseas on land before 
completing entry-level training); id . at§ 1161 (limiting the President's authority 
to drop an officer from the rolls for misconduct); id . at§ 3033 (limiti ng the t ime 
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an officer may serve as Chief of Staff of the Army) . See also, e.g. , Clinton v . 
Goldsmith, 526 U .S. 529, 532, 540 (l 999) (reversing CAAF decision under the 
All Writs Act to enjoin the President and other officials from dropping 
Goldsmith from the Air Force rolls under 10 U.S. C . § 1161). 

Conclusion 

We affirm our previous decision that USCMCR mi 1 itary appellate judicial 
positions occupied by commissioned officers qualified under 10 U .S .C . §§ 826, 
948j(b), and 950f(b)(2) initially assigned by the Secretary of Defense under 10 
U.S .C. § 950f(b)(2), nominated by the President, confirmed by the Senate, and 
appointed by the President as "an Appellate M il itary Judge" under 10 U.S .C . § 
950f(b)(3) to the USCMCR does not violate the civil office provision in 10 
U .S. C . § 973(b) . Military commissions are a traditional military function, and 
Presiding Judge Burton's and Judge Herring's serv ice as military appellate 
judges is "authorized by law ." 

The limitation on the President's removal or reassignment authority in the 
2009 M.C.A. § 949b(b)(4) does not violate the Constitution's Commander-in­
Chief Clause. Appe11ee Mohammad's Motion does not establish d isqual ifi cat ion 
of Presiding Judge Burton and Judge Herring. Accordingly, there is no basis to 
abate these proceedings. 

ORDER 

Therefore, it is hereby 

ORDERED that Appe11ee Mohammad's motion does not establish a basis to 
disqualify Presiding Judge Burton and Judge Herring, and his motion to disqualify 
them is DENIED. It is further 

ORDERED that Appe11ee Mohammad's motion does not establish a bas is to 
require three military appellate judges to be assigned to Appellee's panel, and his 
motion to require three military appellate judges to be assigned to his panel is 
DENIED. It is further 

ORDERED that Appe11ee Mohammad's motion that this Court declare the 
limitation in the 2009 M.C.A. § 949b(b)(4) on the President's authority to reassign 
appellate military judges to be a violation of the Constitution's Commander-in-
Ch ief clause is DENIED. It is further 
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ORDERED that Appe11ee Mohammad 's motion to abate hi s appeal is 
DENIED. 

FOR THE COURT: 

~~.-v-....... 
Mark Harvey 
C lerk of Court, U .S ourt or Military 

Com mi ssion Review 
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Appendix A 

UNITED ST A TES 
COURT OF MILITARY COMMISSION REVIEW 

UNITED STATES , ) ORDER 
) 

Appellant ) LIFTING ST A Y 
) AFFIRMING PRIOR ORDERS 

V. ) DENYING DISQUALIFICATION 
) AND RECUSAL MOTIONS 

ABD AL RAHIM HU SSA YN ) SETTING ORAL ARGUMENT 
MUHAMMAD AL-NASHIRI, ) 

Appellee 
) CMCR Case No . 14-001 
) 
) May 18, 2016 

BEFOR E: 

MITCHELL, PRESIDING J udge 
KING, S ILLIMAN Judges 

On October 15 , 2014 , appellant requested oral argument. On October 16 , 
2014, appellee replied and did not object to oral argument. Oral argument was 
scheduled for November 13 , 2014 . 

On October 14 , 2014, appellee filed a petition for a writ of mandamus and 
prohibition in the Court of Appeals for the District of Columbia Circuit asking 
that court to order the disqualification of Judges Weber and Ward , the two 
military judges then on the panel assigned to hear the appeal. Appellee 
contended their assignment by the Secretary of Defense to our court violates the 
Commander-in-Chief Clause and the Appointments Clause of the U .S . 
Constitution . See Appellee's Pet. for Writ of Mandamus & Prohibition , In re 
Al-Nashiri , No . 14- 1203 (D .C . Cir. Oct. 14 , 2014) . 

On the eve of the oral argument, the Court of Appeals for the District of 
Columbia Circuit granted a stay in the proceedings for the purpose of giving it 
sufficient opportunity to consider appellee' s mandamus petition . Order, In re 
A l-N ash i r i, No . 14- 1 2 0 3 ( D. C . Cir. Nov . 1 2, 2 0 14) . 

On June 23, 2015 , the Court of Appeals for the District of Columbia 
Circuit denied the appellee's mandamus petition, remanded the case back to our 
court, and lifted that Court's stay. In re Al-Nashiri, 791 F .3d 71 (D .C . Cir. 
2015); Order, In re Al-Nashiri , No . 14- 1203 (D .C. Cir. June 23, 2015) . 
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On June 26, 2015, we granted the requests to hold this case in abeyance 
pending possible presidential nomination and Senate confirmation of the 
military appellate judges. See In re Al-Nashiri, 791 F.3d at 86 (suggesting such 
nomination and confirmation would "put to rest any Appointments Clause 
questions") . On March 14 , 2016 , the Senate received the nominations of Judges 
Mitchell and King to our court. 1 The Senate confirmed Judges Mitchell and 
King on April 28, 2016, 2 and they were sworn as USCMCR judges on May 2, 
2016 . 

On April 29, 2016, appellant requested that we lift the stay and reaffirm 
our previous orders . Our court issued several procedural orders involving stays, 
extensions, recusals , and ass ignment of judges as well as the following 
substantive orders: granting on September 25 , 2014 , appellant's motion for 
leave to file an outsized brief; denying on October 6 , 2014 , appellee's motion to 
recuse the two military judges on the panel, alleging they were ass igned to the 
USCMCR in violation of the Appointments Clause, U.S . Const. art. II,§ 2, cl. 2, 
and could not be freely removed in violation of the Commander -in -Chief Clause , 
id . cl. 1; denying on October 6 , 2014 , appellee's motion to "terminate the 
devolution of its judicial responsibilities onto the Clerk of Court."; denying on 
October 10, 2014, appellee's motion to dismiss the appeal as untimely; and 
granting on October 20, 2014 , appellant's motion to attach documents to the 
appendix accompanying its brief. 

On April 30, 2016, appellee filed an unopposed request for an extension 
until May 16 , 2016, to respond to appellant's motion , and we approved the 
extension request. 

On May 16 , 2016 , we received appellee' s response. Appel lee moved to 
continue the stay; to disqualify the military judges, Judges Mitchell and King; 
and to recuse Judges Mitchell and King from deciding the di squalification 
motion . As one of several alternatives to disqualification , Appellee seeks an 
order "confirming Col Mitchell and CAPT King's newfound civilian status[ .]" 
Appellee cites 16 Cong . Rec . 2599 (daily ed . Apr. 28, 2016) 3 and 10 U.S .C . 
973(b) as the basis for disqualification . Appellee's reading of Cong . Rec . 2599 
is taken out of context. PN 1219 and 1224 contain the complete description of 

1 See 162 CONG. R EC . Sl474 (dai l y ed . Mar . 14, 20 16) (indica ting receipt of Presiden t 's 
nominations o f Colonel Martin T . Mitchell , U .S . Air Force, and Cap tain D ona ld C . Kin g, 
U .S . Nav y, as appellate military judg es on th e Unit ed States Court of Military Commi ssion 
R eview) . 

2 U.S . Cong., N ominati ons o f I 14 th Cong., PN 12 19 , htt ps://www.congress .gov/nomination/ 
I I 4th -congress/ 12 19 (Judg e Mitchell), and PN 1224, https ://www.congress .gov/nomination/ 
I 14th -congress/ 1224 (J udge King) . ( En c l. I , 2) 

3 Th e language o f th e 16 Cong. Rec . 2599 (dail y ed . Apr. 28, 20 16) is that th e Senate 
confirmed th e " Air Force nomination of Martin T. Mit chell , t o be colone l " and "Navy 
nomination to Dona ld C. King , to be Captain. " It mirrors th e c losing phrase of PN 12 19 and 
1224 . 
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the nomination and confirmation process. Moreover , the Senate previously 
confirmed Judge Mitchell to Colonel , and Judge King to Captain more than two 
years ago . On April 28, 2016 , the Senate confirmed Judges Mitchell and King 
as appellate military judges in accordance with the Secretary of Defense 's 
recommendation and the President's nomination . See note 2, supra. 

Appellee's reading of Cong . Rec . 2599 is taken out of context. PN 1219 
and 1224 contain the complete description of the nomination and confirmation 
process. 

Title 10 U .S .C . § 973(b)(2)(A) provides, "Except a s otherwise authorized 
by law, an officer to whom this subsection applies may not hold , or exercise the 
functions of, a civil office in the Government of the United States-- ... (ii) that 
requires an appointment by the President by and with the advice and consent of 
the Senate." Appellate military judges are specifically authorized by law under 
10 U .S .C . § 950f(b)(2), and 10 U .S .C . § 973(b)(2) does notprohibit Judges 
Mitchell and King from acting as appellate military judges. Title 10 U .S .C . §§ 
950f(b)(2) and 973(b)(2) do not define the term "civil office" , and there is no 
evidence that Congress intended commissioned officers appointed as appellate 
military judges to the Court of Military Commi ssion Review to occupy a civil 
office. 5 The 2009 Military Commissions Act s tates, "The Court shall consist of 
one or more panels, each composed of not less than three appellate military 
judges." 10 U .S .C . § 950f(a) . Military commissions are used "to try alien 
unprivileged e nemy belligerents for violations of the law of war and other 
offenses triable by military commission ." 10 U .S .C . § 948b(a) . Disposition of 
violations of the law of war by military commissions is a classic military 
function and Judges Mitchell and King do not occupy a "civil office" when 
serving as appellate military judges on the Court of Military Commission 
Review . 

Therefore , it is hereby 

ORDERED that appellant's April 29 , 2016 request to lift our stay of 
litigation of appellant's appeals , which were initially filed on September 19 , 
2014 and March 27 , 2015 , is GRANTED. 

4 Titl e LO U.S .C . § 950f(b)(2) s tates, "Th e Secretary of Defense ma y assign persons who are 
appellate military judges to be judges on th e Court . Any judge so assigned shall be a 
commi ssioned officer of th e armed forces , and shall meet th e qualifi ca ti ons for military 
judges prescribed by sec ti on 948j(b) of thi s titl e ." 

5 See Departm ent of Defense Direc tiv e Number 1344 . 10, Po liti cal Activities b y Memb ers of 
th e Armed Forces (Feb . 19, 2008) Section E 2.3 . (defining "civi l office" as "A non -military 
office involving th e exercise of th e powers or authority of civi l government , t o include 
e l ec tiv e and appointed office in th e U.S . Government , a U .S . t erri tory or possession, State, 
count y, muni cipa lit y, or officia l su bdivi sion th ereof. Th is term does not include a non ­
e l ec tiv e posi ti on as a regular or reserve memb er of civi lian law enforcemen t , fire, or rescue 
squad .") . 
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ORDERED that appellant's motion that we reconsider the orders our 
Court previously decided in this case is GRANTED. 

ORDERED that orders our Court previously dec ided are AFFIRMED. 

ORDERED that Judges Mitchell and King have considered appellee's 
May 16 , 20 16 motion to recuse . Judges Mitchell and King have declined to 
rec use themselves. The motion to recuse is DENIED. 

ORDERED that appellee' s May 16 , 2016 motion to di squalify Colonel 
Mitche ll and Capta in King is DENIED. 

ORDERED that oral argument will be heard at 10:00 a .m. Eastern 
Time on June 2, 2016, in Courtroom 201 , United States Court of Appeals for the 
Federal Circ uit , 7 17 Madiso n Place, NW, Washington, DC. 

FOR THE COURT: 

~~.-v-......... 
Mark Harvey 
C]erk of Cou·rt, U.S ourt or Mi Htary 

Comtnis.s ic·n Rcvi-ew 
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CONGRESS.GOV Legislation Congressional Record Committees Members 

BACK TO 

RESULTS 

PN1219 - Martin T. Mitche·ll - Air Forrce 
114tll Congress (2015-2016) 

Confirmed on 04/28/2016. 

Description 

The loDowilg named officer for appointment in the grade 
indicated in the United States Air Force as an appellate 

miliiary judge on ihe United Stales Court of Mai!ary 

Commissioo Review under title 10 U.S.C. section 950f(l>X3). 
In acco:rdance wittl their continued status as an appellate 
military judge pursuan t to their assignment by Ille Secretary 
of Defense and under 10 U .S.C. section 950f(b)(2). while 

serving on the United States Coort of Military Commission 
Review, all unlawful influence prohi)ition$ remain under 10 
U.S .C. section 9491>(1>). 

T <> be Colonel 
Martin ii'. M~chell 

Organization 
Air Force 

Actions: PN1219-114th Congress (2015-20<16) 

Date Senate Actions 

0412812016 Confirmed by the Senate by Voice Vote. 

Latest Action 
0412&'2016 . Confirmed by tile Senate by Voice Vote. 

Date Received from President 

0311412016 

Committee 

Senate Amied Services 

04/26/2016 Placed on Senate Executive Calendar. Calendar No. DESK. 

04/26/2016 Reported by Senator McCain, Committee on Armed Services, without printed report. 

03/t412016 Received in the Senate and referred to the Committee on Arme<! Sell/ices. 

Sort by Newest to Oldest EJ GO 

Appendix A 
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CONGRESS.GOV Legislation Congressional Record Committees Members 

BACK TO 
RESULTS 

PN1224 - Donald C. King- Navy 
114tll Congress (2015-2016) 

Confirmed on 04/28/2016. 

Description 

The loDowilg named officer for appoinlment in the grade 
indicated in the United States Navy as an appellate military 
judge on the United States Coor! of Mii tary Commission 
Review under tiUe 10 U.S.C. section 950f(b)(3). In 
aocordance ·with their continued status as an appellate 
military judlJe pursuant to their assignment by Ille Secretary 
of Defense and under 10 u.s.c_ section 950f(b)(2). while 

serving on the United States Coort of Military Commission 
Review, all unlawful influence prohi)ition$ remain under 10 
U.S.C. section 9491>(1>): 

T <> be Captain 
Donald C. King 

Organization 

Navy 

Actions: PN122.4-114th Congress (2015-20<16) 

Date Senate Actions 

0412812016 Coofirmed by the Senate by V oice Vote_ 

Latest Action 
0412&'2016 -Confirmed by tile Senate by Voice Vote. 

Date Received from President 

0311412016 

Committee 

Senate Am1ed Services 

04/26/2016 Placed on Senate Executive Calendar. Calendar No. DESK. 

04126/2016 Reported by Senator McCain. Committee oo Armed Services. without printed report. 

03/t412016 Received in the Senate and referred to the Committee on Arrne<! Sell/ices. 

Sort by Newest to Oldest EJ GO 

Appendix A 
https://www.congress.gov/nomination/114th-congress/ 1224?q=% 7B%22search%22%3A %.. . 5/ 16/2016 
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UNITED STATES 
COURT OF MILITARY COMMISSION REVIEW 

OMAR AHMED KHADR, ) 

Appellant 

V . 

UNITED STATES, 

Appellee 

) ORDER 
) 
) RECUSAL OF JUDGES 
) WARD AND WEBER 
) 
) CMCR Case No . 13 -005 
) 
) October 17, 20 14 

BEFORE: 

P OLLARD, PRESIDING Judge 
WARD, WEBER, J udges 

On August 15, 20 14, appellant moved J udges Ward and Weber to recuse 
themselves from his case because "Congress's effort to insulate the military 
officers assigned to the Court from the President's authority as Commander- in­
Chief violates [Constitutional notions of] separation of powers ." Appellant's 
Motion to Recuse Judges Ward and Weber 1. Alternatively, appellant argues 
that "the Secretary of Defense's assignment of active duty military officers to 
serve as principal officers on an independent Article I court violates the 
Appointments Clause," U .S . Const., art. II, § 2, cl. 2 . Id . Appellee opposes the 
motion, asserting that "even if appellate military judges assigned to duty on the 
[U .S . Court of Military Commission Review (USCMCR)] are principal officers, . . 
they have already been appointed in accordance with the Appointments Clause 
as commissioned officers," and that USCMCR appellate judges "are properly 
considered inferior officers" because the Secretary of Defense has statutory 
authority to assign and reassign them to other duties . Response to Motion to 
Recuse Judges Ward and Weber 1-2 . Additionally, appellee opposes the motion 
because it asserts 10 U .S .C . § 949b(b)(4), setting forth the circumstances under 
which appellate military judges assigned to the USCMCR may be reassigned to 
other duties, does not encroach "upon the Commander in Chief's abi Ii ty to use 
military resources to protect the national interest." Id . at 2 . 

The appointments of Judges Ward and Weber to the USCMCR and their 
continued service on the USCMCR are lawful and consistent with the 
Appointments Clause, the Military Comm issions Act of 2009, 10 U .S .C . §§ 948a 

U.S. v. Khadr 
CMCR Case No. 13-005 
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et. seq . , and Constitutional principles of separation of powers. Concerning 
appellant's separation of powers challenge, 10 U .S.C. § 949b(b)(4) permits 
appellate military judges on the US CM CR to be reassigned to other duties based 
on military necessity, consistent with applicable service rotation regulations. 
Concerning appellant's Appointments Clause challenge, the Supreme Court in 
Weiss v. United States, 510 U.S. 163 (1994) rejected a requirement for military 
officers assigned to the service Court of Criminal Appeals to receive another 
appointment, noting that "[a]ll of the military judges involved in these cases, 
however , were already commi ssioned officers when they were assigned to serve 
as judges, and thus they had already been appointed by the President with the 
advice and consent of the Senate." Id. at 170 . Therefore, military judges on 
those courts did not require another appointment. Id. at 176. See also Edmond v. 
United States, 520 U .S. 651, 654 (1997) (noting that Weiss upheld the judicial 
assignments of military judges "because each of the military judges had been 
previously appointed by the President as a commissioned military officer, and 
was serving on active duty under that commi ssion at the time he was assigned to 
a military court.") . We find Weiss applicable here. 

Accordingly, Judges Ward and Weber decline to recuse themselves from 
appellant's case . 

It is hereby, 

ORDERED that the abeyance order dated July 11 , 2014 is lifted to the 
extent necessary to resolve the motion addressed by this Order regarding the 
request that Judges Ward and Weber recuse themselves from appellant's case . 

ORDERED that appellant's motion that Judges Ward and Weber recuse 
themselves from appellant's case is DENIED. 

FOR THE COURT: 

. . ' . . 

Ma rk Harvey · ~b:.I · . 

C]erk of Court, U.S . ·. ourt o l" Mili ta.ry 
Commiss ion Review 

2 U.S. v. Khadr 
CMCR Case No. 13-005 
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UNITED STATES OF AMERICA 

Appellant, 

v. 

KHALID SHAIKH MOHAMMAD, 

W ALID MUHAMMAD SALIH MUBARAK 
BIN 'A TT ASH, 

RAMZI BINALSHIBH, 

ALI ABDUL AZIZ ALI, 

and 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MUST AF A AHMED ADAM AL HA WSA WI ) 

Appellees. 
) 
) 

IN THE UNITED STATES COURT OF 
MILITARY COMMISSION REVIEW 

APPELLANT'S OPPOSmON TO 
APPELLEE MOHAMMAD'S MOTION 
FOR STAY OF PROCEEDINGS 

U.S.C.M.C.R. Case No. 17-002 

Arraigned at Guantanamo Bay, Cuba 
on May 5, 2012 

Before a Military Commission 
convened by Vice Admiral (ret.) 
Bruce E. MacDonald, USN 

Presiding Military Judge 
Colonel James L. Pohl, USA 

DATE: June 19, 2017 

TO THE HONORABLE, THE JUDGES OF 
THE UNITED STATES COURT OF MILITARY COMMISSION REVIEW 

Appellant United States of America, pursuant to Rule 21 (c)(1) of this Cou1t's Rules of 

Practice, opposes Appellees' Motion for a Stay of Proceedings (hereinafter "Motion") filed on 

June 14, 2017 at 9:37 a.m. This opposition is timely filed. 

STATEMENT OF FACTS 

On May 9, 2017, Appellee Mohammad filed a Motion for Recusal and/or Disqualification 

of Judge Silliman, alleging twelve instances of actual or apparent prejudice arising from public 

statements or writings of Judge Silliman. Mot. for Recusal and/or Disqualification of Judge 

Silliman at 1-5 (May 9, 2017) ("Mot. for Recusal"). Appellees Hawsawi and Bin 'Attash joined 
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Appellee Mohammad's Motion on May 10, 2017 and May 12, 2017, respectively. 1 In the motion, 

Appellees claim: 

Judge Silliman has made statements plainly demonstrating that he has concluded 
already, in advance of trial, that Mr. Mohammad and the other Appellees are guilty 
of the charges referred against them to Military Commissions, and has made other 
public comment that is incompatible with service as a judge on this case. 

His statements show that he either has an actual bias against Mr. Mohammad and 
the other Appellees or he has given the appearance of a lack of impa1tiality. 

Mot. for Recusal at 9-10. On June 6, 2017, Judge Silliman issued an order denying Appellees' 

motion. Order Appellee Mr. Mohammad's Mot. for Recusal and/or Disqualification of Judge 

Silliman (June 6, 2017) ("Order"). On June 14, 2017, Appellee Mohammad filed the Motion, 

asking this Cowt to stay further action on the Appellant's pending interlocutory appeal until the 

Cou1t of Appeals for the District of Columbia Circuit acts on Appellee Mohammad's petition for 

a writ of mandamus. 2 On June 15, 2017, Appellee filed the petition for a writ of mandamus with 

the Circuit Cowt of Appeals. None of the other Appellees has joined the Motion. 

LAW AND ARGUMENT 

The Court of Appeals for the D.C. Circuit has held that a patty seeking a stay must show 

that (1) the petitioner has a substantial likelihood of success on the merits of the petition; (2) the 

petitioner will suffer irrepat·able injury if the stay is denied; (3) the issuance of the stay will not 

cause substantial hat·m to other patties; and (4) the public interest will be served by issuance of the 

1 See Appellee Mustafa Ahmed Adam Al Hawsawi's Notice of Joinder to Appellee Khalid 
Sheikh Mohammad's Mot. for Recusal and/or Disqualification of Judge Silliman, filed on May 
10, 2017; Walid Muhammad Salih Mubat·ak Bin 'Attash, Notice of Joinder, filed on May 12, 2017. 

2 At the time Appellee filed the present motion he had not yet filed his petition for a writ of 
mandamus with the Cowt of Appeals for the D.C. Circuit. On June 15, 2017, Appellee filed the 
petition. 

2 
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stay. United States v. Philip Morris, Inc., 314 F.3d 612, 617 (D.C. Cir. 2003) (citing Washington 

Metro. Area Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977)). 

I. APPELLEE MOHAMMAD IS UNLIKELY TO SUCCEED ON THE MERITS OF 
THE PETITION FOR A WRIT OF MANDAMUS. 

A writ of mandamus is a "drastic and extraordinary remedy reserved for really 

extraordinary causes." Cheney v. U.S. Dist. Ct. for Dist. of Colum., 542 U.S. 367, 380 (2004) 

(internal quotations and citations omitted). In order for the writ to issue, the petitioner must have 

no other avenue for relief, must demonstrate that entitlement to the issuance of the writ is "clear 

and indisputable," and the issuing comt "must be satisfied that the writ is appropriate under the 

circumstances." Id. at 380-81. In light of this standard, Appellee has failed to demonstrate that 

he is likely to succeed on the merits of his petition for a writ of mandamus. 

The Court of Appeals for the D.C. Circuit has recognized that a writ of mandamus may be 

proper when there is actual or apparent bias on the part of a judge. In re Al-Nashiri, 791 F.3d 71, 

79 (D.C. Cir. 2015). However, the cou1t did not reduce the petitioner's burden to show that he is 

"clear[ly] and indisputab[ly]" entitled to the relief sought. Id. at 82 (citing Cheney, 542 U.S. at 

381). In In re Khadr, the D.C. Circuit denied a petition for a writ of mandamus challenging the 

decision of a judge on the U.S.C.M.C.R. against recusal or disqualification. 823 F.3d 92, I 00 

(D.C. Cir. 2016). In reviewing the petitioner' s four primary arguments concerning why the judge 

should have been disqualified from acting on the appeal, the cou1t held that the petitioner failed to 

show a "clear and indisputable" right to the relief sought. Id. at 97. In his original motion, 

Appellee Mohammad failed to demonstrate that a reasonable person with knowledge of the facts 

wou Id believe that the Appellee' s allegations demonstrate any actual or apparent bias or prejudice. 3 

3 For a fuller discussion of the deficiencies of Appellee' s argument, see Appellant's Opposition 
to Appellees' Motion for Recusal and/or Disqualification, filed on May 15, 2017. 

3 

UNCLASSIFIED//FOR PUBLIC RELEASE 



UNCLASSIFIED//FOR PUBLIC RELEASE 

Consequently, and given the significantly greater burden for a writ of mandamus, the Appe1lee has 

very little likelihood of success on the merits of his petition. 

II. APPELLEE WILL NOT SUFFER IRREPARABLE HARM ABSENT ISSUANCE OF 
THE STAY. 

In Khadr the court stated, "[O]ur denial of mandamus relief does not preclude Khadr from 

advancing these same arguments in a future appeal where the standard of review win not be so 

daunting." Jn re Khadr, 823 F.3d at 100. Likewise, if he is convicted, Appe11ee Mohammad will 

have the oppo1tunity to challenge Judge Si1liman's impartiality and any decision rendered by a 

panel of the U.S.C.M.C.R. of which he (Judge Sill iman) is a member on automatic direct appeal 

pursuant to 10 U.S.C. § 950c(a). See also 10 U.S.C. § 950g. Fwther, as the cou1t in Khadr noted, 

Appe11ee's burden for showing that Judge Sil1iman erred in failing to recuse himself or 

acknowledge his disqualification will be substantially lighter than the "dear and indisputable" 

standard he faces on his writ petition. Jn re Khadr, 823 F.3d at l 00; see also United States v. 

Sullivan, 74 M.J. 448, 453 (C.A.A.F. 2015) (reviewing a trial judge's disqualification decision 

after an allegation of apparent bias for an abuse of discretion). Consequently, Appe11ee 

Mohammad has wholly failed to demonstrate any irreparable harm he would potentially suffer 

should Judge Silliman pruticipate in this appeal. 

III. THE ISSUANCE OF A STAY WILL CAUSE HARM TO OTHER PARTIES, 
NAMELY THE VICTIMS OF THE APPELLEES' HEINOUS ALLEGED CRIMES. 

Appellee Mohammad claims that "all patties to the govern ment's interlocutory appeal will 

be hru·med" if th is Court does not grant this Motion. Appellant opposes Appe11ee's Motion, and 

sees no potential hru·m to the government should this Court deny the Motion. Remaining in the 

category of "patties to the government's interlocutory appeal," therefore, ru·e Appe11ee Mohammad 

and his co-conspirators currently pending trial by the same mil itru·y commission. Appellee 

4 
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Mohammad's belief that his fellow co-conspirators- alleged to be members of a violent 

conspiracy to kill American citizens and wantonly destroy civilian property in order to cause terror 

in the American populace and "plunder their money" (App. 55)- will be harmed by Judge 

Si11iman's pruticipation in deciding the interlocutory issues the government has raised to the 

U.S.C.M.C.R. is not compelling. Further, Appellee Mohammad's passing reference to judicial 

economy is not relevant to this factor. 4 

As a result of the heinously violent crimes described on the chru·ge sheet, 2,976 people 

were killed , many more were injmed. Through these crimes, al Qaeda inflicted exactly the sort of 

horrific devastation that tends to perpetuate hostilities and that the law of war exists to constrain. 

As putative parties to the militruy commission proceedings, the victims and their family members 

yeru·ning for justice have an interest in seeing these proceedings move forwru·d without undue 

delay. 

IV. THE PUBLIC INTEREST COMPELS DENIAL OF THE MOTION. 

Separate from the interests of victims and their family members discussed above, the public 

has an interest in the expeditious resolution of the Appellant's interlocutory appeal. Appe11ee 

Mohammad's allegations that Judge Silliman is prejudiced against him ru·e not credible. As Judge 

Silliman noted , "[w]hen tested against Cheney's objective informed reasonable observer standard, 

there is no evidence of actual or even apparent prejudice in anything I said or wrote." Order at 15 

(citing Cheney, 541 U.S. at 924). Expeditious proceedings serve the public's interest in timely 

justice. The stay Appe11ee seeks would frustrate that interest. 

4 Judicial economy is only potentially relevant to the public interest factor. The public interest 
is discussed in prut four. 

5 
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V. CONCLUSION. 

Appellant thus opposes Appe11ee Mohammad's Motion for Stay of Proceedings because 

Appellee is not likely to succeed on the merits of the petition; because there is no danger of 

iITeparable harm to Appellees or any other patties; because a stay would hai·m victims, family 

members, and smvivors of the September 11, 2001 attacks; and because a stay is not in the public 

interest. 

Respectfully submitted, 

//s// 
MARKS. MARTINS 
Brigadier General, U.S. Army 
Chief Prosecutor 

MICHAELJ. O'SULLIVAN 
Appellate Counsel for the United States 
Office of the Chief Prosecutor 
Office of Militai·y Commissions 
1610 Defense Pentagon 
Washington, D.C. 20301-1610 
michael. · .osullivan 14.civ-

6 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was sent by electronic mail to the Cowt and Counsel 
for all five Accused on June 19, 2017. 

/Isl/ 
MICHAELJ. O'SULLIVAN 
Appellate Counsel for the United States 
Office of the Chief Prosecutor 
Office of Militruy Commissions 
1610 Defense Pentagon 
Washington, D.C. 20301-
michael. ·.Osullivan 14.civ 
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UNITED STATES OF AMERICA 

Appellant, 

v. 

KHALID SHAIKH MOHAMMAD, 

W ALID MUHAMMAD SALIH MUBAREK 
BIN 'ATT ASH, 

RAMZI BINALSHIBH, 

ALI ABDUL-AZIZ ALI, 
AKA AMMAR AL BALUCHI, 

And 

MUSTAFA AHMED ADAM AL 
HAWSAWI 

Appellees. 

IN THE UNITED STA TES COURT OF 
MILITARY COMMISSION REVIEW 

MOTION FOR STAY OF PROCEEDINGS 

U.S.C.M.C.R. Case No. 17-002 

Arraigned at Guantanamo Bay, Cuba on 
May 5, 2012 

Before a Military Commission 
convened by Vice Admiral 
(ret.) Bruce E. MacDonald, 
USN 

Presiding Military Judge 
Colonel James L. Pohl , USA 

DATE: 14 June 2017 

TO THE HONORABLE, THE JUDGES OF 
THE UNITED STATES COURT OF MILITARY COMMISSION REVIEW 

Khalid Shaikh Mohammad, by and through undersigned counsel, moves to stay 

proceedings in this Cou1t pending review by the United States Cou1t of Appeals for the District 

of Columbia Circuit of Judge Silliman 's denial of Appellee Mr. Mohammad's Motion For 

Recusal and/or Disqualification of Judge Silliman. 

Procedural History 

In May 2012, Mr. Mohammad and the four co-defendants were arraigned on eight 

charges, six of which were capital. On April 7, 2017, the military commission granted a motion 

filed by co-defendant Mr. al Baluchi, joined by Mr. Mohammad, and dismissed the only two 

non-capital charges as to all five defendants on the ground that prosecution of these charges was 

I 
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barred by applicable statutes oflimitation. The government filed an interlocutory appeal of the 

dismissal to this Cou1t. That appeal is pending. 

On May 9, 2017, counsel for Mr. Mohammad petitioned Judge SiHiman to recuse himself 

as judge based on his prior statements and writings regarding the military commissions, the 

charges pending, and the guilt of Mr. Mohammad, as well as his public praise for the Chief 

Prosecutor. 1 

On June 6, 2017, Judge Sill iman denied the motion for recusal and/or disqualification. 

A Stay of Proceedings is Necessary to A void Irreparable Injury 

It is in the interests of justice to stay fu1ther proceedings involving Mr. Mohammad 

before the CMCR."The authority to grant stays has historically been justified by the perceived 

need 'to prevent irreparable injury to the parties or to the public' pending review." Nken v. 

Holder, 556 U.S. 418, 432 (2009). "The factors to be considered in determining whether a stay 

is warranted are: (1) the likelihood that the pa1ty seeking the stay will prevail on the merits of the 

appeal; (2) the likel ihood that the moving party will be irreparably harmed absent a stay; (3) the 

prospect that others will be harmed if the court grants the stay; and (4) the public interest in 

granting the stay." WMATA v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir.1977). All "four 

factors have typically been evaluated on a sliding scale," Davis v. Pension Bene.fit Guar. Corp., 

571 F.3d 1288, 1291 (D.C. Cir. 2009) (internal quotation marks omitted), with the first two 

factors being the most impo1tant, see Nken, 129 S.Ct. at 1761. "The test is a flexible one [and] 

[i]njunctive relief may be granted with either a high likelihood of success and some injury, or 

vice versa." Cuomo v. U.S. Nuclear Regulatory Comm'n, 772 F.2d 972, 974 (D.C. Cir. 1985). 

1 USCMCR Case No. 17-002, APPELLEE MR. MOHAMMAD'S MOTION FOR RECUSAL 
AND/OR DISQUALIFICATION OF JUDGE SILLIMAN, Filed 9 May, 2017. 

2 
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l. Mr. Mohammad has made a substantial case on the merits. 

With respect to the likelihood of success on the merits, the crucial question is not whether 

the movant's "right to a final decision, after a trial, be absolutely certain, wholly without 

doubt[.]" Holiday Tours, 559 F.2d at 844. Instead, it is whether he has made "a substantial case 

on the merits." Id. at 843. For the reasons set forth in his original motion, Mr. Mohammad has 

presented a substantial case on the merits regarding Judge Silliman's refusal to recuse himself. 

2. Mr. Mohammad will be irreparably harmed (fa stay is not granted. 

With respect to a showing of irreparable harm, the D.C Circuit has held that actual or 

apparent judicial bias is a paradigmatic example of a situation presenting the absence of "other 

adequate means" to obtain relief: 

[w]ith actual bias, ordinary appellate review is insufficient because it is too 
difficult to detect all of the ways that bias can influence a proceeding. See 
Cobell [v. Norton, 334 F.3d 1128 (D.C. Cir. 2003)] at 1139. ("[I]f prejudice 
exist[ed], it has worked its evil and a judgment of it in a reviewing tribunal is 
precarious. It goes there fortified by presumptions, and nothing can be more 
elusive of estimate or decision than a disposition of a mind in which there is a 
personal ingredient." (quoting Berger v. United States, 255 U.S. 22, 36 
(1921 )). With apparent bias, ordinary appellate review fails to restore "public 
confidence in the integrity of the judicial process," Liljeberg v. Health 
Services Acquisition Corp. , 486 U.S. 847, 860, ( 1988) -- confidence that is 
irreparably dampened once "a case is allowed to proceed before a judge who 
appears to be tainted." In re Sch. Asbestos Litig., 977 F.2d 764, 776 (3d Cir. 
1992); accord In re United States, 666 F.2d 690, 694 (1st Cir. 1981). 

In re Al-Nashiri, 791 F.3d 71, 79 (D.C. Cir. 2015). And just last year in the Khadr case, the 

Circuit confirmed that "mandamus is appropriate when an interlocutory order would cause an 

'irreparable' injury that would otherwise 'go unredressed"' such as '"the existence of actual or 

apparent bias' by the judge." In re Khadr, 823 F.3d 92, 97 n.2 (D.C. Cir. 2016). 

3. Others will be harmed (fa stay is not granted. 

In American Constr. Co. v. Jacksonville, T. & K. WR. Co., 148 U.S. 372 (1893), a 

3 
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judgment of the Circuit Court of Appeals was challenged because one member of that court had 

been prohibited by statute from taking part in the hearing and decision of the appeal . The 

Supreme Cou1t held: "If the statute made him incompetent to sit at the hearing, the decree in 

which he took pait was unlawful, and perhaps absolutely void, and should certainly be set aside 

or quashed by any court having authority to review it by appeal, error or certiorari." Id.. at 

387. See also Cobell, 334 F.3d at 1139 ("When the relief sought is recusal of a disqualified 

judicial officer .. . the injury suffered by a paity required to complete judicial proceedings 

overseen by that officer is by its nature irreparable.") Accordingly, all pa1ties to the 

government's interlocutory appeal will be harmed if a reviewing cou1t finds merit to Mr. 

Mohammad's motion for recusal and any and all decisions by the panel would be void. The 

interests of the paities - and the interests of judicial economy - would be well served by staying 

proceedings until the issue of the composition of the panel is resolved. 

4. The public has a great interest in proceedings untainted by bias. 

The public evaluating the fairness and integrity of the militaiy commission process will 

look to whether there is indeed a fair and unbiased decision-maker, but will also look to whether 

there is an appearance of a fair and unbiased decision-maker. In this situation, Judge Silliman's 

decision to assign himself to a case that he has spoken about and written about for many yeai·s, 

and his decision not to recuse himself from that case when requested, gives the appeai·ance of 

impropriety that will reduce public trust in the militai·y commissions system. Without a stay of 

these proceedings, the Court, as currently composed, may well rule on the appeal before the D.C. 

Circuit is able fully to address Mr. Mohammad's petition for a writ of mandamus. A stay in 

this Court would heighten public confidence because it would assure the appeal's review by an 

unbiased panel. 

4 
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CONCLUSION 

Accordingly, Mr. Mohammad moves this Cowt to stay further proceedings in this Court 

pending resolution of the matter in the United States Court of Appeals for the District of 

Columbia Circuit. 

Respectfully submitted, 

!Isl! 
DAVID Z. NEVIN 
Learned Counsel 

!Isl! 
DEREK A. POTEET 
Maj, USMC 
Defense Counsel 

!Isl! 
GARY D. SOWARDS 
Defense Counsel 

!Isl! 
RITA RADOSTITZ 
Defense Counsel 

Counsel.for Mr. Mohammad 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was sent via email to the Clerk of the U.S. Cou1t of 
Militaiy Commission Review and to all patties of record on the 14th day of June 2017. 

!Isl! 
David Z. Nevin 

6 

UNCLASSIFIED//FOR PUBLIC RELEASE 


