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FOREWORD

This Manuat for Military Commissions (M.M.C.) is published in implementation of the
Military Commissions Act of 2006 (M.C.A.), 10 U.S.C. §§ 948a, et seq., and consists of
four parts: I, Preamble; II, Rules for Military Commissions (R.M.C.); III, Military
Commission Rules of Evidence (Mil. Comm. R. Evid.); and IV, Crimes and Elements.

The M.M.C. is adapted from the Manual for Courts-Martial (2005) to comport with the
M.C.A. As required by the M.C.A., I have consulted with the Attorney General. The
M.M.C. applies the principles of law and rules of evidence in trial by general courts-
martial so far as I have considered practicable or consistent with military or intelligence
activities, and is neither contrary to nor inconsistent with the M.C. A,

b
Robert M. Ga
Secretary of Defense




The Manual for Military Commissions

Executive Summary

January 18, 2007

Today, the Secretary of Defense is submitting to Congress a comprehensive
Manual for the full and fair prosecution of alien unlawful enemy combatants by military
commissions, in accordance with the Military Commissions Act of 2006. The Manual is
made up of three separate sections: The Rules for Military Commissions, the Military
Commission Rules of Evidence, and the Crimes and Elements. The Rules for Military
Commissions set forth the procedural rules for Military Commissions. The Military
Commission Rules of Evidence provide evidentiary rules to govern the admissibility of
evidence at trial. The Crimes and Elements section lays out the crimes punishable by
Military Commission and the elements of those crimes.

This Manual is the product of a tremendous interagency effort. Principally
military judge advocates and attorneys from the Departments of Defense and Justice,
using the Manual for Courts-Martial as a guide, undertook the initial drafting. Drafts
were then coordinated with other relevant agencies to ensure that specific rules and
procedures reflect careful consideration of our nation’s intelligence activities, as called
for in the MCA. The overriding considerations reflected in the Manual for Military
Commissions are fairness and fidelity to the Military Commissions Act of 2006. It is
intended to ensure that alien unlawful enemy combatants who are suspected of war
crimes and certain other offenses are prosecuted before regularly constituted courts
affording all the judicial guarantees which are recognized as indispensable by civilized
people. This Manual will have an historic impact for our military and our country.



Table of Contents — Manual for Military Commissions

CONTENTS
PART I. PREAMBLE
1. Structural provisionsofthe M.C.A. .. ... ... . I-1
2. Determinations of practicability and consistency with military and
intelligence activities . . . ... ... e I-2
CONTENTS

PART Il. RULES FOR MILITARY COMMISSIONS

CHAPTER |I. GENERAL PROVISIONS

Rule 101. Scope, title . .. ..o -1
(@) Ingeneral. . ... -1
(D) Title. .o -1
Rule 102. Purpose and construction .. ............ ..., -1
(8) PUIPOSE. . . o -1
(D) CONStrUCHION. . . ..o -1
Rule 103. Definitions and rules of construction. .. ........................ -1
Rule 104. Unlawfully Influencing Action of Military Commissions. . ......... 11-8
(@) General prohibitions. . .. ... 11-8
(b) Prohibitions concerning evaluations. . .. ............ .. .. ... . .., 11-8

Rule 105. Direct communications: convening authorities and Legal

Advisors; among Legal AdVISOrS. . .. ... 11-9
(a) Convening authorities and legal advisors. . . .......... ... ... ... 11-9
(b) Among legal advisors. . . ... .. 11-9
(c) Among members of the Judge Advocate General’s Corps. . ................ 11-9
Rule 106. Delivery of unlawful enemy combatants to civilian authorities. . . . . . 11-9
Rule 108. Rulesof court . ... ... i 11-9
Rule 109. Professional responsibility rules for military judges and counsel . . .. 11-9
(@) Ingeneral. . ... 11-9
(b) Application of professional responsibility rules to attorneys. .. ............. 11-9
(c) Application of professional responsibility rules to judges. ................. 1-11

CHAPTER Il. JURISDICTION



Table of Contents — Manual for Military Commissions

Rule 201. Jurisdictioningeneral . ............ .. .. . . 11-12
(a) Nature of jurisdiction of military commissions. . . ........................ 1-12
(b) Requisites of military commission jurisdiction. . ......................... 1-12
(C) CoNtemPt. . . oo 11-13
(d) Types of military COMMISSIONS. . . .. ..ot 11-13
Rule 202. Persons subject to the jurisdiction of the military commissions. . . . . 11-13
@ Ingeneral. . ... 11-13
(b) Determination of unlawful enemy combatant status by Combatant Status

Review Tribunal or other competent tribunal dispositive. . ................. 11-13
(C) PrOCEAUIE. . . o\ttt e e 11-14
Rule 203. Jurisdiction over theoffense . . .......... .. ... . . 11-14

CHAPTER I11. INITIATION OF CHARGES; APPREHENSION; PRETRIAL
RESTRAINT; RELATED MATTERS

Rule 301. Reportofoffense. .. ... ... ... o i 11-15
Rule 307. Swearingofcharges. .. .......... . i 11-15
(@) Who may swear Charges. . .. ... e e 11-15
(b) How charges are sworn; oath. .. .......... .. 11-15
(c) Howtoallege offenses. . . .. ... 11-15
(d) Harmless error in Citation . .. ...ttt e 11-16
Rule 308. Notification to accused of charges. . ............................ 11-16

CHAPTER IV. FORWARDING AND DISPOSITION OF CHARGES

Rule 401. Forwarding and disposition of chargesingeneral. . .............. 1-17
(@) Who may dispose of charges. .. ........... . i 1-17
(b) How charges may be disposed of. . . .......... ... i 1-17
Rule 406. Pretrial advice . .. ... . o 1-17
@ Ingeneral. ... ... 1-17
(D) CONEENES. . . oo 1-17
() DisStributioN. . . . .o 11-18
Rule 407. Action by convening authority............................... 11-18
() DISPOSITION. . . . ottt e e 11-18
(b) National security matters. . . ...t e 11-18

CHAPTER V. MILITARY COMMISSION COMPOSITION AND
PERSONNEL, CONVENING MILITARY COMMISSIONS



Table of Contents — Manual for Military Commissions

Rule 501. Composition and personnel of military commissions.............
(a) Composition of a military commission. .. .......... ... .. i
(b) Counsel ina military COMMISSION . . .. ...t
(C) COUMt FEPOITErS. . ottt e e e
(d) INterpreterS. . ottt
(e) Other personnel. . . ... .

Rule 502. Qualifications and duties of personnel of military commissions . . . .

(B) MEMIDEIS. . . ot
(D) President. . . ... .o
(c) Qualifications of military judge. ... ....... ...

(d) CoUNSEL. . .o
(e) Interpreters, reporters, escorts, bailiffs, clerks, and guards. . ................
(F) Action upon discovery of disqualification or lack of qualifications. . .........

Rule 503. Detailing members, military judges, and counsel . ...............
(B) MEMIDEIS. . .ot
(b) Military Judge. . . ..o

(C) CoUNSEL . ..o
(d)Recordof detail . ....... ... . e

Rule 504. Convening military COmmissions. . .. ..........coviiinneen...
@ Ingeneral. ...
(b) Who may convene military commissions . .. ... ...
(c) Disqualification. . . ... i
(d) Convening Orders. . .. oottt
() PlaCe. . . .o

Rule 505. Changes of members, military judge, and counsel .. .............

@ Ingeneral. ... ...
(D) Procedure. . ... o
(c) Changes of memMbErS. . ... .. it

(d) Changes of detailed counsel. . . ... i
(e) Change of military judge. . . ... e
(F) GOOO CAUSE. . . . oottt e e e e e e e e

Rule 506. Accused’s righttocounsel ............ .. .. ... ..
@ Ingeneral. ... .
(b) Excusal or withdrawal. . .. ... ..
(C) WaIVEL. . . o e
(d) Other PersonS PreSeNt. . ..o vttt e

CHAPTER VI. REFERRAL, SERVICE, AMENDMENT, AND
WITHDRAWAL OF CHARGES



Table of Contents — Manual for Military Commissions

Rule 601. Referral . . ...
@ Ingeneral. ... ...
(D) Whomay refer. . . ...
(c) Disqualification. . . ...t
(d) When chargesmay bereferred . .. ... o
(e) How charges shall bereferred. .. .......... .. .. i
(F) The Secretary of Defense. . . ... e

Rule 602. Service of charges . .. ...

Rule 603. Changes to charges and specifications. .. ....... ...............
(@) Minor changes defined. . ....... ... i
(b) Minor changes before arraignment. .. ............ ... . . i
(c) Minor changes after arraignment . .. ............ i
(d) Major Changes. . . .. oo e e

Rule 604. Withdrawal of charges.. . ........ ... ... . i i,
@ Withdrawal . . ... e
(b) Referral of withdrawn charges. . ... o

CHAPTER VII. PRETRIAL MATTERS

RUlE 701, DISCOVEIY . . . oottt e e e e
(@) Generally . ...
(b) Disclosure by the trial counsel. . . ........ ...
(c) Examination of documents, tangible objects, reports. . .....................
(d) Information to be offered atsentencing . .. ............ ... ... ... ... ...
(e) Exculpatory eVIJeNCe. . . . ... ot
(F) National security privilege . . . ...
(g) Disclosure by the defense. . . ...
(h) Failureto call Witness . . ... ... o
(i) Continuing duty todisclose . . ...
(j) Access to witnessesand evidence . . ... e
(k) Information not subjectto disclosure . . .......... .. ... . i
(D) Regulation of discovery . ... i e

Rule 702. DepoSitioNS . . ... oot
(@) Ingeneral. . ...
(D) Who may OFder. . . ..o e e e e e
(c) Request to take deposition. . . ...t
(d) Action when request iSapproved . ...
(B) NOTICE. . . oo
(F) Duties of the deposition officer. .. ........ ... ... . . i i
() Procedure. . . ..o
() ObJeCtioNS. . . ..o
(i) Deposition by agreement not precluded. . .. ........ ... ...



Table of Contents — Manual for Military Commissions

Rule 703. Production of witnessesand evidence . .. .......................
@ Ingeneral. ...
(b) RIgGht t0 WItNESSES. . . . o\t
(c) Determining which witnesses will be produced . .. .......................
(d) Employment of expert Witnesses. . . .. ..o v it
(e) Procedures for production of witnesses. .. ...,
(HRighttoevidence. . ... ... e

Rule 704. ImmuNity . .. ..o
(@) Typesof immunity. . ...
(D) SCOPE. . .ot
(c) Authority to grant immunity. .. ... ..
(d) Procedure . . . ...
(e) Decision to grant immuUNItY . .. .. ..ot e

Rule 705. Pretrial agreements . . .. ... .. e
@ Ingeneral. . ... ..
(b) Nature of agreement. . . ...t
() Termsand conditioNns. . .. ... .ot e
(d) Procedure. . . ..o e
(e)Nondisclosure of existence of agreement. .. ............ ... .. ...

Rule 706. Inquiry into the mental capacity or mental responsibility

OF the ACCUSE . . . . .
(@) Initial action. . .. .. ...
(b) Ordering an INQUITY. . . ..o vt e e e e

(C) INQUINY. . .o e e

Rule 707. Timing of pretrial matters. . ......... ... .. .. .. .. ... ... ......
@ Ingeneral . ... ...
(b) Accountability . ... .
(c) Excludable delay. . ...
(d) ReMEdY . ..o
(B) WaaIVET . .o

CHAPTER VIII. TRIAL PROCEDURE GENERALLY

Rule 801. Military judge’s responsibilities; other matters..................
(a) Responsibilities of military judge. . .. .......... ...
(b) Rules of court; contempt. . . ...t
(c) Obtaining evidencCe. . . ...t
(d) Uncharged Offenses. . ... ..ot
(e) Interlocutory questions and questionsof law. . ..........................
(F) RUlINGS ON 1eCOrd. . . ..o



Table of Contents — Manual for Military Commissions

(g) Effect of failure to raise defenses or objections . .. ....................... 11-64
Rule 802. Conferences . . ... 11-64
@ Ingeneral. ... 11-64
(b) Matters 0N reCord. . . .. ..ottt e 11-64
(C) Rights Of parties. . . .. ..o e 11-64
(d) ACCUSEA S PIrESEINCE. . . vttt ettt e e e et 11-65
() AdMISSION . . .ottt 11-65
(F) LIMItatioNs. . . oo ot 11-65
Rule 803. Military commission sessions without members ................. 11-65
Rule 804. Presence of the accused at trial proceedings. . ................... 11-65
(@) Presence required. . .. ...ttt e 11-65
(b) Continued presence notrequired. . . ...t 11-65
(c) Voluntary absence for limited purpose of child testimony. . ................ 11-67
(d) Appearance and security of accused . .. ... . 11-67
Rule 805. Presence of military judge, members, and counsel . .............. 11-67
(@) Military JUudge. . . ..o 11-67
(b) Members. . ... 11-67
(C) CoUNSEL . ..o e 11-68
(d) Effect of replacementof member. . .......... .. ... 11-68
Rule 806. Publictrial. . ... ... ... 11-68
@ Ingeneral. ... ... 11-68
(b) Control of spectatorsand closure. . ............. i, 11-68
(c) Photography and broadcasting prohibited. . ............ ... ... .. ... ... 11-69
(d) Protective Orders. . .. ... oot e 11-70
RuUle 807. Oaths . . . ... 11-70
(@) DEfiNItioN. . . ..o 11-70
(b) Oaths in military COMMISSIONS . .. . ... ot e 11-70
Rule 808. Record of trial ....... ... ... e 1-71
Rule 809. Contempt proceedings . .. ...t e 11-72
(@) Ingeneral. . ... 11-72
(b) Method of disposition. . . ... ... .. 11-72
(C) ProCedure. . . .o 11-72
(d) RECOrd; FBVIBW. . . . oo 11-72
(B) SENMEENCE. . . ottt 11-72
(F) Informing person held incontempt. .. ......... .. ... ... .. .. .. .. ... ..., 11-73
Rule 810. Procedures for rehearings and new trials, and other trial . ... ...... 11-73
(@) Ingeneral. . ... 11-73

Vi



Table of Contents — Manual for Military Commissions

(D) ComPOSILION. . . ..
(c) Examination of record of former proceeding. . ............. ... ..,
(d) Sentence limitations. . .. ... i e
() DefiNitioN. . ..o

Rule 811. Stipulations . . .. ...
@ Ingeneral. . ...
(b) Authority tO reJeCt. . . .o
(C) REQUITEBMEBNES. . . . ottt e e e e e e
() Withdrawal. . . ... ...
(e) Effect of stipulation. . . ... .
(F) Procedure. . . ..o e

Rule 812. Jointand common trials. . ......... . ...

Rule 813. Announcing personnel of the military commission and accused . . . .
(2) OPENING SESSIONS. .« . o\ vttt et e e
(b) Later proCceedings. . . ..ottt
(c) Additions, replacement, and absences of personnel. .. ....................

CHAPTER IX. TRIAL PROCEDURES THROUGH FINDINGS

Rule 901. Opening SeSSION . . . . oottt
(@) Callto order. . ..o
(b) Announcement of parties. . . ...t
(c) Swearing reporter and interpreter. .. ...
(d) CoUNSEL. . .o e
() Presence of members . ... ... o

Rule 902. Disqualification of military judge. . . ......... ... ... .. ... ... ...
@ Ingeneral. . ... .
(b) Specific grounds. . . . ... o
() DefinitioNs. . . ..o
(d) Procedure. . . ..o
(B) WaIVEL. . .o e e

Rule 904. Arraignment . .. .. ... .

Rule 905. Motionsgenerally . .......... ... .. . .
(@) Definitions and form. . . ... ...
(b) Pre-trial motions. . . ... .o
(€) Burden of proof. . ... ..o
(d) RUIING ONMOLIONS. . . ..ot e e e
(e) Effect of failure to raise defenses or objections. .. .......................
(F) Reconsideration. . . ...t e
(g) Effect of final determinations. . ............ i

vii



Table of Contents — Manual for Military Commissions

() WIItten MOtIONS. . . . .ot e 11-84
(1) SEIVICE. . .ot 11-84
(1) Application to convening authority. . . ... o 11-84
(K) Production of statements on motion to SUPPress. .. .. ..o in e 11-85
Rule 906. Motions for appropriaterelief................................ 11-85
@ Ingeneral. . ... 11-85
(b) Grounds for appropriate relief. . ........ ... ... ... . 11-85
Rule 907. Motions to diSMISS . . . ..ottt 11-87
@ Ingeneral. . ... 11-87
(b) Grounds fordismissal. .. .......... .. 11-87
Rule 908. Appeal by the United States . .. ............. ... ... 11-89
@ Ingeneral. . ... 11-89
(D) Procedure. . . ..o 11-89
(c) Appellate proceedings. . . . ..o vt 11-91

(d) Interlocutory appeal of orders or rulings related to the protection of classified
information, the closure of proceedings from the public, or the exclusion of the

accused from certain proceedings. . . ... 11-92
Rule 909. Capacity of the accused to stand trial by military commission . . . .. 11-92
@ Ingeneral. ... ... 11-92
(b) Presumption of Capacity. . . ..ottt 11-93
(c) Determination beforereferral. . ...... ... ... .. . 11-93
(d) Determination after referral. . . ....... ... . 11-93
(e) Incompetence determination hearing. .. ........... ... . i 11-93
(f) Hospitalization of the accused. . .. ... ... 11-93
Rule 910. Pleas . . . ... 11-94
(@) Aternatives . . . ..o e 11-94
(b) Refusal to plead; irregularplea. . ... ... ... .. i 11-94
(C) AVICE O ACCUSEA. . . .. ot 11-94
(d) Ensuring that the pleaisvoluntary. . .......... .. ... i 11-95
(e) Determining accuracy of plea. .. ... i 11-95
(F) Plea agreement iNQUITY . . . . ..ottt e e 11-95
(Q) FINAINGS. . .o e 11-96
(M) Later aCtiON. . . ..ot e 11-96
(i) Record of proceedings. . . ..o vt 11-97
() WaVEL. . .o 11-97
Rule 911. Assembly of the military commission. . ............ ... .. ... ..... 11-97
Rule 912. Examination and challenges of members ...................... 11-97
(@) Pre-trial matters. . . ... 11-97
(b) Challenge of selection of members . .......... ... . .. 11-98

viii



Table of Contents — Manual for Military Commissions

(c) Stating grounds forchallenge .. . ...... .. .. 11-99

(d) Examination of members. . . ... . . 11-99

() EVIOEBNCE. . . .o 11-99

() Challenges and removal forcause. . ...t 11-99

(g) Peremptory challenges. . . ... 11-101
(N) Definitions. . .. ..o 11-101
Rule 913. Presentation of the caseonthemerits.......................... 11-101
(@) Preliminary inStructions. . . .. ...t 11-101
(b) Opening statements. . . ... .ot e 11-102
(c) Presentation of evidence. . . ... ... 11-102
Rule 914. Production of statements of witnesses . .. ....................... 11-103
(@) Motion for production. . ....... ...t 11-103
(b) Production of entire statement . . . ... . 11-104
(c) Production of excised statement. . .. .......... .. i 11-104
(d) Recess for examination of the statement. .. ............ ... ... ... .. ..... 11-104
(e) Remedy for failure to produce statement. . .. ............... ... .. ... .... 11-104
(F) Definition. . .. ..o 11-104

Rule 914A. Use of remote live testimony of a witness whose presence at trial

BNy . . o 11-104
(@) General Procedures. . .. ..ot 11-105
(b) Prohibitions. . . ... .o 11-105
Rule 915. Mistrial . . ... . 11-105
@) Ingeneral. . ... 11-105
(D) Procedure. . . ... e 11-105
(c) Effect of declarationof mistrial. . ............. .. .. 11-105
RuUlE 916. Defenses . . . .ot 11-106
@ Ingeneral. ... ... 11-106
(b) Burden of proof. . . ... ..o 11-106
(C) Justification. . . ... ... 11-106
(d) ObedienCe to OFdersS. . . ..o\t eee 11-106
(€) Self-defense. . . ... o 11-107
(F) ACCIdeNnt . . ..o 11-108
(O) ENtrapment. . .. .. o e 11-108
(N) COBICION OF UIESS. & . o ettt e e e e e e e e e e 11-109
(D) Inability. . ..o 11-109
() Ignorance or mistake of fact. . . ......... .. . 11-109
(K) Lack of mental responsibility. . ........ ... ... ... . ., 11-109
(I) Notdefenses generally. . .. ... 11-110
Rule 917. Motion for a finding of notguilty . ................. ... ... ...... 11-110



Table of Contents — Manual for Military Commissions

@ Ingeneral. . ... 11-110
(b) Form of motion. . . ... ... 11-110
(C) ProCEOUIE. . . et e 11-110
(d) Standard. . . ... 11-110
(e) Motion asto greater offense . . ... 11-111
() Effectof ruling. .. ... e 1-111
(g) Effectof denial onreview. . ... . 11-111
Rule 918. FINAINGS . . . . ..o 11-111
(@) General fiNdiNGS. . . .. .. ot -111
(b) Basis of fiNdings. . . ... ..ot 11-112
Rule 919. Argument by counselonfindings. ............ ... ... ... ... ... 11-112
@ Ingeneral. . ... ... 11-112
(D) CONtENES. . . oot 11-112
(c) Waiver of objection to improperargument. .. ............ i, 11-113
Rule 920. Instructionson findings . .. ........... i 11-113
@ Ingeneral. . ... 11-113
(D) When given. ... ..o e 11-113
(c) Request for INStrUCHIONS . . . .. oot e 11-113
() HOW QIVeN. . .o e 11-114
() Required INStrUCLIONS . . . . . .o 11-114
(F) WaIVEr. . . 11-115
Rule 921. Deliberations and votingon findings . . . ........................ 11-115
@ Ingeneral. ... . 11-115
(b) Deliberations. . . . ...t 11-115
(C) VOLING. . ot e 11-115
(d) Action after findingsarereached. . . ............ i 1-117
Rule 922. Announcementof findings . .......... ... .. i 11-117
@ Ingeneral. ... ... 11-117
(b) Findings by members. . . ... ... 1-117
(c) Findings by military judge in the eventof aguiltyplea..................... 11-117
(d) Erroneous annoUNCeMENT. . . ... ottt et e e 11-118
(e) Polling prohibited. . . ... ... ... e 11-118
Rule 923. Impeachmentof findings .. ........... ... ... ... ... ... ... 11-118
Rule 924. Reconsiderationof findings . ............. ... ... .. .. ... ..... 11-118
(@) Time for reconSIderation. . . . ...ttt 11-118
(D) Procedure. . . ..o 11-118

CHAPTER X. SENTENCING



Table of Contents — Manual for Military Commissions

Rule 1001. Presentencing procedure . . .........oouii it 11-119
@ Ingeneral. ... ... 11-119
(b) Matter to be presented by the prosecution. . .............. ... ... ... ..... 11-119
(c) Matter to be presented by thedefense. . .......... ... ... .. .. ... ... 11-120
(d) Rebuttal and surrebuttal . .. ... . 11-121
(€) Production of WItNESSES. . . .ottt 11-121
(f) Additional mattersto be considered. . .......... .. .. . i 11-122
() ArQUMBNT. . .o 11-122
Rule 1002. Sentence determination . . ............. . 11-122
Rule 1003. Punishment . .. ... .. 11-122
@ Ingeneral. . ... o 11-122
(b) Limits on punisShments. . .. ... e 11-123
Rule 1004. Capital CasesS . . .. ..ot e 11-123
(8) REQUITEMEBNES. . . . oottt e e e e e e 11-123
(D) Procedure. . . ..o 11-123
() Aggravating faCtors. . . .. ..ot 11-124
(d) Other penalties. . . ...t e e 11-126
Rule 1005. InStructions 0N SENteNCe . .. ... oo vt 11-126
@ Ingeneral. . ... 11-126
(D)WheN QIVEN. . ..o 11-126
(c) Requests for INStrUCtiONS. . . . .. ..ot 11-126
() HOW QIVeN. . .o e 11-126
() Required iNStrucCtions. . . ... ... it e 11-126
(F) WaIVET. o 11-127
Rule 1006. Deliberations and votingonsentence . .. ....................... 11-127
@ Ingeneral. ... ... 11-127
(D) Deliberations. . . . ..o 11-127
(c) Proposal of SENteNCeS. . .. .. oot 11-127
() VOING. . .o 11-127
(e) Action afterasentenceisreached. ............ ... .. .. ... .. . 11-128
Rule 1007. Announcement of sentence . ..., 11-128
(@) Ingeneral. . ... 11-128
(b) Erroneous annoUNCEMENt. . .. ..o\ttt et e 11-128
(c) Polling prohibited. . . . ... . 11-129
Rule 1008. Impeachmentofsentence............ .. ..., 11-129
Rule 1009. Reconsiderationofsentence . ..., 11-129
(@) ReconSideration. . .. ....o i e 11-129
(D) EXCEPIONS. . . .ot 11-129

Xi



Table of Contents — Manual for Military Commissions

(c) Clarification of SENteNCe. . . .. ..ot e
(d) Action by the convening authority. . .......... ... i
(e) Reconsideration procedure. . . ...ttt e

Rule 1010. Notice concerning post-trial and appellate rights ................
Rule 1011. AdJournment . . . ... ...
CHAPTER XI. POST-TRIAL PROCEDURE

Rule 1101. Report of result of trial; post-trial restraint; deferment of
confinementand fine. . ... . i
(@) Reportoftheresultoftrial. . ..........
(b) Post-trial confinement. . ... ...
(c) Deferment of confinementorfine. .......... ... .. .. . i

Rule 1102. Post-trial SeSSiONS . . . .. ..ot
@ Ingeneral. ...
(D) PUIPOSE. . . ot
(c) Matters not subject to post-trial sessions. . .. ........... ... . ...
(d)Whendirected. . . ...
() ProCeaUIE. . . o\ttt e

Rule 1102A. Post-trial hearing for person found not guilty only by reason of
lack of mental responsibility. ........... ... ..
@ Ingeneral. ... ...
(b) Psychiatric or psychological examinationand report. .. ...................
(c) Post-trial hearing. . . .. ... e

Rule 1103. Preparation of recordof trial . .. .......... .. ... ... ... ... ...
@ Ingeneral. ... ...
(b) Copies of therecord of trial. .. ........ ... ..
(c) Security classification. . ...
(d) Examination and correction before authentication. .. ......................
(e) Examination by defensecounsel. . .......... .. .. . .
(f) Videotape and similar records. . . ...

Rule 1104. Records of trial: authentication; correction; forwarding..........
(@) Authentication. . . ... .. e

(D) SerVICE. . .

(C) SUDSELITULE SEIVICE . . . o\t e
(d) Information subject to Mil. Comm. R. Evid. 505 & 506 ....................
(8) LOSS OF record. . . .. oot
(F) Correction of record after authentication; certificate of correction. ............
(@) FOrwWarding. . .. ..o e

xii



Table of Contents — Manual for Military Commissions

Rule 1105. Matters submitted by the accused. . .. ........... .. ... .. .. ..... 11-141
@ Ingeneral. ... ... 11-141
(D) TIME PEIIOUS. . . . et 11-142
(C) GO0 CAUSE. . . o vttt e e 11-142
(d) WaIVEL. . 11-142
Rule 1106. Recommendation of the legal advisor. . ........................ 11-142
@ Ingeneral. ... 11-142
(b) Disqualification. . . ... ..o 11-142
(c) Form and content of recommendation. . ............ ... .. .. .. o 11-143
(d) No findings of guilty; findings of not guilty only by reason of lack of mental
responsibility. . .. ... 11-144
(e) Service of recommendation on defense counsel and accused; defense response. . 11-144
Rule 1107. Action by the action authority .. .............. .. ... ... .. .... 11-145
(@ Whomaytakeaction. ............ i e 11-145
(b) General considerations. . . ...t 11-145
(©) Action on fiNINgGS. . . ..ot 11-146
(d) Action Onthe SENtENCE. . . .. .ottt e 11-147
() Ordering rehearing. . . .. ...t v 11-147
() Contents of action and related matters. . .. ............ ... ..., 11-148
(9) Incomplete, ambiguous, or erroneous action. . .......... ... ... 11-149
(h) SErvice ONacCUSEd. . . .. ..o 11-149
Rule 1108. Suspension of execution of sentence; remission.................. 11-149
@ Ingeneral. ... 11-149
(b) Whomay suspend and remit. . . ............ i 11-149
(c) Conditions Of SUSPENSION. . . ..ottt e 11-150
(d) Limitations on SUSPENSION. . . ..ottt e et 11-150
(e) Termination of suspension by remission. .. ..............c ... 11-150
Rule 1109. Vacation of suspensionof sentence . .. ............ ... .oivn... 11-150
@ Ingeneral. ... ... 11-150
(D) TIMEHINESS. . ..ot 11-150
Rule 1110. Waiver or withdrawal of appellate review. . .................... 11-151
@ Ingeneral. ... ... 11-151
(b) Righttocounsel. . ... . 11-151
(c) Compulsion, coercion, inducement prohibited. .. ......................... 11-152
(d) Form of waiver or withdrawal. .. ........ ... .. ... . .. Il- 152
(e) Towhomsubmitted. . ........ ... . 11-152
(M Time limit. . ..o 11-152
(g) Effect of waiver orwithdrawal. .. ............ ... .. ... .. . 11-153
Rule 1111. Disposition of the record of trial after action................... 11-153

Xiii



Table of Contents — Manual for Military Commissions

Rule 1113. Execution Of SBNtENCES . . . .. oot v i
@ Ingeneral. ... ...
(b) Punishments which the convening authority may order executed in the initial
ACHION. . . o
(c) A punishment of death may be ordered executed only by the President. ... ...
(d) Confinement. . .. ..ot

CHAPTER XII. APPEALS AND REVIEW

Rule 1201. The Court of Military Commission Review; Chief Judge . ........
@ Ingeneral. ... ...
(b) Compositionofthecourt. . ........ ...
(c) Cases reviewed by the Court of Military Commission Review .. ............
(d) Action on cases reviewed by the Court of Military Commission Review . . . ...
(e) Notificationto acCused. . .. ... ..ot

Rule 1202. Appellate counsel . ...... ... ...

Rule 1205. FUrther reVIew. . . ... e
(a) Petition to the United States Court of Appeals for the District of

Columbia CirCUIt. . . ...
(b) Review by the Supreme Court. . ........ ..ot

Rule 1207. Sentences requiring approval by the President . ................
Rule 1209. Finality of a military commission .. ..........................

Rule 1210. New trial . ... ... .
@ Ingeneral. ... .
(b) Who may petition. . .. ...t
() Formof petition. . . ... ... e
(d) Effect of petition . .. ... .o
(&) Whomay acton petition. . ........ ...

(F) Grounds fornew trial. ... ... ...
(g) Actiononthe petition . . ... ... i e
(h) Action when new trial isgranted . ... ... .

(i) Number of petitionsunderthisrule........... ... .. .. .. .. ... ... ...,

PART Il MILITARY COMMISSION RULES OF EVIDENCE
SECTION | GENERAL PROVISIONS
RUIE 101, SCOPE . . vttt e

(@) Applicability. . ...
(D) SECONAArY SOUICES . . .\ vttt e e et e e

Xiv



Table of Contents — Manual for Military Commissions

Rule 102. Purpose and construction .. ........... i, -1
Rule 103. Rulingonevidence . . ... e -1
(@) Effectof erroneous ruling. .. ... -1
(b) Record of offerand ruling. . . ... 11-2
(c)Hearingof members. . ... .. e 11-2
(d) PlaIn €ITOr. . . e e I1-2
Rule 104. Preliminary qUeStions . . .. ... I1-2
(a) Questions of admissibility and procedure generally .. ..................... 11-2
(b) Probative value conditionedonfact. . .......... ... .. .. . . i 11-2
(c)Hearingof members. . ........ ... 11-2
(d) Testimony by aCCUSEQ. . . . . ..ot 11-2
(e) Weight and credibility. .. ... o 11-2
Rule 105. Limited admissibility . ............ ... .. .. .. -3
Rule 106. Remainder of or related writings or recorded statements.......... -3

SECTION Il JUDICIAL NOTICE

Rule 201. Judicial notice of adjudicativefacts . ........................... -4
(@) Scope of rule. . ... o I1-4
(b) Kinds of faCts. . .. ... -4
(C) When disCretionary. . . .. ...ttt I1-4
(d) When mandatory. . . ..ottt -4
(e) Opportunitytobe heard. . .......... . -4
(F) Time of taking NOtiCe. . ... ... oo -4
(9) Instructing members. . .. ... -4
Rule 201A. Judicial noticeof law . . . ... ... i -4
(@) DOMESHIC 1AW . . . . .o -4
(D) Foreign law. . . .. ... -4

SECTION Il RULES RELATED TO SELF-INCRIMINATION AND CERTAIN
OTHER STATEMENTS

Rule 301. Privilege concerning compulsory self-incrimination. . ............. -5
(@) General rule. . . ... e I1-5
(D) StANING. . . oo -5
(c) Exercise of the privilege. . . ... -5
(d) Waiver by a Witness. . . .. ... I1-6
(e) Waiver by theaccused. . . ... I11-6
(f) Effect of claiming the privilege . . .. ... ... 111-6
(Q) INSEIUCHIONS. . . ..o e -7

XV



Table of Contents — Manual for Military Commissions

Rule 302. Privilege concerning mental examination of an accused . .........

(@) General rule. .. ... e
(D) EXCEPLIONS. . . .ot e e
(c) Release of VideNCe. . ... ..o
(d) Noncompliance by theaccused. . .......... .. i
() ProCEOUIE. . . .\ttt e

Rule 303. Degrading qUESEIONS . . .. ..ottt

Rule 304. Confessions, admissions, and other statements...................
(@) General rules . . . ...
(D) DefinitioNs. . .. ..o e
(c) Statements allegedly produced by coercion. . ............... .. ... ... ....
(d) Procedure. . . ..o
(&) Burden of proof . . ... .o
(F) Defense eVIAENCE. . .. ...t e e
(9) MIsCellan@OuS. . . . .. oo

Rule 306. Statements by one of severalaccused. . .........................
SECTION IV PROBATIVE EVIDENCE AND ITS LIMITS
Rule 401. Scope of probative evidence in military commissions. .. ...........

Rule 402. Evidence having “probative value to a reasonable person”
generally admissible . .. ...

Rule 403. Exclusion of probative evidence on grounds of prejudice,
confusion, orwaste of time . .. ... ...

Rule 404. Character evidence not admissible to prove conduct; exceptions;
OLNBE CrIMES. . . o e e

(@) Character evidence generally. . . ........ ... . i

(b) Other crimes, Wrongs, OF @CtS. . . .. . ..ottt e e

Rule 405. Methods of proving character . ........... .. ... .. ...
(@) Reputation Or OPINION. . . ..ot e
(b) Specific instances of conduct. . . ... ... ..
(€) AFFIdaVIES. . . ..o
(d) DefinitioNS . . ..o

Rule 406. Habit; routine practice . . . ......... ... i
Rule 410. Inadmissibility of pleas, plea discussions, and related statements . . .

(@) Ingeneral . ... ... e
(D) DefinItioNS. . . ..ot

XVi



Table of Contents — Manual for Military Commissions

Rule 412. Nonconsensual sexual offenses; relevance of victim’s behavior or

sexual predisposition . . ... I1-15
(a) Evidence generally inadmissible. . .......... ... ... . . o 111-15
(D) EXCEPLIONS. . . o vttt 11-15
(c) Procedure to determine admissibility .. ............ .. .. .. ... .. 111-16
Rule 413. Evidence of similar crimes in sexual assaultcases .............. 1-17

SECTION V PRIVILEGES

Rule501. Generalrule . ... ... 11-19
Rule 502. Lawyer-clientprivilege . .. ... i 111-19
(@) General rule of privilege . . ... ..o 11-19
(D) DefinitioNs. . .. ..o e 111-20
(c) Whomay claimtheprivilege . . ... 111-20
(d) EXCEPLIONS. . . ottt e 111-20
Rule 503. Communications to clergy

(@) Generalruleof privilege. . . ... 11-21
(b) DefinitioNS . .. ..o e 11-21
(c) Whomay claimtheprivilege .. ........ .. i 11-21
(d) EXCOPLIONS . . o\ttt e e e 11-21
Rule 504. Husband-wife privilege. ......... ... ... .. . i i 111-22
() Spousal INCAPACILY . . . ..ot e 111-22
(b) Confidential communication made during marriage . .. ................... 11-22
(C) EXCEPLIONS . . .ottt e 11-23
Rule 505. Classified information . ............ .. ... .. 111-23
(@) General rule of privilege . . .. ... 111-23
(b) Definitions . . .. ..o 111-23
(c) Who may claimtheprivilege . .. ... . 111-23
(d) Pretrial SeSSION. . . ..ot e 111-24

(e) Protection of classified information if disclosed; alternatives to disclosure;
protection of the fairness of the proceedings; certain witness statements;

protection of sources, methods or activities; record of trial .. ............... 111-24
(F) Introduction of classified information .. ............... ... .. ... ....... 11-27
(9) Notice of the defense’s intention to disclose classified information. .......... 11-27
(h) In camera presentation for cases involving classified information. .. ......... 111-28
Rule 506. Government information other than classified information........ 111-30
(@) General rule of privilege. . . ... ..o 111-30
(D) SCOPE. . .ot 111-30
(c) Who may claimthe privilege. . ........ ... 111-30

XVii



Table of Contents — Manual for Military Commissions

(d) Action prior to referral of charges. . . ........ ... . 11-31
(&) Pretrial SESSION. . . ..ot 111-31
(F) Action after motion for disclosure of information ... ...................... 111-31
(9) Disclosure of government information to the defense. . .. .................. 111-31
(h) Prohibition against disclosure . .. ... i 11-32
(i) In camera proCeedingsS . . . . oot it 111-32
() Appealsofordersand rulings . .. ... 111-34
(K) Introduction of government information subject to a claim of privilege . .. . ... 111-34
(I) Procedures to safeguard against compromise of government information
disclosed to military COMMISSIONS . . ... ..ot e 111-35
Rule 507. Identity of informants . .. .......... ... ... .. .. .. . 111-35
(@ Ruleofprivilege. . . ... 111-35
(b) Who may claimthe privilege. . .......... .. 111-35
(C) EXCEPLIONS. . . .ottt 111-35
(d) ProCedures. . . ..o 111-36
Rule 508. Political vote . ... ... 111-36
Rule 509. Deliberations of courts, juries, and military commissions. ......... 111-36
Rule 510. Waiver of privilege by voluntary disclosure .. .................. 111-36
Rule 511. Privileged matter disclosed under compulsion or without
opportunity to claim privilege . . . ... . 111-36
Rule 512. Comment upon or inference from claim of privilege; instruction ... 111-37
(a) Comment or inference not permitted. ... ......... ... i 11-37
(b) Claiming privilege without knowledge of members. .. ................... 11-37
(C) INSTIUCHION. . . . o oo e 111-37
Rule 513. Psychotherapist-patient privilege ... .................... 11-37
(@) Generalruleof privilege. . . ... .. 111-37
(D) DefinitioNns. . . . ..o 111-37
(c) Whomay claimtheprivilege .. ........ ... . i 111-38
(d) EXCEPLIONS . . oottt 111-38
(e) Procedure to determine admissibility of patient records or communications. ... [111-39

SECTION VI WITNESSES

Rule 601. General rule of competency . ............. ... .. 11-41
Rule 602. Lack of personal knowledge .. .......... ... ... .. ... .. ... ... 11-41
Rule 603. Oath or affirmation . ......... ... ... .. i i, 11-41

Xviii



Table of Contents — Manual for Military Commissions

Rule 604. Interpreters . . ... 11-41
Rule 605. Competency of military judgeaswitness . .. .................... I1-41
Rule 606. Competency of military commission member as witness . ......... 11-41
(@) Atthe military COMMISSION. . .. .. ..ot e 11-41
(b) Inquiry into validity of finding orsentence. . .. .......... .. ... .. .. ... ... 11-41
Rule 607. Whomay impeach . .......... ... i 11-42
Rule 608. Evidence of character, conduct, and bias of witness .............. 111-42
(a) Opinion and reputation evidence of character. . .......................... 111-42
(b) Specific instances of conduct. . . ... 111-42
(c)Evidence of bias. . ... i 111-42
Rule 609. Impeachment by evidence of convictionofcrime................ 11-42
(@) General rule. .. ... e 111-42
(b) TIMe ML, . . oo 111-43
(c) Effect of pardon, annulment, or certificate of rehabilitation. . ............... 111-43
(d) Juvenile adjudications. . . ... ... 111-43
(e) Pendency of appeal. . .. ... 111-43
(F) Definition . . ..o 111-43
Rule 610. Religious beliefsoropinions . . .. .......... ... .. ... .. 11-44
Rule 611. Mode and order of interrogation and presentation. . .............. 111-44
(@) Control by the military judge. . ... ...t 111-44
(b) Scope of cross-examination. . ............c it 111-44
(C) Leading qQUESTIONS . . . ..ottt e e 111-44
(d) Alternative forms of testimony of a child, victim, protected entity, or witness

whose presence at trial cannot be procured by legal process . ............... 111-44
Rule 612. Writing used to refreshmemory . ........... .. ... .. ... ... . .... 111-45
Rule 613. Prior statements of wWitnesses . .. ..., 111-46
(a) Examining witness concerning prior statement. ... ........ ... ... ... ... 111-46
(b) Extrinsic evidence of prior inconsistent statement of witness. . ............. 111-46

Rule 614. Calling and interrogation of witnesses by the military commission . . 111-46

(a) Calling by the military commission. . ............ ... i .. 111-46
(b) Interrogation by the military commission. .. .......... .. ... o 111-46
(C) ObJECHIONS. . . oot e 111-46
Rule 615. Exclusion of Witnesses . .. ...t e 11-47

SECTION VII OPINIONS AND EXPERT TESTIMONY

XiX



Table of Contents — Manual for Military Commissions

Rule 701. Opinion testimony by lay witnesses . .. ..................coovu... 111-48
Rule 702. Testimony by eXperts. .......... i 111-48
Rule 703. Bases of opinion testimony by experts.......................... 111-48
Rule 704. Opinion on ultimate issue . .. .. ...t e e n 111-48
Rule 705. Disclosure of facts or data underlying expert opinion............. 111-48
Rule 706. Experts appointed by the military commission. . ................. 111-49
(a) Appointment and COMPENSAtION. . ... ...ttt 111-49
(b) Disclosure of employment. . . ........ ... 111-49
(c) Accused’s experts of own selection. . ........... ... . 111-49
Rule 707. Polygraph Examinations . . .............. ... 111-49

SECTION VIII HEARSAY

Rule 801. Definitions . . . ... ..o 111-50
(8) StAtEMENT. . . .. 111-50
(b) Declarant. . . ... 111-50
(C) HEAISAY. . . . oo 111-50
(d) Statements whicharenothearsay. . .............. .. .. ... 111-50
Rule 802. Hearsay rule . ... ... .. i e 111-50
Rule 803. Admissibility of hearsay. .. ........... ... ... i 111-51
Rule 806. Hearsay withinhearsay ............. .. ... ... 111-52
Rule 807. Attacking and supporting credibility of declarant. . ............... 111-52

SECTION IX AUTHENTICATION AND IDENTIFICATION
Rule 901. Requirement of authentication or identification................. 111-53

PART IV CRIMES AND ELEMENTS

1. (Section 950q) — Principals . . ... oo V-1
A XL o V-1
2. (Section 950r) — Accessory afterthefact ..................... .. V-1
A T OXt. V-1
D, Elements. . ..o V-1

XX



Table of Contents — Manual for Military Commissions

C. Maximum punishment. . ........ ... .
3. (Section 950s) — Conviction of lesser included offense . .. ............

A T OXE o

4. (Section 950t) — Attempts . .. ... ..

A L. e
D, ElemMents. . ..o

C. Maximum punishment. . . ... . .

5. (Section 950u) — Solicitation .. .............. ... ... . ...

A XL
b, Elements. . ... o e

C. Maximum punishment. . ........... ..
6. (Section 950v) — Crimes triable by military commissions . ............

(@) DEFINITIONS AND CONSTRUCTION. . ... .ot

(1) MURDER OF PROTECTED PERSONS. .. ............ ... ...

A T OXE o

b, Elements. . ... o e

C. COMMENT. . .

d. Maximum punisShment. . . ...
(2) ATTACKING CIVILIANS. . .. e e
A T OXE o

D, Elements. . ..o

C. COMMENL. . ..

d. Maximum punishment. . . ......... .. .

(3) ATTACKING CIVILIANOBJECTS. .. ..o
(B TEXE. o
D, Elements. . ...
C. COMMENL. .
d. Maximum punishment. . . ...
(4) ATTACKING PROTECTED PROPERTY ...,

A T XL o e

D, Elements. . ..o

C. COMMENL. . ..

d. Maximum punishment. . . ... .

(5) PILLAGING. . ..o e

A T XL o e

D, Elements. . ..o e

c. Maximum punishment. .. ... .

XXi



Table of Contents — Manual for Military Commissions

(6) DENYING QUARTER. . . ... e V-5
A T OXE. V-5
D, ElemMents. . .o V-6
C. Maximum punishment. . .. ... V-6
(M) TAKINGHOSTAGES. . ... . e V-6
A XL e e e V-6
D, Elements. . ... IV-6
C. COMMENt. . .. s e e e V-6
d. Maximum punisShment. . . ... V-6
(8) EMPLOYING POISON OR SIMILARWEAPONS. .................. V-6
A XL e e e e V-6
D, Elements . . ... V-7
C. COMMENt. . .. e e e V-7
d. Maximum punisShment. . . ... V-7
(9) USING PROTECTED PERSONS ASASHIELD. .................... V-7
A XL e e e e IvV-7
D, Elements. . ... V-7
C. Maximum punishment. . ........... ... . V-8
(10) USING PROTECTED PROPERTY ASASHIELD. ................. V-8
A T BXE. V-8
D, ElemMents. . .o V-8
c. Maximum punishment. . ....... ... ... . . V-8
(11) TORTURE. . . ..o e e e e e e e V-8
VR 1 Q. V-8
D, BlemMentS. . .o V-8
C. EXplanation. . ... ... V-9
d. Maximum punishment. . . ... V-9
(12) CRUEL OR INHUMAN TREATMENT ...................... V-9
VR 1< V-9
D, Blements. . .o V-9
C. DEfiNItiONS. . . oo IV-10
Ao COMMEN. . o IV-10
e. Maximum punishment. .. ... . IV-10
(13) INTENTIONALLY CAUSING SERIOUS BODILY INJURY .......... IV-11
A XL e e e IV-11
D, Elements. . ... IvV-11
C. DefinitioNn. . ..o IvV-11
d. COMMENT. . .. IV-11

XXii



Table of Contents — Manual for Military Commissions

C. COMMENT. . .
d. Maximum punisShment. . . ...

(16) DESTRUCTION OF PROPERTY IN VIOLATION OF THE
LAWOFWAR.. ...

C. COMMENL. .. .
d. Maximum punisShment. . . ...

C. COMMENL. .. .
d Maximum punishment. . . ... e

D, ElemMentS. . ..o
c. Maximum punishment. . ... .

C. COMMENT. . ..
d. Maximum punishment. .. ... ..

(L) RAPE. . oo\t

xxiii



Table of Contents — Manual for Military Commissions

VR 1 IV-16
D, Elements. . .. IV-16
C. COMMENT. . .ot e IV-16
d. Maximum punishment. . . ........ .. IV-16
(22) SEXUAL ASSAULTORABUSE. . .... ... IV-16
A T OXE. IV-16
D, ElemMents. . .o IV-16
C. COMMENt. . .o e e IV-16
d. Maximum punisShment. . . ... IV-17
(23) HIJACKING OR HAZARDING A VESSEL OR AIRCRAFT. .......... IvV-17
A T BXE. IV-17
D, Elements. . ..o IvV-17
C. COMMENT. . .ot e IvV-17
d. Maximum punisShment. . . ... IV-17
(24) TERRORISM . . ... e e IvV-17
A XL e e e e IvV-17
D, Elements. . . ..o IV-18
C. COMMENt. . .o e e e IV-18
d. Maximum Punishment. . . ... IV-18
(25) PROVIDING MATERIAL SUPPORT FOR TERRORISM ............. I\V-18
A XL e e e 1V-18
D, Elements. . ... I\V-18
C. DefinitioNn. . ..o IV-19
d. Maximum Punishment. . . .......... . IV-19
(26) WRONGFULLY AIDING THEENEMY ... ... ... .. ... ... IV-19
A X e e IV-19
D, Elements . . ..o IV-19
C. COMMENt . ..o e e e IV-19
d. Maximum punishment. . ... . 1V-20
(27) SPYING . .. e 1\V-20
VR - 1V-20
D, Elements . . ..o 1V-20
c. Maximumpunishment . ............ .. . 1V-20
(28) CONSPIRACY .. e 1V-20
VR 1< 1V-20
D, Blements. . .o 1V-20
C. COMMENT. . .o e e e IvV-21
d. Maximum Punishment. . . ... IV-21

XXIV



Table of Contents — Manual for Military Commissions

(29) (Section 950w) - PERJURY, FALSE TESTIMONY, AND

OBSTRUCTIONOF JUSTICE .. ... oo IV-22
(a) Perjury and false testimony
A XL e e e e 1V-22
D, Elements. . ... I\V-22
C. Maximum Punishment . . . ... ... IV-22

(b) Obstruction of Justice

A XL o IV-22
D, ElementS . ..o IV-22
c. Maximumpunishment . ............. . . IV-22

XXV



FOREWORD

This Manual for Military Commissions (M.M.C.) is published in implementation of the
Military Commissions Act of 2006 (M.C.A.), 10 U.S.C. §8 948a, et seq., and consists of
four parts: 1, Preamble; 11, Rules for Military Commissions (R.M.C.); I11, Military
Commission Rules of Evidence (Mil. Comm. R. Evid.); and IV, Crimes and Elements.

The M.M.C. is adapted from the Manual for Courts-Martial (2005) to comport with the
M.C.A. This Manual applies the principles of law and rules of evidence in trial by
general courts-martial so far as | have considered practicable and consistent with military
and intelligence activities, and not inconsistent with the M.C.A.

Robert M. Gates
Secretary of Defense



PART I
PREAMBLE

1. Structural provisions of the M.C.A.

The M.C.A. amends both Articles 21 and 36, Uniform Code of Military Justice
(U.C.M.J.) (10 U.S.C. 88 821 and 836) to permit greater flexibility in constructing
procedural and evidentiary rules for trials of alien unlawful enemy combatants by
military commission. Several key provisions of the M.C.A. demonstrate this
accommodation of military operational and national security considerations:

(a) While the M.C.A. is consistent with the U.C.M.J. in many respects, neither the
U.C.M.J. itself nor “[t]he judicial construction and application of that chapter” is binding
on trials by military commission (10 U.S.C. § 948b(c)).

(b) 10 U.S.C. 88 810, 831(a), (b), & (d), and 832 do not apply to these military
commissions (10 U.S.C. § 948b(d)(1)).

(c) Other provisions of the U.C.M.J. apply only as specified in the M.C.A. (10 U.S.C.
8§ 948b(d)(2)).

(d) The M.C.A. provides that the Secretary of Defense, in consultation with the Attorney
General, may prescribe rules of evidence and procedure, as well as elements and modes
of proof, for offenses tried by these military commissions (10 U.S.C. § 949a(a)), and that
if the Secretary promulgates regulations, he shall submit them to the Committees on
Armed Services of the Senate and the House of Representatives (M.C.A. 8§ 3(b)).

(e) Such rules “shall, so far as the Secretary considers practicable or consistent with
military or intelligence activities, apply the principles of law and the rules of evidence”
for trials by general court-martial, so long as the Secretary’s rules and procedures are not
contrary to or inconsistent with the M.C.A. (10 U.S.C. § 949a(a)).

(F) Implementing rules must be consistent with the M.C.A. and provide for the accused’s
rights to:

(1) be present at trial, examine and respond to evidence admitted against him,
cross-examine witnesses who testify against him, obtain and present evidence, and not be
required to testify against himself at a military commission proceeding (10 U.S.C.

§§ 948r(a), 949a(b)(1)(A) & (B), and 949j(a)); and

(2) assistance by counsel or self-representation (10 U.S.C. § 949a(b)(1)(C) &
(D).
(g) Statements obtained by torture are not admissible (10 U.S.C. § 948r(b)), but

statements “in which the degree of coercion is disputed” may be admitted if reliable,
probative, and the admission would best serve the interests of justice (10 U.S.C.

I-1



8 948r(c)). In addition, for such statements obtained after December 30, 2005, the
methods used to obtain those statements must comply with the Detainee Treatment Act of
2005, enacted on that date (10 U.S.C. § 948r(d)(3)).

(h) In addition, rules may provide for:

(1) admission of evidence if determined to have “probative value to a reasonable
person” (10 U.S.C. § 949a(b)(2)(A));

(2) admission of evidence notwithstanding the absence of a search warrant or
other authorization (10 U.S.C. 8 949a(b)(2)(B));

(3) admission of an accused’s allegedly coerced statements if they comport with
§ 948r (10 U.S.C. § 949a(b)(2)(C));

(4) authentication of evidence similar to Military Rule of Evidence (Mil. R. Evid.)
901 (10 U.S.C. § 949a(b)(2)(D));

(5) admission of hearsay evidence not meeting an exclusion or exception under
the Mil. R. Evid. if the proponent gives notice and the opposing party does not
demonstrate that the evidence lacks probative value or reliability (10 U.S.C.

§ 949a(b)(2)(E)); and

(6) exclusion of any evidence failing to meet the requirements of Mil. R. Evid.
403 (10 U.S.C. § 949a(b)(2)(F)).

2. Determinations of practicability and consistency with military and intelligence
activities

The rules of evidence and procedure promulgated herein reflect the Secretary’s
determinations of practicability and consistency with military and intelligence activities.
Just as importantly, they provide procedural and evidentiary rules that not only comport
with the M.C.A. and ensure protection of classified information, but extend to the
accused all the “necessary judicial guarantees” as required by Common Article 3. In this
regard, these rules represent a delicate balance similar in concept, but different in detail
from those provided in the Manual for Courts-Martial.



PART Il. RULES FOR MILITARY COMMISSIONS
CHAPTER I. GENERAL PROVISIONS

Rule 101. Scope, title
(a) In general. These rules govern the procedures and punishments in all trials by military
commissions of alien unlawful enemy combatants engaged in hostilities against the United States
as defined in 10 U.S.C. 8§ 948a(1) and (3) for violations of the law of war and other offenses
triable by military commissions and, whenever expressly provided, preliminary, supplementary,
and appellate procedures and activities.
(b) Title. These rules may be known and cited as the Rules for Military Commissions (R.M.C.).

Rule 102. Purpose and construction

(a) Purpose. These rules are intended to provide for the just determination of every proceeding
relating to trial by military commissions.

(b) Construction. These rules shall be construed to secure simplicity in procedure, fairness in
administration, and the elimination of unjustifiable expense and delay.

Rule 103. Definitions and rules of construction

(@) The following definitions and rules of construction apply throughout this Manual, unless
otherwise expressly provided.

(1) “Alien” means a person who is not a citizen of the United States.

(2) “Avrticle” refers to articles of the Uniform Code of Military Justice (Title 10 U.S.C.,
Chapter 47) unless the context indicates otherwise.

(3) “Capital case” means a military commission to which a capital offense has been
referred with an instruction that the case be treated as capital, and, in the case of a rehearing or
new or other trial, for which offense death remains an authorized punishment under R.M.C.
810(d).

(4) “Capital offense” means an offense for which death is an authorized punishment
under the M.C.A. or the law of war.

(5) “Citizen of the United States.” A person may become a citizen of the United States

only by birth within the territory of the United States, by birth to parents who are United States
citizens, or by naturalization. See 8 U.S.C. §8 1401, 1427.
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(6) “Classified information” means the following:
(A) Any information or material that has been determined by the United States
Government pursuant to statute, Executive order, or regulation to require protection against
unauthorized disclosure for reasons of national security; or

(B) Any restricted data, as that term is defined in section 11y. of the Atomic
Energy Act of 1954 (42 U.S.C. § 2014(y)).

(7) “Code” refers to the Uniform Code of Military Justice, unless the context indicates
otherwise.

(8) “Convening authority” means the Secretary of Defense or any officer or official of the
United States designated by the Secretary of Defense for that purpose.

Discussion

See R.M.C. 504(b) concerning who may convene military commissions.

(9) “Copy” means an accurate reproduction, however made. Whenever necessary and
feasible, a copy may be made by handwriting.

(10) “Military commission” includes, depending on the context:
(A) The military judge and members of a military commission; or

(B) The military judge when a session of a military commission is conducted
without members under R.M.C. 803.

(11) “Days.” When a period of time is expressed in a number of days, the period shall be
in calendar days, unless otherwise specified. Unless otherwise specified, the date on which the
period begins shall not count, but the date on which the period ends shall count as one day.

(12) “Detail” means to order a person to perform a specific temporary duty, unless the
context indicates otherwise.

(13) “Geneva Conventions” means the international conventions signed at Geneva on
August 12, 1949.

(14) “Lawful enemy combatant” means a person who is:

(A) a member of the regular forces of a State party engaged in hostilities against
the United States;

(B) a member of a militia, volunteer corps, or organized resistance movement
belonging to a State party engaged in such hostilities, which are under responsible command,



wear a fixed distinctive sign recognizable at a distance, carry their arms openly, and abide by the
law of war; or

(C) a member of a regular armed force who professes allegiance to a government
engaged in such hostilities, but not recognized by the United States.

(15) “Legal advisor” is an official appointed by authority of the Secretary of Defense who
fulfills the responsibilities of that position, as delineated in this Manual, and otherwise provides
legal advice and recommendations to the convening authority, similar in nature to that provided
by a staff judge advocate under the Code. A legal advisor may be military or civilian and may
include a staff judge advocate, if so appointed.

(16) “M.C.A.” means the Military Commissions Act of 2006, which provides the
authority to establish military commissions under 10 U.S.C. Chapter 47A.

(17) “M.C.M.” means the Manual for Courts-Martial.

(18) “Members.” Any active duty commissioned officer is eligible to serve on a military
commission. The members of a military commission are voting members detailed by the
convening authority who, in the opinion of the convening authority, are best qualified for the
duty by reason of age, education, training, experience, length of service, and judicial
temperament. No member of an armed force is eligible to serve as a member of a military
commission when such member is the accuser or a witness for the prosecution or has acted as an
investigator or counsel in the same case.

(19) “Military judge” means the presiding officer of a military commission detailed in
accordance with 10 U.S.C. § 826 (Article 26). No person is eligible to act as military judge in a
case of a military commission under the M.C.A. if he is the accuser or a witness or has acted as
investigator or a counsel in the same case. A military judge detailed to a military commission
under the M.C.A. may not consult with the members of the commission except in the presence of
the accused (except as otherwise provided for in 10 U.S.C. § 949d), trial counsel, and defense
counsel, nor may he vote with the members of the commission.

(20) “Party” in the context of parties to a military commission, means:

(A) The accused and any defense or associate or assistant defense counsel and
agents of the defense counsel when acting on behalf of the accused with respect to the military
commission in question; and

(B) Any trial or assistant trial counsel representing the United States, and agents
of the trial counsel when acting on behalf of the trial counsel with respect to the military
commission in question.

(21) “Sexual contact” means the intentional touching, either directly or through clothing,
of the genitalia, anus, groin, breast, inner thigh, or buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify the sexual desire of any person.



(22) “Staff Judge Advocate” means a judge advocate so designated in Army, Air Force,
or Marine Corps, and means the principal legal advisor of a command in the Navy and Coast
Guard who is a judge advocate.

(23) “sua sponte” means that the person involved acts on that person’s initiative, without
the need for a request, motion, or application.

(24) “Unlawful Enemy Combatant” means:

(A) a person who has engaged in hostilities or who has purposefully and
materially supported hostilities against the United States or its co-belligerents who is not a lawful
enemy combatant (including a person who is part of the Taliban, al Qaeda, or associated forces);
or

(B) a person who, before, on, or after the date of the enactment of the Military
Commissions Act of 2006, has been determined to be an unlawful enemy combatant by a
Combatant Status Review Tribunal or another competent tribunal established under the authority
of the President or the Secretary of Defense.

(C) “Co-belligerent” means any State or armed force joining and directly
engaged with the United States in hostilities or directly supporting hostilities against a common
enemy.

(25) “Victim” means a person who has suffered direct physical, emotional or pecuniary
harm or loss as a result of the commission of an offense as defined in the M.C.A. or the law of
war.

(26) The definitions and rules of construction in 1 U.S.C. 88 1 through 5 and in 10 U.S.C.
§§ 101 and 801.

Discussion

1 U.S.C. 8§ 1 through 5, 10 U.S.C. § 101, and 10 U.S.C. § 801 (Article 1) are set forth below.
1 U.S.C. § 1. Words denoting number, gender, and so forth.

In determining the meaning of any Act of Congress, unless the context indicates otherwise—

words importing the singular include and apply to several persons, parties, or things; words importing the
plural include the singular;

words importing the masculine gender include the feminine as well;

words used in the present tense include the future as well as the present;

the words “insane” and “insane person” and “lunatic” shall include every idiot, lunatic, insane person, and
person non compos mentis; the words “person” and “whoever” include corporations, companies, associations, firms,
partnerships, societies, and joint stock companies, as well as individuals;

“officer” includes any person authorized by law to perform the duties of the office;

“signature” or “subscription” includes a mark when the person making the same intended it as such;

“oath” includes affirmation, and “sworn” includes affirmed;



“writing” includes printing and typewriting and reproductions of visual symbols by photographing,
multigraphing, mimeographing, manifolding, or otherwise.

8§ 2. “County” as including “parish,” and so forth.
The word “county” includes a parish, or any other equivalent subdivision of a State or Territory of the United States.
§ 3. “Vessel” as including all means of water transportation.

The word “vessel” includes every description of watercraft or other artificial contrivance used or capable of being
used, as a means of transportation on water.

8 4. “Vehicle” as including all means of land transportation.

The word “vehicle” includes every description of carriage or other artificial contrivance used or capable of being
used, as a means of transportation on land.

8§ 5. “Company” or “association” as including successors and assigns.

The word “company” or “association”, when used in reference to a corporation, shall be deemed to embrace the
words “successors and assigns of such company or association”, in like manner as if these last-named words, or
words of similar import, were expressed.

10 U.S.C. § 101. Definitions

In addition to the definitions in sections 1-5 of title 1, the following definitions apply in this title:

(1) “United States”, in a geographic sense, means the States and the District of Columbia.

(2) Except as provided in section 101(1) of title 32 for laws relating to the militia, the National Guard, the
Army National Guard of the United States, and the Air National Guard of the United States, “Territory” means any
Territory organized after this title is enacted, so long as it remains a Territory.

(3) “Possessions” includes the Virgin Islands, the Canal Zone, Guam, American Samoa, and the Guano
islands, so long as they remain possessions, but does not include any Territory or Commonwealth.

(4) “Armed forces” means the Army, Navy, Air Force, Marine Corps, and Coast Guard.

(5) “Department”, when used with respect to a military department, means the executive part of the
department and all field headquarters, forces, reserve components, installations, activities, and functions under the
control or supervision of the Secretary of the department. When used with respect to the Department of Defense, it
means the executive part of the department, including the executive parts of the military departments, and all field
headquarters, forces, reserve components, installations, activities, and functions under the control or supervision of
the Secretary of Defense, including those of the military departments.

(6) “Executive part of the department” means the executive part of the Department of the Army,
Department of the Navy, or Department of the Air Force, as the case may be, at the seat of government.

(7) “Military departments” means the Department of the Army, the Department of the Navy, and the
Department of the Air Force.

(8) “Secretary concerned” means—

(A) the Secretary of the Army, with respect to matters concerning the Army;

(B) the Secretary of the Navy, with respect to matters concerning the Navy, the Marine Corps, and
the Coast Guard when it is operating as a service in the Navy;

(C) the Secretary of the Air Force, with respect to matters concerning the Air Force; and

(D) the Secretary of Transportation, with respect to matters concerning the Coast Guard when it is
not operating as a service in the Navy.

(E) the Secretary of Defense is the head of the Department of Defense and is the principal assistant
to the President in all matters relating to the Department of Defense.

(9) “National Guard” means the Army National Guard and the Air National Guard.

(10) “Army National Guard” means that part of the organized militia of the several States and Territories,
Puerto Rico, and the Canal Zone, and the District of Columbia, active and inactive, that—

(A) is a land force;
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(B) is trained, and has its officers appointed, under the sixteenth clause of section 8, article 1, of
the Constitution; wholly or partly at Federal expense; and
(C) is federally recognized.

(11) “Army National Guard of the United States” means the reserve component of the Army all of whose
members are members of the Army National Guard.

(12) “Air National Guard” means that part of the organized militia of the several States and Territories,
Puerto Rico, the Canal Zone, and the District of Columbia, active and inactive, that—

(A) is an air force;

(B) is trained, and has its officers appointed, under the sixteenth clause of section 8, article 1, of
the Constitution;

(C) is organized, armed, and equipped wholly or partly at Federal expense; and

(D) is federally recognized.

(13) “Air National Guard of the United States” means the reserve component of the Air Force all of whose
members are members of the Air National Guard.

(14) “Officer” means commissioned or warrant officer.

(15) “Commissioned officer” includes a commissioned warrant officer.

(16) “Warrant officer” means a person who holds a commission or warrant in a warrant officer grade.

(17) “Enlisted member” means a person in an enlisted grade.

(18) “Grade” means a step or degree, in a graduated scale of office or military rank that is established and
designated as a grade by law or regulation.

(19) “Rank” means the order of precedence among members of the armed forces. [Definitions established
in clauses (18) and (19) post-date the enactment of the code and, as a result, differ from usage of the same terms in
the code and current and prior provisions in the Manual for Courts-Martial (M.C.M.). See Articles 1(5) and 25(d)(1);
Rules for Courts-Martial 1003(c)(2); paragraphs 13c(1), 83c(2), and 84c, Part IV, M.C.M., 1984. M.C.M. 1951 re-
ferred to officer personnel by “rank” and enlisted personnel by “grade.” See paragraphs 4c, 16b, 126d, 126i, and
168, M.C.M., 1951. “Rank” as defined in 10 U.S.C. § 101, clause (19) above, refers to the M.C.M., 1951 provision
regarding “lineal precedence, numbers, and seniority.” Paragraph 126i, M.C.M., 1951; see also paragraph 126i,
M.C.M., 1969 (Rev). Except where lineal position or seniority is clearly intended, rank, as commonly and tradition-
ally used, and grade refer to the current definition of “grade.”]

(20) “Rating” means the name (such as “boatswain’s mate”) prescribed for members of an armed force in
an occupational field. “Rate” means the name (such as “chief boatswain’s mate”) prescribed for members in the
same rating or other category who are in the same grade (such as chief petty officer or seaman apprentice). [Note:
The definitions in clauses (3), (15), (18)-(21), (23)-(30), and (31)-(33) reflect the adoption of terminology that,
though undefined in the source statutes restated in this title, represents the closest practicable approximation of the
ways in which the terms defined have been most commonly used. A choice has been made where established uses
conflict.]

(21) “Authorized strength” means the largest number of members authorized to be in an armed force, a
component, a branch, a grade, or any other category of the armed forces.

(22) “Active duty” means full-time duty in active military service of the United States. It includes full-time
training duty, annual training duty, and attendance, while in active military service, at a school designated as a
service school by law or by the Secretary of the military department concerned.

(23) “Active duty for a period of more than 30 days” means active duty under a call or order that does not
specify a period of 30 days or less.

(24) “Active service” means service on active duty.

(25) “Active status” means the status of a reserve commissioned officer, other than a commissioned
warrant officer, who is not in the inactive Army National Guard or inactive Air National Guard, on an inactive status
list, or in the Retired Reserve.

(26) “Supplies” includes material, equipment, and stores of all kinds.

(27) “Pay” includes basic pay, special pay, retainer pay, incentive pay, retired pay, and equivalent pay, but
does not include allowances.

(28) “Shall” is used in an imperative sense.

(29) “May” is used in a permissive sense. The words “no person may . . .” mean that no person is required,
authorized, or permitted to do the act prescribed.

(30) “Includes” means “includes but is not limited to.”

(31) “Inactive-duty training” means—
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(A) duty prescribed for Reserves by the Secretary concerned under section 206 of title 37 or any
other provision of law; and

(B) special additional duties authorized for Reserves by an authority designated by the Secretary
concerned and performed by them on a voluntary basis in connection with the prescribed training or maintenance
activities of the units to which they are assigned. It includes those duties when performed by Reserves in their
status as members of the National Guard.

(32) “Spouse” means husband or wife, as the case may be.

(33) “Regular”, with respect to an enlistment, appointment, grade, or office, means enlistment,
appointment, grade, or office in a regular component of an armed force.

(34) “Reserve”, with respect to an enlistment, appointment, grade, or office, means enlistment,
appointment, grade, or office held as a Reserve of an armed force.

(35) “Original”, with respect to the appointment of a member of the armed forces in a regular or reserve
component, refers to his most recent appointment in the component that is neither a promotion nor a demotion.

(36) Repealed.

(37) “Active-duty list” means a single list for the Army, Navy, Air Force or Marine Corps (required to be
maintained under section 620 of this title), which contains the names of all officers of that armed force, other than
officers described in section 641 of this title, who are serving on active duty.

(38) “Medical officer” means an officer of the Medical Corps of the Army, an officer of the Medical Corps
of the Navy, or an officer in the Air Force designated as a medical officer.

(39) “Dental officer” means an officer of the Dental Corps of the Army, an officer of the Dental Corps of
the Navy, or an officer of the Air Force designated as a dental officer.

(40) “General officer” means an officer of the Army, Air Force, or Marine Corps serving in or having the
grade of general, lieutenant general, major general, or brigadier general.

(41) “Flag officer” means an officer of the Navy or Coast Guard serving in or having the grade of admiral,
vice admiral, rear admiral, or commodore.

(d) 10 U.S.C. § 801. Article 1. Definitions. In this chapter:

(1) “Judge Advocate General” means, severally, the Judge Advocates General of the Army, Navy, and Air
Force and, except when the Coast Guard is operating as a service in the Navy, an official designated to serve as
Judge Advocate General of the Coast Guard by the Secretary of Homeland Security.

(2) The Navy, the Marine Corps, and the Coast Guard when it is operating as a service in the Navy, shall be
considered as one armed force.

(3) “Commanding officer” includes only commissioned officers.

(4) “Officer in charge” means a member of the Navy, the Marine Corps, or the Coast Guard designated as
such by appropriate authority.

(5) “Superior commissioned officer” means a commissioned officer superior in rank or command.

(6) “Cadet” means a cadet of the United States Military Academy, the United States Air Force Academy, or
the United States Coast Guard Academy.

(7) “Midshipman” means a midshipman of the United States Naval Academy and any other midshipman on
active duty in the naval service.

(8) “Military” refers to any or all of the armed forces.

(9) “Accuser” means a person who signs and swears to charges, any person who directs that charges
nominally be signed and sworn to by another, and any other person who has an interest other than an official interest
in the prosecution of the accused.

(10) “Military judge” means a commissioned officer of the armed forces detailed to preside over the
military commission in accordance with section 826 of this title (article 26). [See also Rules for Courts-Martial
103(15).]

(11) “Legal officer” means any commissioned officer of the Navy, Marine Corps or Coast Guard
designated to perform legal duties for a command.

(12) “Judge Advocate” means—

(A) an officer of the Judge Advocate General’s Corps of the Army or Navy; or
(B) an officer of the Air Force or the Marine Corps who is designated as a judge advocate.
(13) “National security” means the national defense and foreign relations of the United States.



Rule 104. Unlawfully Influencing Action of Military Commissions
(a) General prohibitions.

(1) Convening authorities. No authority convening a military commission under the
M.C.A. may censure, reprimand, or admonish the military commission, or any member, military
judge, or counsel thereof, with respect to the findings or sentence adjudged by the military
commission, or with respect to any other exercises of its or his functions or in the conduct of the
proceedings.

(2) All persons. No person may attempt to coerce or, by any unauthorized means,
influence the action of a military commission or any member thereof, in reaching the findings or
sentence in any case or the action of any convening, approving, or reviewing authority with
respect to such authority’s judicial acts or the exercise of profession judgment by trial counsel or
defense counsel.

(3) Exceptions.

(A) Instructions. Subsections (a)(1) and (2) of this rule do not apply with respect
to general instructional or informational courses in military justice if such courses are designed
solely for the purpose of instructing members of a command in the substantive and procedural
aspects of military commissions.

(B) Court instructions. Subsections (a)(1) and (2) of this rule do not apply with
respect to statements and instructions given in open proceedings by a military judge or counsel.

(C) Professional supervision. Subsections (a)(1) and (2) of this rule do not
prohibit action by the Judge Advocate General concerned under R.M.C. 1009.

(D) Offense. Subsection (a)(1) and (2) of this rule do not prohibit appropriate
action against a person for an offense committed while detailed as a military judge, counsel, or
member of a military commission, or while serving as individual counsel.

(b) Prohibitions concerning evaluations.

(1) Evaluation of member or defense counsel. In the preparation of an effectiveness,
fitness, or efficiency report or any other report or document used in whole or in part for the
purpose of determining whether a commissioned officer of the armed forces is qualified to be
advanced in grade, or in determining the assignment for transfer of such officer, or whether any
such officer should be retained on active duty, no person may:

(A) Consider or evaluate the performance of duty of any such person as a member
of a military commission; or
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(B) Give a less favorable rating or evaluation to any commissioned officer
because of the zeal with which such officer, in acting as counsel represented any accused before
a military commission.

(2) Evaluation of military judge. The convening authority of a military commission under
this chapter shall not prepare or review any report concerning the effectiveness, fitness, or
efficiency of a military judge detailed to the military commission, which relates to his
performance of duty as a military judge on the military commission.

Rule 105. Direct communications: convening authorities and Legal Advisors; among Legal
Advisors

(a) Convening authorities and legal advisors. Convening authorities shall at all times
communicate directly with their legal advisors in matters relating to the administration of
military commissions.

(b) Among legal advisors. Legal advisors may communicate directly with colleagues and
superiors.

(c) Among members of the Judge Advocate General’s Corps. Nothing in this Manual is
intended to preclude Judge Advocates from seeking and receiving advice, as appropriate, from
their respective service Judge Advocate Generals.

Rule 106. Delivery of unlawful enemy combatants to civilian authorities

Under such regulations as the Secretary of Defense may prescribe, unlawful enemy combatants
may be delivered upon request to civilian authorities, foreign or domestic, for trial.

Rule 108. Rules of court

The Chief Judge for Military Commissions may make rules of court not inconsistent with these
rules for the conduct of the military commission’s proceedings. Such rules shall be disseminated
in accordance with procedures prescribed by the Chief Judge or a person to whom this authority
has been delegated. Noncompliance with such procedures shall not affect the validity of any rule
of court with respect to a party who has received actual and timely notice of the rule or who has
not been prejudiced under 10 U.S.C. 8 859 (Article 59) by the absence of such notice. Copies of
all rules of court issued under this rule shall be forwarded to the Convening Authority concerned.

Rule 109. Professional responsibility rules for military judges and counsel

(@) In general. Each Judge Advocate General is responsible for the professional supervision and
discipline of military trial and appellate military judges, judge advocates, and other lawyers who
practice in proceedings governed by the M.C.A. and this Manual.

(b) Application of professional responsibility rules to attorneys. (1) In addition to complying
with State and service-specific Rules of Professional Conduct, all attorneys practicing before
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military commissions shall adhere to any rules of professional responsibility prescribed by the
Secretary of Defense and shall, in the course of practice before military commissions, apply
state, service-specific and commission-specific rules of practice and professional responsibility
consistent with the provisions of this Rule.

(2) Failure to adhere to the rules applicable to trials by military commission may be
subject to appropriate action by the military judge, the convening authority, the Judge Advocate
General of the appropriate armed force, or the General Counsel of the Department of Defense.
Such action may include permanently barring an individual from participating in any military
commission proceeding convened pursuant to the M.C.A. and this Manual, punitive measures
imposed under R.M.C. 809, and any other lawful sanction.

(3) Recognizing the specialized nature of military commissions and military commissions
practice the following principles and procedures shall apply to trials by military commission
under the M.C.A. and this Manual:

(A) In effecting a choice of law between the professional responsibility rules of a
counsel’s licensing jurisdiction and the rules, regulations, and instructions applicable to trials by
military commission, the latter shall be considered paramount, unless such consideration is
expressly forbidden by the rules of a counsel’s licensing jurisdiction.

(i) Any military counsel who believes such an express prohibition exists
shall immediately bring the matter to the attention of the chief prosecutor or chief defense
counsel, the convening authority, and the military judge, if one has been detailed. If the conflict
cannot be resolved, the military judge or the chief prosecutor or chief defense counsel, as
appropriate, shall remove the affected counsel from the case and may effect detail of another
military counsel.

(ii) Any civilian defense counsel who raises such a prohibition may elect
to remain on the case, but may not thereafter raise the conflict as an impediment to complying
with any statute, rule, regulation, or instruction applicable to trials by military commissions and
waives any issue arising from any alleged prohibition or conflict on appeal, either interlocutory
or due course.

(B) Military commissions shall be deemed a “court,” “forum,” or “tribunal” for
the purposes of construing any choice of law provision in the professional responsibility rules of
a counsel’s licensing jurisdiction that defers to the rules of a court, tribunal, or other forum.

(C) If an express conflict exists between the rules applicable to trials by military
commission and the branch specific armed forces Rules of Professional Conduct, the convening
authority or military judge shall apply the rules applicable to trials by military commission only
after the legal advisor to the convening authority has coordinated with The Judge Advocate
General of the appropriate armed force to resolve the conflict. If the conflict cannot be resolved,
the chief prosecutor or chief defense counsel, as appropriate, or the military judge shall remove
the affected counsel from the case and may effect detail of another military counsel.
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(D) Prior to approving assignment of a military defense counsel to the Office of
Chief Defense Counsel, the chief defense counsel will verify that licensing bar association rules
of each such counsel cannot reasonably be foreseen as an impediment to that counsel’s
adherence to the rules of professional responsibility expressly applicable to trials by military
commission.

(c) Application of professional responsibility rules to judges. If the conduct of a military judge,
in the course of military commissions practice appears to be in violation of applicable service-
specific Rules of Professional Conduct or rules of other jurisdictions that regulate the
professional conduct of attorneys, and the military judge’s conduct was not undertaken to
comply with an express requirement of the M.C.A., this Manual, or other statute or regulation
applicable to trials by military commission, the convening authority may forward information
concerning such instances to the Judge Advocate General of the appropriate armed force.
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CHAPTER I1. JURISDICTION
Rule 201. Jurisdiction in general
(a) Nature of jurisdiction of military commissions.
(1) The jurisdiction of a military commission is entirely penal or disciplinary.

Discussion

“Jurisdiction” means the power to hear a case and to render a legally competent decision. A military commission has
no power to adjudge civil remedies. For example, a military commission may not adjudge the payment of damages,
collect private debts, order the return of property, or order a criminal forfeiture of seized property.

(2) The M.C.A. applies in all places.

(3) The jurisdiction of a military commission with respect to offenses under the M.C.A. is
not affected by the place where the military commission sits. The jurisdiction of a military
commission with respect to military government or the law of war is not affected by the place
where the military commission sits except as otherwise expressly required by this Manual or
applicable rule of international law.

(b) Requisites of military commission jurisdiction.
(1) Jurisdiction of military commissions generally. A military commission shall have
jurisdiction to try any offense made punishable by the M.C.A. or the law of war when committed

by an alien unlawful enemy combatant before, on, or after September 11, 2001.

(2) Lawful enemy combatants. Military commissions under the M.C.A. shall not have
jurisdiction over lawful enemy combatants.

(3) Specific requisites for military commission jurisdiction. A military commission
always has jurisdiction to determine whether it has jurisdiction. Otherwise for a military
commission to have jurisdiction:

(A) The military commission must be convened by an official empowered to
convene it;

(B) The military commission must be composed in accordance with these rules
with respect to number and qualifications of its personnel. As used here “personnel” includes
only the military judge and the members;

(C) Each charge before the military commission must be referred to it by a
competent authority;

(D) The accused must be a person subject to military commission jurisdiction; and
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(E) The offense must be subject to military commission jurisdiction.

Discussion

See R.M.C. 203. The judgment of a military commission without jurisdiction is void and is entitled to no legal
effect.

(c) Contempt. A military commission may punish for contempt any person who uses any
menacing word, sign, or gesture in its presence, or who disturbs its proceedings by any riot or
disorder.

Discussion
See R.M.C. 809 for procedures and standards for contempt proceedings.

(d) Types of military commissions. Except as otherwise expressly provided, the military
commissions may try any person subject to the M.C.A. for any offense made punishable under
the M.C.A. or the law of war. Upon a finding of guilty of an offense made punishable by the
M.C.A. or the law of war, a military commission may, within limits prescribed by this Manual,
adjudge any punishment authorized under R.M.C. 1003.

(1) Non-capital commissions. All cases not referred capital by the convening authority
are non-capital cases, even if they contemplate trial of one or more capital offenses.

(2) Capital commission. Any commission in which:

(A) The case has been referred with a special instruction that the case be tried as
capital; and

(B) A sentence of death is specifically authorized under the M.C.A. or the law of
war for one or more offenses referred to trial.

Rule 202. Persons subject to the jurisdiction of the military commissions

(@) In general. The military commissions may try any person when authorized to do so under the
M.C.A.

(b) Determination of unlawful enemy combatant status by Combatant Status Review Tribunal or
other competent tribunal dispositive. A finding, whether before, on, or after the date of the
enactment of the Military Commissions Act of 2006, by a Combatant Status Review Tribunal or
another competent tribunal established under the authority of the President or the Secretary of
Defense that a person is an unlawful enemy combatant is dispositive for purposes of jurisdiction
for trial by a military commission under the M.C.A. The determination by the tribunal shall
apply for purposes of military commission jurisdiction without regard to any pending petitions
for review or other appeals.
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Discussion

Military commissions have personal jurisdiction over alien unlawful enemy combatants. See 10 U.S.C. § 948c. The
M.C.A. recognizes, however, that with respect to individuals detained at Guantanamo Bay, the United States relies
on the Combatant Status Review Tribunal (“C.S.R.T.”) process to determine an individual’s combatant status. The
C.S.R.T. process includes a right of appeal to the United States Court of Appeals for the District of Columbia
Circuit. Because the C.S.R.T. process provides detainees with the opportunity to challenge their status, the M.C.A.
recognizes that status determination to be dispositive for purposes of the personal jurisdiction of a military
commission. The M.C.A. provides that an individual is deemed an unlawful enemy combatant for purposes of the
personal jurisdiction of a military commission if the individual has been determined to be an unlawful enemy
combatant by a C.S.R.T. or other competent tribunal. Where combatant status of the accused may otherwise be
relevant, the parties may establish the accused’s status by evidence adduced in accordance with the commission
rules. The determination of an individual’s combatant status for purposes of establishing a commission’s
jurisdiction does not preclude him from raising any affirmative defenses, nor does it obviate the Government’s
obligation to prove beyond a reasonable doubt the elements of each substantive offense charged under the M.C.A.
and this Manual.

Combatant Status Review Tribunal. The M.C.A. provides that an alien determined to be an unlawful
enemy combatant by a C.S.R.T. shall be subject to military commission jurisdiction, whether the C.S.R.T.
determined was made “before, on, or after the date of the enactment” of the M.C.A. See 10 U.S.C. § 948a(1)(ii). At
the time of the enactment of the M.C.A., C.S.R.T. regulations provided that an individual should be deemed to be an
“enemy combatant” if he “was part of or supporting al Qaeda or the Taliban, or associated forces engaged in armed
conflict against the United States or its coalition partners.” The United States previously determined that members
of al Qaeda and the Taliban are unlawful combatants under the Geneva Conventions.

Other Competent Tribunal. The M.C.A. also provides that an individual shall be deemed an “unlawful
enemy combatant” if he has been so determined by a competent tribunal established consistent with the law of war.
See 10 U.S.C. § 948a(1)(ii).

The M.C.A. does not require that an individual receive a status determination by a C.S.R.T. or other
competent tribunal before the beginning of a military commission proceeding. If, however, the accused has not
received such a determination, he may challenge the personal jurisdiction of the commission through a motion to
dismiss.

(c) Procedure. The jurisdiction of a military commission over an individual attaches upon the
swearing of charges.

Rule 203. Jurisdiction over the offense

Military commissions may try any offense under the M.C.A. or the law of war.
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CHAPTER I11. INITIATION OF CHARGES; APPREHENSION; PRETRIAL
RESTRAINT; RELATED MATTERS

Rule 301. Report of offense

Any person may report an offense subject to trial by military commission.

Rule 307. Swearing of charges

(a) Who may swear charges. Any person subject to the Code may swear charges.

Discussion

No person may be ordered to swear charges to which that person is unable to make truthfully the required oath. See
Avrticle 30(a) of the Code and section (b) of this rule. A person who has been the accuser or nominal accuser (see
Avrticle 1(9) of the Code) may not also serve as the convening authority of a military commission to which the
charges are later referred.

(b) How charges are sworn; oath. A person who swears charges must:

(1) Sign the charges and specifications under oath before a commissioned officer of the
armed forces authorized to administer oaths; and

(2) State that the signer has personal knowledge of or has reason to believe, the matters
set forth therein; and that they are true in fact to the best of that person’s knowledge and belief.

Discussion

See 10 U.S.C. § 948q(a). The following form may be used to administer the oath:
“You (swear) (affirm) that you are a person subject to the Uniform Code of Military Justice, that
you have personal knowledge of or have investigated the matters set forth in the foregoing
charge(s) and specification(s), and that the same are true in fact to the best of your knowledge and
belief. (So help you God.)”

The accuser’s belief may be based upon reports of others in whole or in part.
(c) How to allege offenses.

(1) In general. The format of charge and specification is used to allege violations of the
M.C.A.

(2) Charge. A charge states the punitive article of the Act, law of war, or offense as
defined in this Manual that the accused is alleged to have violated.

(3) Specification. A specification is a plain, concise, and definite statement of the

essential facts constituting the offense charged. A specification is sufficient if it alleges every
element of the charged offense expressly or by necessary implication. Except for aggravating
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circumstances under R.M.C. 1001(b)(2), facts that increase the maximum authorized punishment
must be alleged in order to permit the possible increased punishment. No particular format is
required.

(4) Multiple offenses. Charges and specifications alleging all known offenses by an
accused may be preferred at the same time. Each specification shall state only one offense. What
is substantially one transaction should not be the basis for an unreasonable multiplication of
charges against one person.

(5) Multiple offenders. A specification may name more than one person as an accused if
each person so named is believed by the accuser to be a principal in the offense that is the subject
of the specification.

(d) Harmless error in citation. Error in or omission of the designation of any section or
subsection of the M.C.A., or other statute, or law of war, violated shall not be ground for
dismissal of a charge or reversal of a conviction if the error or omission did not prejudicially
mislead the accused.

Rule 308. Notification to accused of charges
Upon the swearing of the charges and specifications, the accused shall be informed of the

charges against him as soon as practicable. Such charges shall be in English and, if appropriate,
in another language that the accused understands.
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CHAPTER IV. FORWARDING AND DISPOSITION OF CHARGES
Rule 401. Forwarding and disposition of charges in general

(a) Who may dispose of charges. Only the Secretary of Defense or an officer or official of the
United States designated by the Secretary for the purpose to convene military commissions may
dispose of charges.

(b) How charges may be disposed of. The authority may dispose of the charges by dismissing
any or all of them or referring any or all of them to a military commission in a prompt manner.

Discussion

A proper authority may dispose of charges individually or collectively. If charges are referred to a military
commission, ordinarily all known charges should be referred to a single military commission. Charges are
ordinarily dismissed by lining out and initialing the deleted specifications or otherwise recording that a specification
is dismissed. When all charges and specifications are dismissed, the accuser and the accused ordinarily should be
informed. A charge should be dismissed when it fails to state an offense, when it is unsupported by available
evidence, or when there are other sound reasons why trial by military commission is not appropriate. Charges may
be dismissed because trial would be detrimental to the prosecution of a war or harmful to national security, see
R.M.C. 407(b).

Rule 406. Pretrial advice

(@) In general. Before any charge may be referred for trial by a military commission, it shall be
referred to the legal advisor of the convening authority for consideration and advice.

(b) Contents. The advice of the legal advisor shall include a written and signed statement which
sets forth that person’s:

(1) Conclusion with respect to whether each specification alleges an offense under the
M.C.A;;

(2) Conclusion with respect to whether the allegation of each offense is warranted by the
evidence indicated in the report of investigation (if there is such a report);

(3) Conclusion with respect to whether a military commission would have jurisdiction
over the accused and the offense;

(4) Conclusion, after consultation with the Office of the Director of National Intelligence
and appropriate intelligence agencies, with respect to whether trial of the charges would be
harmful to national security; and

(5) Recommendation of the action to be taken by the convening authority.
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Discussion

The legal advisor is personally responsible for the pretrial advice and must make an independent and informed
appraisal of the charges and evidence in order to render the advice. Another person may prepare the advice, but the
legal advisor is, unless disqualified, responsible for it and must sign it personally. Grounds for disqualification in a
case include previous action in that case as investigating officer, military judge, trial counsel, defense counsel, or
member.

The advice need not set forth the underlying analysis or rationale for its conclusions. Ordinarily, the
charging document is forwarded with the pretrial advice. In addition, the pretrial advice should include when
appropriate: a brief summary of the evidence; and discussion of significant aggravating, extenuating, or mitigating
factors.

Whatever matters are included in the advice, whether or not they are required, should be accurate.
Information which is incorrect or so incomplete as to be misleading may result in a determination that the advice is
defective.

The standard of proof to be applied in R.M.C. 406(b)(2) is probable cause. See R.M.C. 601(d). Defects in
the pretrial advice are not jurisdictional and are raised by pretrial motion.

(c) Distribution. A copy of the advice of the legal advisor shall be provided to the defense if
charges are referred to trial by military commission.

Rule 407. Action by convening authority
(a) Disposition. When in receipt of charges, the convening authority may:

(1) Dismiss any charges;

(2) Dismiss any specification;

(3) Subject to R.M.C. 601(d), refer any or all charges to a military commission.
(b) National security matters. When in receipt of charges the trial of which the convening
authority finds would probably be inimical to the prosecution of a war or harmful to national
security, that convening authority, unless otherwise prescribed by regulations of the Secretary of
Defense, and after appropriate consultation with the Office of the Director of National
Intelligence, shall determine whether trial is warranted and, if so, whether the security

considerations involved are paramount to a trial. As the convening authority finds appropriate, he
may dismiss the charges, or authorize trial of them.
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CHAPTER V. MILITARY COMMISSION COMPOSITION AND PERSONNEL;
CONVENING MILITARY COMMISSION

Rule 501. Composition and personnel of military commission
(a) Composition of a military commission.

(1) A non-capital military commission shall consist of a military judge and at least five
members.

(2) Subject to the provisions of (3), below, a capital military commission shall consist of
a military judge and at least twelve members.

(3) In any case in which twelve members are not reasonably available because of physical
conditions or military exigencies, the convening authority shall specify a lesser number of
members for the military commission but not fewer than nine members. In such a case, the
convening authority shall make a detailed statement, to be appended to the record, stating why a
greater number of members were not reasonably available.

(b) Counsel in a military commission. Military trial and defense counsel shall be detailed to
military commissions by the Chief Prosecutor and Chief Defense Counsel, respectively.
Assistant trial and associate or assistant defense counsel may also be detailed. Civilian trial
counsel may be detailed by the Chief Prosecutor, with the approval of the convening authority
and, if such counsel are employed by another government agency, with the approval of the head
of that agency. Should an accused, pursuant to his request, be deemed competent to represent
himself, detailed defense counsel shall serve as standby counsel.

(c) Court reporters. The convening authority of the military commission shall detail to or
employ for the commission qualified court reporters to make a verbatim recording of the
proceedings of and testimony taken before the commission.

(d) Interpreters. The convening authority may detail or employ for the military commission
interpreters who shall interpret for the commission and as necessary, for the trial counsel,
defense counsel, and the accused.
(e) Other personnel. Other personnel, such as, bailiffs, clerks, escorts, and orderlies, may be
detailed or employed as appropriate but need not be detailed by the convening authority
personally.
Rule 502. Qualifications and duties of personnel of military commissions
(a) Members.

(1) Qualifications. The members detailed to a military commission shall be those active

duty commissioned officers, who in the opinion of the convening authority are best qualified for
the duty by reason of their age, education, training, experience, length of service, and judicial
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temperament. No member of an armed force is eligible to serve as a member of a military
commission when such member is the accuser or a witness for the prosecution or has acted as an
investigator or counsel in the same case.

Discussion

Retired officers of any Regular component and members of Reserve components of the armed forces, who are
otherwise qualified, may serve as members provided that they are on active duty.

(2) Duties. The members of a military commission shall determine whether the accused is
proved guilty and, if necessary, adjudge a proper sentence, based on the evidence and in
accordance with the instructions of the military judge. Each member has an equal voice and vote
with other members in deliberating upon and deciding all matters submitted to them, except as
otherwise specifically provided in these rules. No member may use rank or position to influence
another member. No member of a military commission may have access to or use in any open or
closed session this Manual, reports of decided cases, or any other reference material.

Discussion

Members should avoid any conduct or communication with the military judge, witnesses, or other trial personnel
during the trial which might present an appearance of partiality. Except as provided in these rules, members should
not discuss any part of a case with anyone until the matter is submitted to them for determination. Members should
not on their own visit or conduct a view of the scene of the crime and should not investigate or gather evidence of
the offense. Members should not form an opinion on any matter in connection with a case until that matter has been
submitted to them for determination.

(b) President.

(1) Qualifications. The president of a military commission shall be the detailed member
senior in rank then serving.

(2) Duties. The president shall have the same duties as the other members and shall also:

(A) Preside over closed sessions of the members of the military commission
during their deliberations;

(B) Speak for the members of the commission when announcing the decision of
the members or requesting instructions from the military judge;

(c) Qualifications of military judge. A military judge shall be a commissioned officer of the
armed forces, serving on active duty who is a member of the bar of a Federal court or a member
of the bar of the highest court of a State or the District of Columbia and who is certified to be
qualified for duty under 10 U.S.C. § 826 (Article 26 of the Code) as a military judge in general
courts-martial by the Judge Advocate General of the armed force of which such military judge is
a member.
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(1) Ineligibility of certain individuals. No person is eligible to act as military judge in a
case of a military commission if he is the accuser or a witness or has acted as investigator or a
counsel in the same case.

(2) Consultation with members; ineligibility to vote. A military judge detailed to a
military commission may not consult with the members of the commission except in the
presence of: the accused provided the accused hasn’t been excluded from certain proceedings
under the rules, trial counsel, and defense counsel, nor may he vote with the members of the
commission.

(3) Other duties. A commissioned officer who is certified to be qualified for duty as a
military judge of a military commission may perform such other duties as are assigned to him by
or with the approval of the Judge Advocate General of the armed force of which such officer is a
member or the designee of such Judge Advocate General.

(4) Prohibition on evaluation of fitness by convening authority. The convening authority
of a military commission shall not prepare or review any report concerning the effectiveness,
fitness, or efficiency of a military judge detailed to the military commission which relates to his
performance of duty as a military judge on the military commission.

(d) Counsel.

(1) Certified counsel not required. Ordinarily, only persons certified under 10 U.S.C. 8§
827(b) (Article 27(b) of the Code) as competent to perform duties as counsel in courts-martial
by the Judge Advocate General of the armed force of which the counsel is a member may be
detailed as a trial counsel or defense counsel or assistant or associate defense counsel in military
commission. A civilian who is a member of the bar of a Federal court or the highest court of a
State or the District of Columbia and is otherwise qualified to practice before the military
commission pursuant to regulations prescribed by the Secretary of Defense may be detailed as a
trial counsel for a military commission.

Discussion

To be certified by the Judge Advocate General concerned under Article 27(b) of the Code, a person must be a
member of the bar of a Federal court or the highest court of a State or the District of Columbia. The Judge Advocate
General concerned may establish additional requirements for certification.

(2) Role of detailed defense counsel when civilian counsel has been hired. When the
accused has civilian defense counsel, the detailed counsel is “associate counsel” unless excused
from the case (see R.M.C. 506(b)).

(3) Qualifications of civilian defense counsel. Civilian defense counsel who represent an
accused in a military commission shall:

(A) Be a member of the bar of a Federal court or of the bar of the highest court of
a State, the District of Columbia, or U.S. possession; and
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(B) Be a United States citizen; and

(C) Not have been the subject of disqualifying action by a bar or other competent
authority; and

(D) Have obtained or be eligible to obtain a security clearance at the level of
Secret or higher, as required; and

(E) Have signed the agreement prescribed by the Secretary pursuant to 10 U.S.C.
8§ 949c¢(b)(3)(E).

(4) Disqualifications. No person shall act as trial counsel or assistant trial counsel or,
except when expressly requested by the accused, as defense counsel or associate or assistant
defense counsel in any case in which that person is or has been:

(A) The accuser;

(B) An investigating officer;
(C) A military judge; or

(D) A member.

No person who has acted as counsel for a party may serve as counsel for an opposing party in the
same case.

Discussion

In the absence of evidence to the contrary, it is presumed that a person who, between referral and trial of a case, has
been detailed as counsel for any party to the military commission to which the case has been referred, has acted in
that capacity.

(5) Duties of trial and assistant trial counsel. The trial counsel shall prosecute cases on
behalf of the United States and shall cause the record of trial of such cases to be prepared. Under
the supervision of trial counsel, an assistant trial counsel may perform any act or duty which trial
counsel may perform under law, regulation, or custom of the service.

Discussion

(A) General duties before trial. Upon receipt of referred charges, trial counsel should cause a copy of the charges to
be served upon accused (see R.M.C. 602). Trial counsel should: examine the charging document and allied papers
for completeness and correctness; correct (and initial) minor errors or obvious mistakes in the charges but may not
without authority make any substantial changes (see R.M.C. 603); and assure that the information about the accused
on the charge sheet and any evidence of previous convictions are accurate.

(B) Relationship with convening authority. Trial counsel should: report to the convening authority any
substantial irregularity in the convening orders, charges, or allied papers; report an actual or anticipated reduction of
the number of members below quorum to the convening authority; bring to the attention of the convening authority
any case in which trial counsel finds trial inadvisable for lack of evidence or other reasons.
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(C) Relations with the accused and defense counsel. Trial counsel must communicate with a represented
accused only through the accused’s defense counsel. But see R.M.C. 602. Trial counsel may not attempt to induce an
accused to plead guilty or surrender other important rights.

(D) Preparation for trial. Trial counsel should: ensure that a suitable room, a reporter (if authorized), and
necessary equipment and supplies are provided for the military commission; obtain copies of the charges and
specifications and convening orders for each member and all personnel of the commission; give timely notice to the
members, other parties, other personnel of the commission, and witnesses for the prosecution and (if known) defense
of the date, time, place, and uniform of the meetings of the commission; ensure that any person having custody of
the accused is also informed; comply with applicable discovery rules (see R.M.C. 701); prepare to make a prompt,
full, and orderly presentation of the evidence at trial; consider the elements of proof of each offense charged, the
burden of proof of guilt and the burdens of proof on motions which may be anticipated, and the Military
Commission Rules of Evidence; secure for use at trial such legal texts as may be available and necessary to sustain
the prosecution’s contentions; arrange for the presence of witnesses and evidence in accordance with R.M.C. 703;
prepare to make an opening statement of the prosecution’s case (see R.M.C. 913(b)); prepare to conduct the
examination and cross-examination of witnesses; and prepare to make final argument on the findings and, if
necessary, on sentencing (see R.M.C. 919; 1001(g)).

(E) Trial. Trial counsel should bring to the attention of the military judge any substantial irregularity in the
proceedings. Trial counsel should not allude to or disclose to the members any evidence not yet admitted or
reasonably expected to be admitted in evidence or intimate, transmit, or purport to transmit to the military judge or
members the views of the convening authority or others as to the guilt or innocence of the accused, an appropriate
sentence, or any other matter within the discretion of the military commission.

(F) Post-trial duties. Trial counsel must promptly provide written notice of the findings and sentence
adjudged to the convening authority or a designee, and the officer in charge of the confinement facility, and
supervise the preparation, authentication, and distribution of copies of the record as required by these rules (see
R.M.C. 1103; 1104).

(G) Assistant trial counsel. An assistant trial counsel may act in that capacity only under the supervision of
the detailed trial counsel. Responsibility for trial of a case may not devolve to an assistant not qualified to serve as
trial counsel. Unless the contrary appears, all acts of an assistant trial counsel are presumed to have been done by the
direction of the trial counsel. An assistant trial counsel may not act in the absence of trial counsel at trial in a
military commission unless the assistant has the qualifications required of a trial counsel (see R.M.C. 805(c)).

(6) Duties of defense and associate or assistant defense counsel. Defense counsel shall
represent the accused in matters under the M.C.A. and these rules arising from the offenses of
which the accused is then suspected or charged. Under the supervision of the defense counsel an
associate or assistant defense counsel may perform any act or duty which a defense counsel may
perform under law, regulation, or custom of the service.

Discussion

(A) Initial advice by military defense counsel. Defense counsel should promptly explain to the accused the general
duties of the defense counsel and inform the accused of the right to retain civilian counsel. Unless the accused
directs otherwise, military counsel will begin preparation of the defense immediately after being detailed without
waiting for approval of a request for retention of civilian counsel (see R.M.C. 506).

(B) General duties of defense counsel. Defense counsel must: guard the interests of the accused zealously
within the bounds of the law without regard to personal opinion as to the guilt of the accused; disclose to the accused
any interest defense counsel may have in connection with the case, any disqualification, and any other matter which
might influence the accused in the selection of counsel; represent the accused with undivided fidelity and may not
disclose the accused’s secrets or confidences except as the accused may authorize (see also Mil. Comm. R. Evid.
502). A defense counsel designated to represent two or more co-accused in a joint or common trial or in allied cases
must be particularly alert to conflicting interests of those accused. Defense counsel should bring such matters to the
attention of the military judge so that the accused’s understanding and choice may be made a matter of record.

Defense counsel must explain to the accused: the type of the military commission, capital or non-capital,
the right to plead guilty or not guilty and the meaning and effect of a plea of guilty; the applicable rights to introduce
evidence, to testify or remain silent, and to assert available defenses; and the rights to present evidence during
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sentencing and the rights of the accused to testify under oath, make an unsworn statement, and have counsel make a
statement on behalf of the accused. These explanations must be made regardless of the intentions of the accused as
to testifying and pleading. Defense counsel should try to obtain complete knowledge of the facts of the case before
advising the accused, and should give the accused a candid opinion of the merits of the case.

(C) Preparation for trial. Defense counsel may have the assistance of trial counsel in obtaining the
presence of witnesses and evidence for the defense (see R.M.C. 703). Defense counsel should consider the elements
of proof of the offenses alleged and the pertinent military commission rules of evidence to ensure that evidence that
the defense plans to introduce is admissible and to be prepared to object to inadmissible evidence offered by the
prosecution. Defense counsel should: prepare to make an opening statement of the defense case (see R.M.C.
913(b)); and prepare to examine and cross-examine witnesses, and to make final argument on the findings and, if
necessary, on sentencing (see R.M.C. 919; 1001(g)).

(D) Trial. Defense counsel should represent and protect the interests of the accused at trial. When a trial
proceeds in the absence of the accused, defense counsel must continue to represent the accused.

(E) Post-trial duties.

(i) Deferment of confinement. If the accused is sentenced to confinement, the defense counsel must
explain to the accused the right to request the convening authority, or general or flag officer in command should
their subordinate organization exercise control over the accused, or if no longer under the jurisdiction or control of
either a convening authority or military command to any official so empowered by the Secretary of Defense or his
designee to defer service of the sentence to confinement and assist the accused in making such a request if the
accused chooses to make one (see R.M.C. 1101(c)).

(ii) Examination of the record; appellate brief. The defense counsel should in any case examine
the record for accuracy and note any errors in it. This notice may be forwarded for attachment to the record (see
R.M.C. 1103(d) and (e)).

(iif) Submission of matters. If the accused is convicted, the defense counsel may submit to the
convening authority matters for the latter’s consideration in deciding whether to approve the sentence or to
disapprove any findings (see R.M.C. 1105). Defense counsel should discuss with the accused the right to submit
matters to the convening authority and the powers of the convening authority in taking action on the case. Defense
counsel may also submit a brief of any matters counsel believes should be considered on further review.

(iv) Appellate rights. Defense counsel must explain to the accused the rights to appellate review
that apply in the case, and advise the accused concerning the exercise of those rights. Defense counsel should
explain the powers of the Court of Military Commission Review and advise the accused of the right to be
represented by counsel before it (see R.M.C. 1202). Defense counsel should also explain the right to review by the
United States Court of Appeals for the District of Columbia Circuit and the possibility of further review by the
Supreme Court (see R.M.C. 1205). Defense counsel must explain the consequences of waiver of appellate review,
when applicable, and, if the accused elects to waive appellate review, defense counsel will assist in preparing the
waiver (see R.M.C. 1110(b)(2)).

(v) Examination of post-trial recommendation. When the post-trial recommendation is served on
defense counsel, defense counsel should examine it and reply promptly in writing, noting any errors or omissions.
Failure to note defects in the recommendation waives them (see R.M.C. 1106(g)).

(F) Associate or assistant defense counsel. Associate or assistant counsel may act in that capacity only
under the supervision and by the general direction of the defense counsel. A detailed defense counsel becomes
associate defense counsel when the accused has other military or civilian counsel and detailed counsel is not
excused. Although associate counsel acts under the general supervision of the defense counsel, associate defense
counsel may act without such supervision when circumstances require and only if such counsel has the
qualifications to act as defense counsel. Responsibility for trial of a case may not devolve upon an assistant who is
not qualified to serve as defense counsel. An assistant defense counsel may not act in the absence of the defense
counsel at trial unless the assistant has the qualifications required of a defense counsel. Unless the contrary appears,
all acts of an assistant or associate defense counsel are presumed to have been done under the supervision of the
defense counsel.

(e) Interpreters, reporters, escorts, bailiffs, clerks, and guards.
(1) Qualifications. The qualifications of interpreters and reporters may be prescribed by

the Secretary of Defense. Any person who is not disqualified under subsection (e)(2) of this rule
may serve as escort, bailiff, clerk, or orderly, subject to removal by the military judge.
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(2) Disqualifications. In addition to any disqualifications which may be prescribed by the
Secretary of Defense, no person shall act as interpreter, reporter, escort, bailiff, clerk, or orderly
in any case in which that person is or has been in the same case:

(A) The accuser;
(B) A witness;
(C) Counsel for any party; or

(D) A member of the military commission or of any earlier commission of which
the trial is a rehearing or new or other trial.

(3) Duties. In addition to such other duties as the Secretary may prescribe, the following
persons may perform the following duties.

(A) Interpreters. Interpreters shall interpret for the commission and as necessary,
for the trial counsel and defense counsel and for the accused.

Discussion

The accused also may retain an otherwise qualified unofficial interpreter without expense to the United States.

(B) Reporters. Reporters shall make a verbatim recording of the proceedings of
and testimony taken before the military commission and shall transcribe them so as to comply
with the requirements for the record of trial as prescribed in these rules.

(C) Others. Other personnel detailed for the assistance of the military commission
shall have such duties as may be imposed by the military judge.

(4) Payment of reporters, interpreters. The Secretary of Defense may prescribe
regulations for the payment of allowances, expenses, per diem, and compensation of reporters
and interpreters.

Discussion
See R.M.C. 807 regarding oaths for reporters, interpreters, and escorts.
(f) Action upon discovery of disqualification or lack of qualifications. Any person who discovers
that a person detailed to a military commission is disqualified or lacks the qualifications

specified by this rule shall cause a report of the matter to be made to the convening authority, if
prior to the military commission’s first session, or to the military judge, if during or after trial.
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Rule 503. Detailing members, military judges, and counsel

(a) Members. The convening authority shall detail active duty commissioned officers as
members and alternate members for trials by military commission. Each of the military
departments shall nominate officers in the number and grades requested by the convening
authority, who meet the qualifications of 10 U.S.C. 8 825 (Article 25 of the Code). The
convening authority shall select from the lists of available officers those who are best qualified
for the duty by reason of age, education, training, experience, length of service, and judicial
temperament.

Discussion

See R.M.C. 501.
(b) Military judge.

(1) Military judges. The military judge of each military commission shall be detailed by
the Chief Trial Judge from a pool of certified military judges nominated for that purpose by The
Judge Advocates General of each of the military departments. Each military judge in the pool
shall have at least two years’ experience as a military judge while certified to be qualified for
duty as a military judge in a general court-martial. Any officer so selected who is not currently
serving on active duty, but consents to the selection, shall be ordered to active duty for this
purpose, in accordance with applicable service regulations.

Discussion
See R.M.C. 502(c) discussion.

(2) Chief judge for military commissions. The Convening Authority shall select a
military judge from the pool described in subsection (1) to serve as the Chief Judge of the
Military Commissions Trial Judiciary. The Chief Trial Judge shall have extensive experience as
a military judge certified to be qualified for duty as a military judge in general courts-martial and
shall be currently appointed in the grade of colonel or captain. If the officer selected is not
currently serving on active duty, but consents to the selection, he or she shall be ordered to active
duty for this purpose, in accordance with applicable service regulations, for a period not to
exceed three years.

(3) Military Commissions Trial Judiciary. The Military Commissions Trial Judiciary
shall consist of the Chief Trial Judge and such military judges as have been nominated under
(b)(1) to comprise the pool from which military judges will be detailed to military commissions.

(c) Counsel. Counsel shall be detailed in accordance with regulations of the Secretary of
Defense, or by the Chief Prosecutor or the Chief Defense Counsel. If authority to detail counsel
has been delegated to a person, that person may detail himself or herself as counsel. The Chief
Prosecutor and Chief Defense Counsel, who shall have such qualifications as are prescribed in
the M.C.A. and in regulations that may be promulgated by the Secretary of Defense, shall be
selected and assigned by the Secretary of Defense or his designee.
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(d) Record of detail. The orders detailing counsel shall indicate who made the detail and shall be
included in the record of trial. The military judge shall announce his or her detail information on
the record at the military commission.

Rule 504. Convening military commissions

(@) In general. A military commission is created by a convening order of the convening
authority.

(b) Who may convene military commissions. A military commission may be convened by the
Secretary of Defense or persons occupying positions designated as a convening authority by the
Secretary of Defense. The power to convene military commissions may not be delegated.

(c) Disqualification.

(1) Accuser. An accuser may not convene a military commission for the trial of the per-
son accused.

(2) Action when disqualified. When a convening authority who would otherwise convene
a military commission is disqualified in a case, the charges shall be forwarded to the Secretary of
Defense for disposition. That authority may personally dispose of the charges or forward the
charges to another convening authority.

(d) Convening orders. A convening order for a military commission shall detail the members and
may designate where the military commission will meet. If the convening authority has been
designated by the Secretary of Defense, the convening order shall so state. Additional matters to
be included in convening orders may be prescribed by the Secretary of Defense.

(e) Place. The convening authority shall ensure that an appropriate location and facilities for
military commissions are provided.

Rule 505. Changes of members, military judge, and counsel

(@) In general. Subject to this rule, the members, military judge, and counsel may be changed by
an authority competent to detail such persons. Members also may be excused as provided
elsewhere in this rule.

Discussion

Changes of the members of the military commission should be kept to a minimum. If extensive changes are
necessary and no session of the military commission has begun, it may be appropriate to withdraw the charges from
one commission and refer them to another (see R.M.C. 604).

(b) Procedure. When new persons are added as members or counsel or when substitutions are

made as to any members or counsel or the military judge, such persons shall be detailed in
accordance with R.M.C. 503. An order changing the members of the commission, except one
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which excuses members without replacement, shall be reduced to writing before authentication
of the record of trial. Excusal of any member, including an alternate member, shall be reflected
in the record.

Discussion

When members or counsel have been excused and the excusal is not reduced to writing, the excusal should be
announced on the record. A member who has been temporarily excused need not be formally reappointed to the
military commission.

(c) Changes of members.

(1) Before assembly. Before the military commission is assembled, the convening
authority may change the members of the military commission without showing cause.

(2) After assembly. After assembly no member may be excused, except:
(A) By the convening authority for good cause shown on the record,;
(B) By the military judge for good cause shown on the record; or
(C) As a result of challenge.
(3) New members. New members may be detailed after assembly only when, as a result
of excusals under subsection (c)(2) of this rule, the number of members of the commission is
reduced below a quorum.

(d) Changes of detailed counsel.

(1) Trial counsel. An authority competent to detail trial counsel may change the trial
counsel and any assistant trial counsel at any time without showing cause.

(2) Defense counsel.

(A) Before formation of attorney-client relationship. Before an attorney-client
relationship has been formed between the accused and detailed defense counsel or associate or
assistant defense counsel, an authority competent to detail defense counsel may excuse or change
such counsel without showing cause.

(B) After formation of attorney-client relationship. After an attorney-client
relationship has been formed between the accused and detailed defense counsel or associate or
assistant defense counsel, an authority competent to detail such counsel may excuse or change
such counsel only:

(1) Upon request of the accused or application for withdrawal by such
counsel under R.M.C. 506(b); or
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(i) For other good cause shown on the record.
(e) Change of military judge.

(1) Before assembly. Before the military commission is assembled, the military judge
may be changed by the Chief Trial Judge, without cause shown on the record.

(2) After assembly. After the military commission is assembled, the military judge may
be changed by the Chief Trial Judge only when, as a result of disqualification under R.M.C. 902
or for good cause shown, the previously detailed military judge is unable to proceed.

(F) Good cause. For purposes of this rule, “good cause” includes physical disability, military
exigency, and other extraordinary circumstances which render the member, counsel, or military
judge unable to proceed with the military commission within a reasonable time. “Good cause”
does not include temporary inconveniences which are incident to normal conditions of military
life.

Rule 506. Accused’s rights to counsel

(@) In general. The accused has the right to be represented before a military commission by
civilian counsel if provided at no expense to the Government, and by the detailed defense
counsel. The accused is not entitled to be represented by more than one military counsel.

Discussion

See R.M.C. 502(d)(3) for determining qualifications for civilian defense counsel. See R.M.C. 502(d)(6) and
505(d)(2) concerning the duties and substitution of defense counsel. These rules and this Manual do not prohibit
participation on the defense team by consultants not expressly covered by section (d) of this rule, as provided in
such regulations as the Secretary of Defense may prescribe, subject to the requirements of Mil. Comm. R. Evid. 505.

(b) Excusal or withdrawal. Except as otherwise provided in R.M.C. 505(d)(2), defense counsel
may be excused only with the express consent of the accused, or by the military judge upon
application for withdrawal by the defense counsel for good cause shown.

(c) Waiver. The accused may expressly waive the right to be represented by counsel and may
thereafter conduct the defense personally. Such waiver shall be accepted by the military judge
only if the military judge finds that the accused is competent to understand the disadvantages of
self-representation and that the waiver is voluntary and understanding. The military judge may
require that a defense counsel remain present even if the accused waives counsel and conducts
the defense personally. The right of the accused to conduct the defense personally may be
revoked if the accused is disruptive or fails to follow basic rules of decorum and procedure.

(d) Other persons present. Subject to the discretion of the military judge, 10 U.S.C. 8 949d(f),
and such regulations as the Secretary of Defense may prescribe, the accused may have present
and seated at the counsel table for purpose of consultation persons not qualified to serve as
counsel under R.M.C. 502.
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Discussion

See also Mil. Comm. R. Evid. 615 if the person is a potential witness in the case.
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CHAPTER VI. REFERRAL, SERVICE, AMENDMENT, AND WITHDRAWAL OF
CHARGES

Rule 601. Referral

(@) In general. Referral is the order of a convening authority that charges against an accused will
be tried by a specified military commission.

Discussion

Referral of charges requires three elements: a convening authority who is authorized to convene the military
commission and is not disqualified (see R.M.C. 601(b) and (c)); sworn charges that have been received by the
convening authority for disposition (see R.M.C. 307); and a military commission convened by that convening au-
thority or a predecessor. If trial would be warranted but would be detrimental to the prosecution of a war or inimical
to national security, see R.M.C. 407(b).

(b) Who may refer. The Secretary of Defense or a designated convening authority may refer
charges to a military commission.

(c) Disqualification. An accuser may not refer charges to a military commission.

Discussion

Convening authorities are not disqualified from referring charges by prior participation in the same case except
when they have acted as accuser.

(d) When charges may be referred. If the convening authority finds, or is advised by a legal
advisor that there are reasonable grounds to believe that an offense triable by a military
commission has been committed and that the accused committed it, and that the specification al-
leges an offense, the convening authority may refer it. The finding may be based on hearsay in
whole or in part. The convening authority or legal advisor may consider information from any
source and shall not be limited to the information reviewed by any previous authority, but a case
may not be referred to a military commission except in compliance with R.M.C. 406. The
convening authority or legal advisor shall not be required before charges are referred to resolve
legal issues, including objections to evidence, which may arise at trial.

(e) How charges shall be referred.

(1) Order, instructions. Referral shall be by the personal order of the convening authority.
The convening authority may include proper instructions in the order.

Discussion

Referral is ordinarily evidenced by an indorsement to the charging document. The signature may be that of a person
acting by the order or direction of the convening authority. In such a case, the signature element must reflect the
signer’s authority.

The convening authority may instruct that the charges against the accused be tried with certain other
charges against the accused. (See subsection (2) below.)
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The convening authority may instruct that charges against one accused be referred for joint or common trial
with another accused. (See subsection (3) below.)

Capital offenses may be referred as non-capital.

Any special instructions must be stated in the referral indorsement.

When the charges have been referred to a military commission, the indorsed charge sheet and allied papers
should be promptly transmitted to the trial counsel.

(2) Joinder of offenses. In the discretion of the convening authority, two or more offenses
charged against an accused may be referred to the same military commission for trial, whether
serious or minor offenses or both, regardless whether related. Additional charges may be joined
with other charges for a single trial at any time before arraignment if all necessary procedural
requirements concerning additional charges have been complied with. After arraignment of the
accused upon charges, no additional charges may be referred to the same trial without consent of
the accused.

(3) Joinder of accused. Allegations against two or more accused may be referred for joint
trial if the accused are alleged to have participated in the same act or transaction or in the same
series of acts or transactions constituting an offense or offenses. Such accused may be charged
in one or more specifications together or separately, and every accused need not be charged in
each specification. Related allegations against two or more accused which may be proved by
substantially the same evidence may be referred to a common trial.

Discussion

A joint offense is one committed by two or more persons acting together with a common intent. Joint offenses may
be referred for joint trial, along with all related offenses against each of the accused. A common trial may be used
when the evidence of several offenses committed by several accused separately is essentially the same, even though
the offenses were not jointly committed. A joint offense is one committed by two or more persons acting together
with a common intent. Offenders are properly joined only if there is a common unlawful design or purpose.
Convening authorities should consider that joint and common trials may be complicated by procedural and
evidentiary rules.

(f) The Secretary of Defense. The Secretary of Defense may cause charges, whether or not
referred, to be transmitted to him for further consideration, including, if appropriate, referral.

Rule 602. Service of charges

The trial counsel assigned to a case before a military commission shall cause to be served upon
the accused and military defense counsel a copy of the charges upon which trial is to be had.
Such charges shall be served in English and, if appropriate, in another language that the accused
understands. Such service shall be made sufficiently in advance of trial to prepare a defense.

Discussion

Trial counsel should comply with this rule upon receipt of the charges. Whenever after service the charges are
amended or changed the trial counsel must give notice of the changes to the defense counsel. Whenever such
amendments or changes add a new party, a new offense, or substantially new allegations, the charge sheet so
amended or changed must be served anew (see also R.M.C. 603). Service may be made only upon the accused;
substitute service upon defense counsel is insufficient. The trial counsel should promptly inform the defense counsel
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when charges have been served. If the accused has questions when served with charges, the accused should be told
to discuss the matter with defense counsel.

Rule 603. Changes to charges and specifications

(a) Minor changes defined. Minor changes in charges and specifications are any except which
add a party, offenses, or substantial matter not fairly included in those previously preferred, or
which are likely to mislead the accused as to the offenses charged.

Discussion

Minor changes include those necessary to correct inartfully drafted or redundant specifications; to correct a
misnaming of the accused; to allege the proper article; or to correct other slight errors. Minor charges also include
those which reduce the seriousness of an offense, as when the value of an allegedly stolen item in a larceny
specification is reduced, or when a desertion specification is amended to allege only unauthorized absence.

(b) Minor changes before arraignment. Any person forwarding, acting upon, or prosecuting
charges on behalf of the United States may make minor changes to charges or specifications
before arraignment.

Discussion

Charges forwarded or referred for trial should be free from defects of form and substance. Minor errors may be
corrected and the charge may be redrafted without being sworn anew by the accuser. Other changes should be
signed and sworn to by an accuser. All changes in the charges should be initialed by the person who makes them. A
trial counsel acting under this provision ordinarily should consult with the convening authority before making any
changes which, even though minor, change the nature or seriousness of the offense.

(c) Minor changes after arraignment. After arraignment the military judge may, upon motion,
permit minor changes in the charges and specifications at any time before findings are
announced if no substantial right of the accused is prejudiced.

(d) Major changes. Changes or amendments to charges or specifications other than minor
changes may not be made over the objection of the accused unless the charge or specification
affected is preferred anew.

Discussion

If there has been a major change or amendment over the accused’s objection to a charge already referred, a new
referral is necessary. When charges are re-referred, they must be served anew under R.M.C. 602.

Rule 604. Withdrawal of charges

(a) Withdrawal. The convening authority may for any reason cause any charges or specifications
to be withdrawn from a military commission at any time before findings are announced.

Discussion

Charges which are withdrawn from a military commission should be dismissed (see R.M.C. 401(b)), unless it is
intended to refer them anew promptly or to forward them to another authority for disposition.
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Charges should not be withdrawn from a military commission arbitrarily or unfairly to an accused. (See
also section (b) of this rule.)

Some or all charges and specifications may be withdrawn. In a joint or common trial the withdrawal may
be limited to charges against one or some of the accused.

Charges which have been properly referred to a military commission may be withdrawn only by the
direction of the convening authority or a superior competent authority in the exercise of that officer’s independent
judgment. When directed to do so by convening authority or a superior competent authority, trial counsel may
withdraw charges or specifications by lining out the affected charges or specifications, renumbering remaining
charges or specifications as necessary, and initialing the changes. Charges and specifications withdrawn before
commencement of trial will not be brought to the attention of the members. When charges or specifications are
withdrawn after they have come to the attention of the members, the military judge must instruct them that the
withdrawn charges or specifications may not be considered for any reason.

(b) Referral of withdrawn charges. Charges which have been withdrawn from a military
commission may be referred to another military commission unless the withdrawal was for an
improper reason. Charges withdrawn after the introduction of evidence on the general issue of
guilt may be referred to another military commission only if the withdrawal was necessitated by
urgent and unforeseen military necessity.

Discussion

See also R.M.C. 915 (Mistrial). When charges which have been withdrawn from a military commission are referred
to another military commission, the reasons for the withdrawal and later referral should be included in the record of
the later military commission, if the later referral is more onerous to the accused. Therefore, if further prosecution is
contemplated at the time of the withdrawal, the reasons for the withdrawal should be included in or attached to the
record of the earlier proceeding.

Improper reasons for withdrawal include an intent to interfere with the free exercise by the accused of any
rights to which he may be entitled, or with the impartiality of a military commission. A withdrawal is improper if it
was not directed personally and independently by the convening authority or by a superior competent authority.

Whether the reason for a withdrawal is proper, for purposes of the propriety of a later referral, depends in
part on the stage in the proceedings at which the withdrawal takes place. Before arraignment, there are many reasons
for a withdrawal which will not preclude another referral. These include receipt of additional charges, absence of the
accused, reconsideration by the convening authority or by a superior competent authority of the seriousness of the
offenses, questions concerning the mental capacity of the accused, and routine duty rotation of the personnel
constituting the military commission. Charges withdrawn after arraignment may be referred to another military
commission under some circumstances. For example, it is permissible to refer charges which were withdrawn
pursuant to a pretrial agreement if the accused fails to fulfill the terms of the agreement (see R.M.C. 705). Charges
withdrawn after some evidence on the general issue of guilty is introduced may be re-referred only under the narrow
circumstances described in the rule.

11-34



CHAPTER VII. PRETRIAL MATTERS
Rule 701. Discovery
(a) Generally.

(1) In interviewing and obtaining statements, oral and written, from witnesses, both trial
and defense counsel may use audio-visual and/or telecommunications technology when
practicable, and shall have equal access to such technology in preparation for and during trial.

(2) The right to examine, under this rule, includes the right to copy, subject to 10 U.S.C.
8 949j(c). The defense’s right to examine classified evidence under this rule is subject to section
() and Mil. Comm. R. Evid. 505.

(3) The military judge may specify the time, place and manner of discovery and may
prescribe such terms and conditions as are necessary to the interests of justice, the protection of
national security, and the safety of witnesses.

(4) In the event that the accused has elected to represent himself and the military judge
has approved that election, standby defense counsel shall examine the evidence and be prepared
to provide advice to the accused.

(5) The duty to provide discovery is continuing, meaning that if at any time prior to or
during a military commission, a party discovers additional material subject to discovery under
the rule, that party shall promptly notify the other party or military judge as to the existence of
the material.

(b) Disclosure by the trial counsel. Except as directed by the military judge pursuant to section
(@), the trial counsel shall provide the following information or matters to the defense:

(1) Papers accompanying charges; convening orders; statements. As soon as practicable
after service of charges the trial counsel shall provide the defense with copies of, or, if extraordi-
nary circumstances make it impracticable to provide copies, permit the defense to examine:

(A) Any paper which accompanied the charges, when they were referred to
military commission including papers sent with charges upon a rehearing or new trial;

(B) The convening order and any amending orders; and

(C) Any sworn or signed statement relating to an offense charged in the case
which is in the possession of the trial counsel.

(2) Witnesses. Before the beginning of trial on the merits the trial counsel shall notify the
defense of the names of the witnesses the trial counsel intends to call:

(A) In the prosecution case-in-chief; and
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(B) To rebut a defense of alibi or lack of mental responsibility, when trial counsel
has received timely notice under this rule.

Discussion
Such notice should be in writing except when impracticable.

(3) Prior convictions of accused offered on the merits. Before trial on the merits, the trial
counsel shall notify the defense of any records of prior criminal convictions of the accused of
which the trial counsel is aware and which the trial counsel may offer on the merits for any
purpose, including impeachment, and shall permit the defense to examine such records when
they are in the trial counsel’s possession.

(c) Examination of documents, tangible objects, reports. After service of charges, upon a
request of the defense, the Government shall permit the defense counsel to examine the
following materials:

(1) Any books, papers, documents, photographs, tangible objects, buildings, or places, or
copies of portions thereof, which are within the possession, custody, or control of the
Government, the existence of which is known or by the exercise of due diligence may become
known to trial counsel, and which are material to the preparation of the defense or are intended
for use by the trial counsel as evidence in the prosecution case-in-chief at trial.

(2) Any results or reports of physical or mental examinations, and of scientific tests or
experiments, or copies thereof, which are within the possession, custody, or control of the
Government, the existence of which is known or by the exercise of due diligence may become
known to the trial counsel, and which are material to the preparation of the defense or are
intended for use by the trial counsel as evidence in the prosecution case-in-chief at trial.

(3) The contents of all relevant statements—oral, written or recorded—made or adopted
by the accused, that are within the possession, custody or control of the Government, the
existence of which is known or by the exercise of due diligence may become known to trial
counsel, and are material to the preparation of the defense or are intended for use by trial counsel
as evidence in the prosecution case-in-chief at trial.

Discussion

For the definition of “material to the preparation of the defense” in subsections (1), (2), and (3), see United States v.
Yunis, 867 F.2d 617 (D.C. Cir. 1989). Evidence introduced by the Government at trial must be disclosed to the
accused. See 10 U.S.C. § 949a(b)(A).

(d) Information to be offered at sentencing. Upon request of the defense the trial counsel shall:

(1) Permit the defense to examine such written material as will be presented by the
prosecution at the presentencing proceedings; and
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(2) Notify the defense of the names of the witnesses that trial counsel intends to call at
the presentencing proceedings.

(e) Exculpatory evidence. Subject to section (f), the trial counsel shall, as soon as practicable,
disclose to the defense the existence of evidence known to the trial counsel which reasonably
tends to:

(1) Negate the guilt of the accused of an offense charged,;
(2) Reduce the degree of guilt of the accused of an offense charged; or
(3) Reduce the punishment.

In this section, the term “evidence known to trial counsel,” as it relates to exculpatory evidence,
means exculpatory evidence that the prosecution would be required to disclose in a trial by
general court-martial under chapter 47 of this title.

(F) National security privilege. Classified information shall be protected and is privileged from
disclosure if disclosure would be detrimental to the national security. This rule applies to all
stages of proceedings in military commissions, including the discovery phase. Pursuant to 10
U.S.C. 88 949d(f) and 949j(c), the military judge may issue a protective order to limit the
distribution or disclosure to the defense of classified evidence, including the sources, methods or
activities by which the United States acquired the evidence.

(1) To withhold disclosure of information otherwise subject to discovery under this rule,
the military judge must find that the privilege is properly claimed under Mil. Comm. R. Evid.
505.

(2) Once such a finding is made, the military judge shall authorize, to the extent
practicable:

(A) the deletion of specified items of classified information from documents made
available to the defense;

(B) the substitution of a portion or summary of the information for such classified
documents;

(C) the substitution of a statement admitting relevant facts that the classified
information would tend to prove.

(3) The military judge, upon motion of trial counsel, shall authorize trial counsel, in the
course of complying with discovery obligations under this rule, to protect from disclosure the
sources, methods, or activities by which the United States acquired the evidence if the military
judge finds that the sources, methods, or activities by which the United States acquired the
evidence are classified. The military judge may require trial counsel to provide, to the extent
practicable, an unclassified summary of the sources, methods, or activities by which the United
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States acquired such evidence.

(4) In making the determinations under subsections (2) and (3) as to whether alternatives
to classified information are practicable, the military judge may consider any relevant factor,
including the burden that producing the alternatives would impose on the Government, the time
it would take to produce the alternative, the degree to which a summary could be provided
consistent with national security, whether the evidence is cumulative of or distinct from other
evidence available to the defense, the relevance and materiality of the evidence to the preparation
of the defense, and the significance of the evidence in comparison with other evidence to which
the defense has access.

(5) Where exculpatory evidence is classified, the defense shall be provided with an
adequate substitute in accordance with the procedure under paragraphs (A), (B), or (C) of this
section.

(6) In the event that trial counsel plans to introduce classified information as evidence at
trial, trial counsel shall permit the defense to examine that information in advance of trial in the
form authorized by 10 U.S.C. 8 949d(f) and Mil. Comm. R. Evid. 505.

(7) In the event the military judge determines that (i) the classified information itself is
evidence that the Government seeks to use at trial, exculpatory, or necessary to enable the
defense to prepare for trial, and (ii) the Government’s proposed alternative is not adequate or that
no alternative to classified information is practicable, the military judge may issue any order
permitted under Mil. Comm. R. Evid. 505(e)(4).

(8) Nothing in this rule prevents the military judge from issuing additional protective
orders, unrelated to classified matters, as may be required in the interests of justice.

(9) Disclosure by the defense. Except as otherwise provided in sections (i) and (j)(2) of this rule,
the defense shall provide the following information to the trial counsel:

(1) Names of witnesses and statements.

(A) Before the beginning of trial on the merits, the defense shall notify the trial
counsel of the names of all witnesses, other than the accused, whom the defense intends to call
during the defense case-in-chief and provide sworn or signed statements known by the defense to
have been made by such witnesses in connection with the case.

(B) Upon request of the trial counsel, the defense shall also:

(i) Provide the trial counsel with the names of any witnesses whom the
defense intends to call at the presentencing proceedings; and

(i) Permit the trial counsel to examine any written material that will be
presented by the defense at the presentencing proceeding.
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(2) Notice of certain defenses. The defense shall notify the trial counsel before the
beginning of trial on the merits of its intent to offer the defense of alibi or lack of mental
responsibility, or its intent to introduce expert testimony as to the accused’s mental condition.
Such notice by the defense shall disclose, in the case of an alibi defense, the place or places at
which the defense claims the accused to have been at the time of the alleged offense.

Discussion

Such notice shall be in writing unless impracticable. See R.M.C. 916(k) concerning the defense of lack of mental
responsibility. See R.M.C. 706 concerning inquiries into the mental responsibility of the accused. See Mil. Comm.
R. Evid. 302 concerning statements by the accused during such inquiries. If the defense needs more detail as to the
time, date, or place of the offense to comply with this rule, it should request a bill of particulars (see R.M.C.
906(b)(5)).

(3) Documents and tangible objects. If the defense requests disclosure under section (b)
of this rule, upon compliance with such request by the Government, the defense, on request of
the trial counsel, shall permit the trial counsel to examine books, papers, documents,
photographs, tangible objects, or copies or portions thereof, which are within the possession,
custody, or control of the defense and which the defense intends to introduce as evidence in the
defense case-in-chief at trial.

(4) Reports of examination and tests. If the defense requests disclosure under section (b)
of this rule, upon compliance with such request by the Government, the defense, on request of
trial counsel, shall permit the trial counsel to examine any results or reports of physical or mental
examinations and of scientific tests or experiments made in connection with the particular case,
or copies thereof, that are within the possession, custody, or control of the defense that the
defense intends to introduce as evidence in the defense case-in-chief at trial or that were prepared
by a witness whom the defense intends to call at trial when the results or reports relate to that
witness’ testimony.

(5) Inadmissibility of withdrawn defense. If an intention to rely upon a defense under
subsection (d)(2) of this rule is withdrawn, evidence of such intention and disclosures by the
accused or defense counsel made in connection with such intention is not, in any military
commission, admissible against the accused who gave notice of the intention.

Discussion

Nothing in this rule precludes defense counsel from its obligation to disclose evidence as required by other rules in
this manual and the military commission rules of evidence.

(h) Failure to call witness. The fact that a witness’ name is on a list of expected or intended
witnesses provided to an opposing party, whether required by this rule or not, shall not be ground
for comment upon a failure to call the witness.

(i) Continuing duty to disclose. If, before or during the military commission, a party discovers
additional evidence or material previously requested or required to be produced, which is subject
to discovery or inspection under this rule, that party shall promptly notify the other party or the
military judge of the existence of the additional evidence or material.
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(j) Access to witnesses and evidence. Each party shall have adequate opportunity to prepare its
case and no party may unreasonably impede the access of another party to a witness or evidence.

Discussion

Convening authorities, commanders and members of their immediate staffs should make no statement, oral or
written, and take no action which could reasonably be understood to discourage or prevent witnesses from testifying
before a military commission, or as a threat of retribution for such testimony.

(k) Information not subject to disclosure. Nothing in this rule shall be construed to require the
disclosure of information protected from disclosure by the Military Commission Rules of
Evidence. Nothing in this rule shall require the disclosure or production of notes, memoranda, or
similar working papers prepared by counsel and counsel’s assistants and representatives.

(I) Regulation of discovery.

(1) Time, place, and manner. The military judge may consistent with this rule, specify the
time, place and manner of making discovery and may prescribe such terms and conditions as are
just.

(2) Protective and modifying orders. In addition to the orders specified in section (a) of
this rule, upon a sufficient showing by either party, the military judge may at any time order that
the discovery or examination be denied, restricted, or deferred, or make such other order as is
appropriate. Upon motion by a party, the military judge may permit the party to make such
showing, in whole or in part, in writing to be inspected only by the military judge. If the military
judge grants relief after such an ex parte showing, the entire text of the party’s statement shall be
sealed and attached to the record of trial as an appellate exhibit. Such material may be examined
by reviewing authorities in closed proceedings for the purpose of reviewing the determination of
the military judge.

(3) Failure to comply. If at any time during the military commission it is brought to the
attention of the military judge that a party has failed to comply with this rule, the military judge
may take one or more of the following actions:

(A) Order the party to permit discovery;

(B) Grant a continuance;

(C) Prohibit the party from introducing evidence, calling a witness, or raising a
defense not disclosed; and

(D) Enter such other order as is just under the circumstances. This rule shall not
limit the right of the accused to testify in the accused’s behalf.
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Discussion

Factors to be considered whether to grant an exception to exclusion under (3)(C) include: the extent of disadvantage
that resulted from a failure to disclose; the reason for the failure to disclose; the extent to which later events
mitigated the disadvantage caused by failure to disclose; and any other relevant factors.

The sanction of excluding the testimony of a defense witness should be used only upon finding that the
defense counsel’s failure to comply with this rule was willful and motivated by a desire to obtain tactical advantage
or to conceal a plan to present fabricated testimony. Moreover, the sanction of excluding the testimony of a defense
witness should only be used if alternative sanctions could not have minimized the prejudice to the Government.
Before imposing this sanction, the military judge must weigh the defendant’s rights under the M.C.A. against the
countervailing public interests, including (1) the integrity of the adversary process; (2) the interest in a fair and
efficient administration of justice; and (3) the potential prejudice to the truth-determining function of the trial
process.

Rule 702. Depositions
(@) In general. A deposition may be ordered whenever, after swearing of charges, due to
exceptional circumstances of the case it is in the interest of justice that the testimony of a

prospective witness be taken and preserved for use at a military commission.

(b) Who may order. A convening authority who has the charges for disposition or, after referral
the military judge may order that a deposition be taken on request of a party.

(c) Request to take deposition.

(1) Submission of request. At any time after charges have been sworn, any party may
request in writing that a deposition be taken.

Discussion

A copy of the request and any accompanying papers ordinarily should be served on the other parties when the
request is made.

(2) Contents of request. A request for a deposition shall include:

(A) The name and address of the person whose deposition is requested, or, if the
name of the person is unknown, a description of the office or position of the person;

(B) A statement of the matters on which the person is to be examined,
(C) A statement of the reasons for taking the deposition; and
(D) Whether an oral or written deposition is requested.
(3) Action on request.
(A) In general. A request for a deposition may be denied for good cause, e.g., to

protect classified information, sources, methods and means of acquiring intelligence, subject to
review by the military judge.
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Discussion

Good cause for denial includes: failure to state a proper ground for taking a deposition; failure to show the probable
relevance of the witness’ testimony, or that the witness’ testimony would be unnecessary. The fact that a witness
will be available for trial is good cause for the denial in the absence of unusual circumstances, such as when the
Government has improperly impeded defense access to a witness.

(B) Written deposition. A request for a written deposition may not be approved
without the consent of the opposing party and the authority ordering the deposition determines
that the interests of the parties and the military commission can be adequately served by a written
deposition.

(C) Notification of decision. The authority who acts on the request shall promptly
inform the requesting party of the action on the request and, if the request is denied, the reasons
for denial.

(D) Waiver. Failure to review before the military judge a request for a deposition
denied by a convening authority waives further consideration of the request.

(d) Action when request is approved.

(1) Detail of deposition officer. When a request for a deposition is approved, the
convening authority shall detail an officer to serve as deposition officer or request an appropriate
civil officer to serve as deposition officer. A deposition officer under this rule, shall be an officer
in the grade of major or lieutenant commander or higher or one with legal training.

(2) Instructions. The convening authority may give instructions not inconsistent with this
rule to the deposition officer.

Discussion
Such instruction may include the time and place for the deposition.
(e) Notice. The party at whose request a deposition is to be taken shall give to every other party a
copy of the deposition request, including a proposed time and place for conducting the
deposition. On motion of a party upon whom the notice is served the deposition officer may for
cause shown extend or shorten the time or change the place for taking the deposition, consistent
with any instructions from the convening authority.

(f) Duties of the deposition officer. In accordance with this rule, and subject to any instructions
under subsection (d)(2) of this rule, the deposition officer shall:

(1) Arrange a time and place for taking the deposition and, in the case of an oral
deposition, notify the party who requested the deposition accordingly;

(2) Arrange for the presence of any witness whose deposition is to be taken in accordance
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with the procedures for production of witnesses and evidence under R.M.C. 703(e) and (f).

(3) Maintain order during the deposition and protect the parties and witnesses from
annoyance, embarrassment, or oppression;

(4) Administer the oath to each witness, the reporter, and interpreter, if any;

(5) In the case of a written deposition, ask the questions submitted by counsel to the
witness;

(6) Cause the proceedings to be recorded so that a verbatim record is made or may be
prepared,;

(7) Record, but not rule upon, objections or motions and the testimony to which they
relate;

(8) Authenticate the record of the deposition and forward it to the authority who ordered
the deposition; and

(9) Report to the convening authority any substantial irregularity in the proceeding.

Discussion

When any unusual problem, such as improper conduct by counsel or a witness, prevents an orderly and fair
proceeding, the deposition officer should adjourn the proceedings and inform the convening authority.
The authority who ordered the deposition should forward copies to the parties.

(9) Procedure.
(1) Oral depositions.

(A) Rights of accused. At an oral deposition, the accused shall have the right to be
represented by counsel who will examine, cross-examine and make objections on behalf of the
accused.

Discussion

An accused does not have the right to be present at an oral deposition, except as provided by the military judge. The
military judge also may order the provision of direct communication, including video where practicable, between an
accused and counsel for oral depositions.

(B) Examination of witnesses. Each witness giving an oral deposition shall be
examined under oath. The scope and manner of examination and cross-examination shall be such
as would be allowed in the trial itself. The Government shall make available to each accused for
examination and use at the taking of the deposition any statement of the witness which is in the
possession of the United States and to which the accused would be entitled at the trial by military
commission.
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Discussion

A sample oath for deposition follows: “You (swear) (affirm) that the evidence you give shall be the truth, the whole
truth, and nothing but the truth (so help you God)?”

(2) Written depositions.

(A) Rights of accused. The accused shall have the right to be represented by
counsel as provided in R.M.C. 506 for the purpose of taking a written deposition.

(B) Presence of parties. No party has a right to be present at a written deposition.

(C) Submission of interrogatories to opponent. The party requesting a written
deposition shall submit to opposing counsel a list of written questions to be asked of the witness.
Opposing counsel may examine the questions and shall be allowed a reasonable time to prepare
cross-interrogatories and objections, if any.

(D) Examination of witnesses. The deposition officer shall swear the witness, read
each question presented by the parties to the witness, and record each response. The testimony of
the witness shall be recorded on videotape, audiotape, or similar material or shall be transcribed.
When the testimony is transcribed, the deposition shall, except when impracticable, be submitted
to the witness for examination. The deposition officer may enter additional matters then stated by
the witness under oath. The deposition shall be signed by the witness if the witness is available.
If the deposition is not signed by the witness, the deposition officer shall record the reason. The
certificate of authentication shall then be executed.

(3) How recorded. In the discretion of the authority who ordered the deposition, a
deposition may be recorded by a reporter or by other means including videotape, audiotape, or
sound film. In the discretion of the military judge, depositions recorded by videotape, audiotape,
or sound film may be played for the military commission or may be transcribed and read to the
military commission.

Discussion

A deposition read in evidence or one that is played during a military commission is recorded and transcribed by the
reporter in the same way as any other testimony. The deposition need not be included in the record of trial.

(h) Objections.

(1) In general. A failure to object prior to the deposition to the taking of the deposition on
grounds which may be corrected if the objection is made prior to the deposition waives such
objection.

(2) Oral depositions. Objections to questions, testimony, or evidence at an oral deposition

and the grounds for such objection shall be stated at the time of taking such deposition. If an
objection relates to a matter which could have been corrected if the objection had been made
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during the deposition, the objection is waived if not made at the deposition.

Discussion

A party may show that an objection was made during the deposition but not recorded, but, in the absence of such
evidence the transcript of the deposition governs.

(3) Written depositions. Objections to any question in written interrogatories shall be
served on the party who proposed the question before the interrogatories are sent to the
deposition officer or the objection is waived. Objections to answers in a written deposition may
be made at trial.

(i) Deposition by agreement not precluded.

(1) Taking deposition. Nothing in this rule shall preclude the taking of a deposition
without cost to the United States, orally or upon written questions, by agreement of the parties.

(2) Use of deposition. Subject to protection of classified information, nothing in this rule
shall preclude the use of a deposition at the military commission by agreement of the parties un-
less the military judge forbids its use for good cause.

Rule 703. Production of witnesses and evidence

(@) In general. The defense shall have reasonable opportunity to obtain witnesses and other
evidence as provided in these rules.

(b) Right to witnesses.

(1) On the merits or on interlocutory questions. Each party is entitled to the production of
any available witness whose testimony on a matter in issue on the merits or on an interlocutory
question would be relevant and necessary.

(2) On sentencing. Each party is entitled to the production of a witness whose testimony
on sentencing is required under R.M.C. 1001(e).

(3) Unavailable witness. (A) In general. A party is not entitled to the presence of a
witness who is deemed “unavailable” in the discretion of the military judge.

Discussion

In determining whether a witness is “unavailable,” the military judge shall consider the factors in Mil. R. Evid.
804(a).

(B) Exceptions. Notwithstanding paragraph (A), if the testimony of a witness
determined to be unavailable is of central importance to the resolution of an issue essential to a
fair trial, and there is no adequate substitute for such testimony, the military judge shall grant a
continuance or other relief in order to attempt to secure the witness’ presence, or shall abate the
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proceedings, if the military judge finds that the reason for the witness’ unavailability is within
the control of the United States.

Discussion

This rule departs from the R.C.M. 703(b)(3), which would permit the abatement of the proceedings even when the
absence of the witness is not the fault of the United States. That rule provides a broader standard than that existing
in the federal civilian courts, and it is particularly impracticable for military commissions. The M.C.A. recognizes
that witnesses located in foreign countries may be unavailable for many reasons outside the control of the United
States, and Congress provided for the broad admissibility of hearsay precisely to allow for the introduction of
evidence where the witnesses are not subject to the jurisdiction of the military commission or are otherwise
unavailable.

(c) Determining which witnesses will be produced.

(1) Witnesses for the prosecution. The trial counsel shall obtain the presence of witnesses
whose testimony the trial counsel considers relevant and necessary for the prosecution.

(2) Witnesses for the defense.

(A) Request. The defense shall submit to the trial counsel a written list of
witnesses whose production by the Government the defense requests.

(B) Contents of request.

(i) Witnesses on merits or interlocutory questions. A list of witnesses
whose testimony the defense considers relevant and necessary on the merits or on an
interlocutory question shall include the name, telephone number, if known, and address or
location of the witness such that the witness can be found upon the exercise of due diligence and
a synopsis of the expected testimony sufficient to show its relevance and necessity.

(if) Witnesses on sentencing. A list of witnesses wanted for presentencing
proceedings shall include the name, telephone number, if known, and address or location of the
witness such that the witness can be found upon the exercise of due diligence, a synopsis of the
testimony that it is expected the witness will give, and the reasons why the witness’ personal
appearance will be necessary under the standards set forth in R.M.C. 1001(e).

(C) Time of request. A list of witnesses under this subsection shall be submitted in
time reasonably to allow production of each witness on the date when the witness’ presence will
be necessary. The military judge may set a specific date by which such lists must be submitted.
Failure to submit the name of a witness in a timely manner shall permit denial of a motion for
production of the witness, but relief from such denial may be granted for good cause shown.

(D) Determination. The trial counsel shall arrange for the presence of witnesses
listed by the defense unless the trial counsel contends that the witness’ production is not required
under this rule, classified under 10 U.S.C. § 949j(c), or government information under rule
701(k) and (I). If the trial counsel contends that the witness’ production is not required or
protected, the matter may be submitted to the military judge, or if prior to referral, the convening
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authority. If, after consideration of the matter and an in camera review of any trial counsel
submissions asserting that the material is subject to such provisions, the trial judge grants a
motion for a witness, the trial counsel shall produce the witness, or the military judge shall issue
such order as the interests of justice may require.

Discussion

When significant or unusual costs would be involved in producing witnesses, the trial counsel should inform the
convening authority, as the convening authority may elect to dispose of the matter by means other than military
commission (see R.M.C. 906(b)(6); R.M.C. 905(j)).

(3) Upon request of either party the military judge may permit a witness to testify from a
remote location by two-way video teleconference, or similar technology. If the opposing party
objects to such a request, the military judge shall resolve the matter by balancing all probative
factors, including, but not limited to, the need of either party for personal appearance of the
witness, the remote and unique situation of the forum, and the logistical difficulties in obtaining
the presence of the witness.

(d) Employment of expert witnesses. When the employment at Government expense of an expert
is considered necessary by a party, the party shall, in advance of employment of the expert, and
with notice to the opposing party, submit a request to the convening authority to authorize the
employment and to fix the compensation for the expert. The request shall include a complete
statement of reasons why employment of the expert is necessary and the estimated cost of
employment. A request denied by the convening authority may be renewed before the military
judge, who shall determine whether the testimony of the expert is relevant and necessary, and, if
so, whether the Government has provided or will provide an adequate substitute. If the military
judge grants a motion for employment of an expert or finds that the Government is required to
provide a substitute, the proceedings shall be abated if the Government fails to comply with the
ruling. In the absence of advance authorization, an expert witness may not be paid fees other
than those to which entitled under paragraph (e)(2)(D) of this rule.

(e) Procedures for production of witnesses. The process to compel such witnesses to appear and
testify and to compel the production of other such evidence shall be by subpoena.

(1) Military witnesses. The attendance of a military witness may be obtained by notifying
the commander of the witness of the time, place, and date the witness’ presence is required and
requesting the commander to issue any necessary orders to the witness.

(2) Civilian witnesses.

(A) In general. The presence of witnesses not on active duty may be obtained by
subpoena.

(B) Contents. A subpoena shall state the command by which the proceeding is
directed, and the title, if any, of the proceeding. A subpoena shall command each person to
whom it is directed to attend and give testimony at the time and place specified therein. A
subpoena may also command the person to whom it is directed to produce books, papers,
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documents or other objects designated therein at the proceeding or at an earlier time for
inspection by the parties.

(C) Who may issue. A subpoena may be issued by the military judge or by an
officer detailed to take a deposition to secure witnesses or evidence for those proceedings
respectively.

(D) Service. A subpoena may be served by the person authorized by this rule to
issue it, a United States marshal, or any other person who is not less than 18 years of age. Service
shall be made by delivering a copy of the subpoena to the person named and by tendering to the
person named travel orders and fees as may be prescribed by the Secretary.

(E) Place of service.

(1) In general. A subpoena requiring the attendance of a witness at a
deposition or military commission, may be served at any place.

(i) Foreign territory. A subpoena requiring the attendance of a witness in
a foreign territory may be obtained in accordance with 28 U.S.C. 8 1783 and this rule.

(iii) Occupied territory. In occupied enemy territory, the appropriate
commander may compel the attendance of civilian witnesses located within the occupied
territory.

(F) Relief. If a person subpoenaed requests relief on grounds that compliance is
unreasonable or oppressive, the convening authority or, after referral, the military judge may
direct that the subpoena be modified or withdrawn if appropriate.

(G) Neglect or refusal to appear.

(i) Issuance of warrant of attachment. The military judge or, if there is no
military judge, the convening authority may, in accordance with this rule, issue a warrant of
attachment to compel the attendance of a witness or production of documents.

Discussion

A warrant of attachment may be used when necessary to compel a witness to appear or produce evidence under this
rule. A warrant of attachment is a legal order addressed to an official directing that official to have the person
named in the order brought before a court.

(if) Requirements. A warrant of attachment may be issued only upon
probable cause to believe that the witness was duly served with a subpoena, that the subpoena
was issued in accordance with these rules, that appropriate fees and mileage were tendered to the
witness, that the witness is material, that the witness refused or willfully neglected to appear at
the time and place specified on the subpoena, and that no valid excuse reasonably appears for the
witness’ failure to appear.
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(iif) Form. A warrant of attachment shall be written. All documents in
support of the warrant of attachment shall be attached to the warrant, together with the charge
sheet and convening orders.

(iv) Execution. A warrant of attachment may be executed by a United
States marshal or such other person who is not less than 18 years of age as the authority issuing
the warrant may direct. Only such non-deadly force as may be necessary to bring the witness
before the military commission or other proceeding may be used to execute the warrant. A
witness attached under this rule shall be brought before the military commission or proceeding
without delay and shall testify as soon as practicable and be released.

Discussion

In executing a warrant of attachment, no more force than necessary to bring the witness to the military commission
or deposition may be used.

(F) Right to evidence.

(1) In general. Subject to § 949j(c) and R.M.C. 701, each party is entitled to the pro-
duction of evidence which is relevant, necessar